APPEAL TO THE BOARD OF SUPERVISORS
COUNTY OF SANTA BARBARA

Submit to: Clerk of the Board
County Administration Building

105 E. Anapamu Sreet, Suite 407
Santa Barbara, CA 93101

RE: Project Title CERTIFICATE OF COMPLIANCE

Case Number 09 CC 100
Tract/ APN Number APN 133-070-035

Date of action taken by Planning Commission, Zoning Administrator, or Surveyor August 10, 2009

Ihereby appeal the Final Determination ofthe COUNTY SURVEYOR, MICHAEL B. EMMOMS
(approval/ approval with conditions/ or denial) (Planning Commission/ Zoning Administrator/ or County Surveyor )

Please state specifically wherein the decision of the Planning Commission, Zoning Administrator, or Surveyor is not in accord
with the purposes of the appropriate zoning ordinance (one of either Articles I, II, I1I, or IV ), or wherein it is claimed that there
was an error or an abuse of discretion by the Planning Commission, Zoning Administrator, or Surveyor. {References: Article,
21-71.4; Article I 35-182.3, 2; Article I1I 25-327.2, 2; Article IV 35-475.3, 2}

Attach additional documentation, or state below the reason(s) for this appeal.
This denial is a reversal of County Policy in recognition of Rancho lines

as the basis for separate legal parcels which predate the modern State

Subdivision Map Act. In this case the controling deed at Book 172 Page 211

. .. . (Continued Pages )
Specific conditions. being appealed are:

Name of Appellant (please print); MICHAEL ALAN BRAND, as successor to former owner Warren &

Manager Foxen Oaks, LLC MH Hart
Address: 136 Por la Mar Circle Santa Barbara, CA 93101

(Street, Apt #) )

Santa Barbara, CA 93103 560-3803
(City/ State/ Zip Code) (Telephone)
Appellant is (check one): Applicant Agent for Applicant Third Party Agent for Third Party

Successor in interest to the Applicant and new owner of the property

Fee $ 2000.00 {Fees are set annually by the Board of Supervisors. For cutrent fees or breakdown, contact Planning &
Development or Clerk of the Board. Check should be made payable “County of Santa Barbara”.}

1571

Foten Daky ¢ L August 2&, 2009

Signature: Bﬁ L« _ | Date:
P e Efﬂm[/ M““"j@

FOR OFFICE USE ONLY

Hearing set for: Date Received: By: File No.




APPEAL TO THE BOARD OF SUPERVISORS
COUNTY OF SANTA BARBARA

Submit to: Clerk of the Board
County Administration Building

105 E. Anapamu Sreet, Suite 407
Santa Barbara, CA 93101

RE: Project Title CERTIFICATE OF COMPLIANCE

Case Number 09 CC 100

Tract/ APN Number APN 133-070-035

Date of action taken by Planning Commission, Zoning Admmistrator, or Surveyor August 10, 2009

[ hereby appeal the Final Determination ofthe COUNTY SURVEYOR, MICHAEL B. EMMOMS
(approval/ approval with conditions/ or denial) (Planning Commission/ Zoning Adminisirator/ or County Surveyor

Please state specifically wherein the decision of the Planning Commission, Zoning Administrator, or Surveyor is ot in accorc
with the purposes of the appropriate zoning ordinance (one of either Articles L 1L, I, or IV), or wherein it is claimed that ther
was an error or an abuse of discretion by the Planning Commission, Zoning Administrator, or Surveyor. { References: Article
21-71.4; Article I 35-182.3, 2; Article 111 25-327.2, 2; Article IV 35-475.3, 2}

Attach additional documentation, or state below the reason(s) for this appeal.
This denial is a reversal of County Policy in recognition of Rancho lines

as the basis for separate legal parcels which predate the modern State

Subdivision Map Act. In this case the controling deed at Book 172 Page 211

. . . (Continued Pages )
Specific conditions being appealed are:

Name oprpellant (please print): MICHAEL ALAN BRAND, as successor to former owner Warren &

Manager Foxen Oaks, LLC MH Hart
Address: 136 Por la Mar Circle Santa Barbara, CA 93101
(Street, Apt #)
Santa Barbara, CA 93103 060-3803
(City/ State/ Zip Code) (Telephone)
Appellant is (check one): ___ Applicant ___ Agent for Applicant ____ Third Party  Agent for Third Party

Successor in interest to the Applicant and new owner of the property

Fee$_ 2000.00 {Fees are set annually by the Board of Supervisors. For current fees or breakdown, contact Planning &
Development or Clerk of the Board. Check should be made payable “County of Santa Barbara”.}

Signature: Date: August 20, 200¢
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shows no intention to merge out the underlying Rancho line as a legal

subdivision existing since Patented July 8, 1874 at Book A Page 198 as
explained in People ex rel Brown vs. Tehama Board of Supervisors (2007)
149 Cal App. 4th 422 ( copy attached). In this case the County Surveyor is

not following State Law as to the preservation of legal parcels resulting from

a deed which includes a portion of property outside of a Rancho as a prior
existing subdivision recognized under both State and Federal law. Appellant’s
point here is that the Deed recorded in 1919 before any local ordinance of
this type of subdivision requires recognition as a separate parcel under the
analysis of the Grantor’s intent to preserve the express ntention in the deed
that the underlying “lots, pieces, or parcels of land situate in the County of
Santa Barbara” were not merged in the 1919 deed into one parcel, but
retained there separate legal status under the analysis provided by the Tehama
case and the Civil Code Sections then in effect. A copy of the deed with the
clear and unambiguous language is attached hereto.

If the logic of the Tehama decision is followed, the deed language
controls and the Appellant is entitled to all the incidents of the property being
conveyed under the express provisions of the California Civil Code Sections
1066 and 1084. Here the Appellant as the purchaser of the Title to this
property obtains everything contained within the chain of fitle, to include the
underlying lots under Civil Code Section 1093. The Surveyor cites no case
authority or code sections in support of his analysis that the 1919 deed did
not in fact include separate legal parcels beyond the historical Rancho
Tinaquaic. To argue a merger here is to ignore the clear language of the deed,
and State law. The County has had a policy of recognition of parcels being
created by conveyances across Rancho lines. What has now changed, only the
Tehama decision which says Civil Code Section 1093 is not fully retroactive
for prior to 1985 conveyances. One must instead read the deed to determine

the Grantor’s intent. The Surveyor must look at the Grantor’s intention as set
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Sections 1066-1069. The question here is does the deed eXpress an intention

to create-a separate parcel by conveyance without any merger of the parts
being described into a larger single parcel. It is simply a reading
comprehension test as to what the deed is saying in at least two places to
preserve the individual nature of the parcels being conveyed as separate
parcels.

The County has a history of denying persons their property rights to

separate parcels beginning with the Morehart vs. County of Santa Barbara

(1994) 7 C4th 725 and continuing through the most recent case of Kevin
Frost vs. County of Santa Barbara (2008) SBSC Case No. 1265213 as a

matter of policy in violation of State law and local ordinances. Before the

County may change the rules as to how it administers Certificates of
Compliance, it must provide a process which both follows the law and its own
land use policies and regulations as to parcel recognition. The County may
not now change the rules as to what was legal and recordable in 1919 to
deny the purchaser of this property what he bargained for in the sales
transaction. Appellant may rely upon the state of the law at the time this
parcel was created by deed and require that the County recognize it as a
separate legal parcel under both State and Federal law existing at the time of
conveyance, 1.e. 1919. In refusing to read the deed and follow the clear

directions being given by the Court of Appeal in the Tehama case the County

is simply repeating past mistakes and changing policy as to parcel recognition
without regard to due process and equal protection of the laws. Our system
of property laws requires that uniform and clear policies be applied to land
use decisions and parcel recognition under controlling statutes and case
authorities. Here the conveyance across existing Rancho line created a
separate legal parcel for sale by operation of law as preserved in the terms of
the 1919 deed. The County should recognize what happened and grant the

requested Certificate of Compliance by granting this appeal. The Surveyor
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needs to explain why he is not following the deed and the rules for Rancho

lines as pre existing subdivisions, and Federal Patents. :
Copies of the deed, the Tehama case and the cited code sections are
provided for the Board’s review, together with the letter of denial by the

County Surveyor.
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COUNTY OF SANTA BARBARA
FUBLIC WORKS DEPARTMENT
123 East Anapamu Stueet

Santa Barbara, CA 93101
8051568-3000 FAX BO5\568-3019

FOT RIEET em T44 DEED

ESA SANTA BARBARA

Director

FAGE B1/81

SCUOTT D. MCGOLPIN

August 18,2009

R. Stephen Leger

Title Research Consultant
4870 Celle Real #3710
Santa Barbare, CA 93111

Re: Ist Review and Finaf Determination
Certificate of Compliance (09CC106) (Hart)
APN 133-070-035

Dear Mr. Leger:

Our Office has performed the First Review of this project for compliance with State Law

and Local Ordinances and we have made the following decision:

We have determined based on the infommation submitted that the subject parcel in this
application does not exist on its own as a separate parcel and therefore we cannot issue
the Ceruficate of Compliance as submutted. It is a part ofother property createc per Deed
172/211 recorded on 2/17/1919 called Tract D and shown on RS 11/176, which overlaps
the Rancho line and adjacent Patent to make a single parcel being APIN's 133-070-035
and }33-070-023.

This decision can be appealed to the Board of Supervisors under County Ordinance
Section 21-71.4. Appeals must be ia writing with ihe appropniate fee and must be filed
with the Clerk of the Board withun 10 calendar days of the date of this decision and must
include the appropriate fee of $2000.040.

[f at any me you wish to check the swatus of this project or have any questions, please
feel free 1o call our office at 368-3020 during normal business hours.

Very truly yours,
A ‘,/QB'C'\.
Michael B. Emmons, PLS

County Surveyor

Copy:  Waerren Hart ¢/o MH Har, 4602 Green River Drive, Corgna. CA 92880
Kevin Ready, County Counse,
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§ 1066. Interpretation - o
Gran s 0w INTERPRETED. - Grants are to be interpreted in h'l\e
nnﬁ with contracts i general, exeept so far us is othenwvise

nut ! g ,

provided in this Article.  (Enacied 1872

§ Kecitals
& 1068, Wecitals A ‘ .
' : srative of a pran
o wiHEN RESORTED To. 1T The operative wos[tls L“m‘ o
Joubin - : its recilals 1o nssrs
R(LJ( lb((u[ recourse may be had to its recituls 1¢
are dou . S \

Q77
construction. (Enacred 1872.)

§ 1069, Interpretation in favor of grantee: c}xccp(xorﬁ _
INTERPRETATION AGANST GRAMTOR. A grant 1:;.m‘b.c H‘HnL\: }?'I:””
n [';\v;w ol the grantee. except that o I‘CSCIT’;?llL!lj])!l]“;l A PTi\A/;”C
and every grant by a public Qllujcx ol hl,)d-\"s .15’ é’mm., {E,””””l
party, is 1o be interpreted i favor of the grantor.

1872)

§ 1084. Incidents -
) -
| i anslers s IS HS
Inctonrs, The aransfer of o thing transfers also 11(!
dents, e : ansfer of an
incidents, unless expressly meplgl. but '[hc'ui’]’;““;ﬁ'/”,(-“-l/
incident to o thing does not transfer the thing sisell

1872}

§ 1093, Consolidation of separale and distinet legal descrip-
tions into single instrument of conveyance or security
document; effect on Separate nature of property

Absent the express writien statement of the grantor contained

therein, the consolidation of separate and distinct legal descrip-

tions of real property contained in one or more deeds, mortgap-
€5, palents, deeds of trust, contracig ol sale, or other instruments
of conveyance or security documents, into a subsequent single
deed, mortgage, patent, deed of trust, contract of sale, or other
instrument of tonveyance or security document (whether by
means of an individual listing of the legal descriptions in a
subsequent single instrument of conveyance or security docu-
ment, or by means of o consolidated legal description comprised
of more than one previously separate and distinct legal descrip-
tion), does not operate jn any manner (o alter or affect the
separate and distinct nature of the rea property so described in
the subsequent single instrument of conveyance or security
document containing cither (he listing of or the consolidated
legal description of the parcels so conveyed or secured thereby.
This section does not constiiure 1 change in, but is declaraiony

e s




WIOKENDEN :CO%;

THiB INDtHTURE” Vade the' 17th day of Jemuary, 1919,
: BETWFEN Wiék ﬁden Co a oorporntion orgsnized and sxisting under and by virtue
of the laws of the: St&te of California party of the first part, -and Margeret ¥ickenden,
H 'Cn Wlokondon, Erio Wiokcndan, Clerenos Wickenden, James Wickenden, Amanda Zinsmaster
an lilhnlmina Hnalcy, particn of -the eecond part,
HITNEBSETH Th&t the paid party of ths first part, for and in oonsideration of the
:C Dna Dollfu‘ golci anin of the Unitsd States of Amsrioa, to it in band paid by the
'nai;h pﬁljtlas 01'. thc Daoond part, the receipt whereof is hereby soknosledged, doss by these
51'.1'{5 gra.ﬁf, bTaIgnin, sell, convey and confirm unto the sald pertieas of the second part,
‘to thclr hoirs zad assigns forover, in the following proportions, to wit: To Margaret
Hlok-ndun un undivldod ons—third (1/3) thersof, and an undivided one-ninth (1/9) to seaid
. liokandou, AEric Hiokondon, Olarsnoe ¥iokenden, Jamas Wiokenden, Amands Zinsmsster and
Wilhelmina. W&alay, nll ‘thoes oertaln lote, pleces or parcels of land situate in the County
of. S&ntharba}fn,. Btnta of Californie, and boundnd and partioulsarly desoribed ma followa,
to wl»t; ‘ _7
L Co'mxﬁ'ai-n‘dlh'g at’ ﬁ. 3" pips survey monument set in plaos of old Cheparral stake marked
T No 4 LL Bt tho most nouthwoatarly cornsr of the Tinaqualo Rancho, from which tha ola

blnzc on B llvo oak trco one foot sight inohes 1n dinmeter boars S. 33° W. 81.10 fsot, and

old bluzo on mothor 1ive onk tree tmn fost thrao inohece in dismoter bears S, 34° E. 90.35
ioct - thonoc '

lu.t..v:lii.,‘ 83° 45; E., f-ollowing the moct weetsrly line of said Tinsquaic Rancho,as
por monumcnt.l 3303 BO faat to & polnt where the ocenter line of Seotton 33 T. 9 N. R. 33 ¥.

B. B. ¥. 88’ funcod &nd projuotcd would lntoracot same; thence
Bnd..A o y Iollowing thc oontz-r 1ine of said: Spotlon 33 1ln eaid township

ard rnngc,“" ] 908 .'50 Ioot to a pipc LUI‘VU}' monument- set at ocorner of fonce, thencs

ollowing puiﬁd";h-t;riy line- of seld Tinaquaioc Rencho, 3533 .60

Y n liuvm onk troms bears 3. Ble ¥. 3.60




nt& &rbara on’ hc End day of Jnnuary, 1819, in Book 11 of Uaps and Surveya;

78 to whioh map &ni the fibld notsas frOm whioh the snms was compiled refarnnce
arab mﬂdc for B mcre p&xtlcular daaoription of seid premises.
TOGETHER with the rigbt of WAy B8 &ppurtcnant to the land herein grented and the right
,tOwﬁamé*&nd‘rapasa with’ull oonvenient vehioles and spplimnoes from the lande hareln granted
o partles o! the sacond part by the nearest practioable route over the lands this day granted
by,purtyjof the first pert to J. R. Wlokenden to what is kpnown as the Cat Zanyon County Road
and:also-to Hhat i Xnown ae ths Foxen Cenyon County Road; subject, however, to the rights
By, gfaniéa by dead bearing even date herewlth to Winfleld Arats and Helen Arats Mills,
‘andaleoto: rlght of way grantsd by desd bearing oven dats nerewith to J. R. Wickenden.
'RESERVING howovor tothe party of the first part, its suscessore mnd assigns forever
.rals and mineral rlghtas, consisting of ooal, lignite, mspheltum, brea, petroleoum,
miﬁnral oll, natural gas and all other hydrocarbons, and all eimllar substancas
and: all mincrulu that may now or hereafter exist upon, or in or under the surfece of

nyhtharaﬁf and of passage upon, over and across the same and egress there-

Qave:tﬁét iﬁ nhuli'ﬂo eiarclac said rights, and privileges as not unnecsns—

‘alily to 1ntnrfara wlth agrlcultural operations on sald lond or with the use of the bame

for grazlng purpoaﬁn or farming and so as not to interrere with the waintenasnce and use of
watar pipoa and other appliﬂnoan for lrrigation, watering stonk and supplying weter for
domoutio or agrioultural use, nor with the permanent malntennnce and use of the roads now
or:h;féuftdr lald outbaoroéu said lands; and that for passage tco and frow the slte of any
wcli or'minnfnhioh may bqvloouted on peld lond 1t wlll utilize, oo for as may be practioable,
the roads alroedy or harpaftaf hapﬁblinhcd on sa*d land and where nsoomsary to makc any now
Tood Or ROCBSS O Aany wcll aite ﬁlnc or othcr:improvomunt it #1311 constiruot suoh road by

the shortast prﬂotioablc routcto OOnncOt with the uoarost road nlrcady eoteblished and where-

over it may bs noou-nary Ior 1t to p;nn throug a fcuoa of any field on said land for

‘other improvsmenta, Lt will oconstruct at the




ér for &ﬁy building, aﬁpliahoeéAor operations-heraundar, (savs for pips lines, telsphone apd

-}he notico herein providad for of eald land so cooupied, used or entersd, togsther with ail
to tha traot of which it is a part ooossloned by its ssverance from sald tract. Pipe
gall bc_buricd and mﬂlntainad not less than 18 inches under the surface of ths ground

hCBama pass through tillable land. Said party of the firet part shall in ecvent of ite

">1h éhtlon~to pnter, take, osoupy Or use any 8such pargel hersunder serve written notice upon

tho partica of the second part, thelr sucocessors Or assigns, of lts intention to make said
ontry, partioularly daacribing the land to bs entersd and 1n the evant sald parties oannot
supon the prios to bs paid ps aforssdid gpid first pa=ty shall seleot one disinterested

'po;épniand seid second parties shall soleot one disinterssted person and the two persons 80

ﬁqléééod ohnll saleot & third person opd any two of sald threes persons shall {ix the prlos
éid hereunder, and aaid perty of ths flrst part, its successora or asslgne shall pay
prloa so fixed to parties of the meoond part within 30 days after the date of the said u,urd
ooinion of Bny two of sald arbltrators and 14 shall be entitled to snter, ocoupy snd uee
bﬂia;pnrocl or paroels hersundar. 9eld privilege shall not bs exhausted by one notlce
-ﬁq Bhtfy but shall be 2 oontlnuing one rumning with the apld Intorest in sald promisas hero-
in rgbafﬁod to party of the {irnt part.

- TOGETHER with nll and eingular the tenoments, nereditemonts and asppurtaenpnose there-
unto bclonglng, or in anywise appsrteining, and the reversion snd reveralone. romainder and
rcmnlndorn rentn, iesuss and profits theroof.

‘ TO HAVEYAND TO HOLD,V‘ﬁll'and singular the above-santloned and describal promlises,
together with the appurtoﬁ;ﬁdbs, uﬁto the sald partlos of the segond part, their helirs and

V: nsalgnu Iorcvor f. e » . .

IN XITHEBB WHERHJF purty.of thc Ilrnt part heroto has cpused theoese prosents to be
ux-outld by ite Pr--ldunt lnd Bocratary, tharcunto duly euthorized, the day and yoar firet

above written.

TCEENDEN CO.

scdHEORATE BEAL o%{

wrATTUNTY Y

B73A;'?. Fiokonden, President.



Wickenden, Erioc Wickenden, Clarsnce Wickenden,
ng,mefsziokBriden,- Amandn Zinsmaater fmd "Wilhelmina Waslsey,
. 1350
1350
1350
3750
635
138
418
139
635
138
139
; 139
c.inickundéﬁ ' ' 139
: .'I R. A Wickendoen, Beorotary of Wlokenden Co., & oorporation, do hersby cartlify
th&t thc tOtﬂl isaued Capital Btook of Wiokondsn Co., o oorporstion e 10000 sharcse; that
Lrncat lickondon Albort P. Wiokondun J. R. ¥lokendon, Robsert A. Wickenden, Helen Arate
ﬁlill linficld Arutﬁ L{nrg&rct ¥iokenden, ¥. C. Wickenden, Eric Wlokenden, Clarenco Wlzxoendon,
JwacB Wlokenlon Amfm:m Zingmzutar and Wilholmlnn Wasley, nhose names are harelnabove sub-
Borlbod to v‘hc foragolng r&tlfuotion nrc ths owners rospectively of the number of shares of
geld’ Capitnl Stook hcrcinubovo But oppoaite thelr respootive nomos.

ECORPORATE,SEAL org R "f . R. A. HICKEHDEN Searetary of Wigkonden Co.
KICKEXDEY CO-. . B

s
2 gorporation.

T . i L ﬁéias Q.BO“Cuncollud
Statn' of Cnlifornia o) 1-17-1819..¥%. Co.

Cou.nt.y of S&n Luts Oblnpo
c. p. Kastzol, a Hotary Publio in and

4 Ca'li'f'cir_ﬁ'ih, residing theroin duly ocommisalonsd

marmmrall v



p'aﬁfitlad

'lap of:Bu:vay

»portion or th~ Tinaquaic

15 T.

8 H. R.

33 %., 8. B.M.

1918 at which meseting all the stookkholdsrs of sald corpor-

WCTB pregent

c §CORPORATE ‘SEAL OFg R. A. WICKENDEW, Secrstary of Wickenden Co.

WICKENDEN €O.
) a gorporation.

S S .
[ S . “RIBOLVED, that this oorporation convey to Margaret Wickenden, ¥. C. Wickenden,

>>E;10iﬁldkandan, Clarsnae Wiokenden, James Wiokenden, Amanda Zlnsmaster and Wilhelmina Waaley

all that certain real property situate in the County of Senta Barbara, State of C&lifornis,

iﬁ.thcvfgllpwing proportions, to wit: To Yargaret Wiokenden, an uniivid=d ona- third (1/3)

_thereof and an undivided one-ninth (1/9) to eaid W. C. Wickenden, Eric Wickenden, Clerence

-.Widkpnden, James Wickenden, Amanda Zinsmaster and Wilbelmina Wasley.

o i " . Beling Treot D ms laid down and designotad on thet ocortain Kap entltled ‘Mep of Survay'

s ﬁgio'by F. ¥F. Flournoy showing divielon of the Wickenden Rencho, & portlon of the Tinasquaic

‘Renoho and a small portion af 8eo. 33 T. © N.R, 33 ¥., and Beo. 15, T. ® N. R. 33 W. 5. B. M.

Santa Berbara Co., Calif. Dsoember, 1918.'_

FREBOLVED, FURTHER, that the Preslident and Seoretary of thils corporation be and they |

',»arn hereby authorizsd and smpowsrsd to sign, exsouts and deliver any and all such deeds,

':iloonvoyanoou and othsr instruments which may be nscsssary or proper in the premisee or for

I, R. A. Niokandan, the Searetary of Wlokenden Co., a2 corporotlon, dooertify that

»

the forogolng is a truos oOpy of & Ragolution pnssed and adopted by tha Board of Diractors of

sald Corporation by unenimous vote of all the Direcotors held on the 16th day of Decembor 1918,

at whioh moctlng 21l the dirsotore of sald corpora“lon wers prosont.

1

I

!

1
P
3 thc ‘oonveyenoe of the nforsssld land.
|

|

i

I

i

WICKENCEN CO .
[ o B corporation.

Btate of Cﬂliforniu o %
T ]

ECOﬁFORATE BELL'Org ‘ R. M. WICKENDEN, Secrstary of Wlokenden Co.,

County of San Luil Obiuﬁbi”

On thl- l7th dny of Jnnuary, 1919 boforn mo, C. P. Kaetzel, » Hotary Publlo 1n and

and sworn, porlonully nppanr-d R A Hiokondon, pvruonmlly ¥Ypnown to mao to bs ths sams person

forcgoing inntrumant ns the Ssorstary of Wickenden

whoBs name l- nub-orlb»

|
i
!
! for the Oounty of Ban Luin Obl po, Btltl of Cﬂllfornin rosiding thersin duly commlissioned
t
1
|
|



N smtu'of California ‘pirty of the first part, and J. R, Fiokendem, of

of Banta Barbara Btats of‘Callfornia pérty of the second part,
'WITNEQSE&EI Thﬂt tha BBid p&rty of- ths first part, for and in conslderation of the
.DDB'DOiI&I gold coin of the United Statcn of hwarica, to it in hand paid by the sald
: the rsosipt whareof 1s hereby moknowledged, does by these prssonts
E;,sail, gonvey and oonfiym unto the sald party of the second part, and to his
neirs ﬁnd-aﬁéiéﬁé fbre#cr, all thoscfoartain'lotu, pleces or parcels of land, situate in the

aﬁfa’Barb&rﬂ, State of California, m=nd bounded and pertiocularly described zs

., 386.36 feet; thenoas

13' E., 494H.50 feot to a smnll plpe survey monument from which a aplke
-mnriod BTFF. bears 9. 31° 18’ W. 40.43 Teot, and anothor splke in & llve
onk trao murkcd B T.F. benrs 5. 1° 48" E., 43.09 feet; thonae
SId N 33° 38" ., nlong general line of fonoe, 7088.40 feet to a pmall plpe survey
moﬂumcnt Bet. in the moah northnrly line of paid Tinaqualo Ranoho; as fenoed; thence
Lth.H. g7° 137 H., following the northerly lins of neid Tinaquelo Rancho as fencod,
4830.40 foot to the plnod of bdginnlng;'oontuining BO1.47 aores.
. Beiné Tract C.: me laid dorn and donign&tad on that certeln Map entltled *Map of Survey
rade by F. F. Ylournoy Bhouing diviaion‘ of tho Wlokondcn R&ncho a portion of the "lraguaic
33 TIE9 HURG 33 %., and Seo. 15 T, 9 N. R. 33 K. S.B.M
Bante Birb&fu Co., Cniif Dnoomb;r, 918”:filgd‘inbthu offios of the County Recordsr of said
County of B8anta Barbur; on tb- Bnd day of"ind;gil_lng in Boox 11 of X¥aps and Burveys at page
176 to whioh mop and tho Iiold notan h the sams w

pnde fOr B mMOI® pnrtioular'daaof&ption
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OPINION

ROBIE, 1.—In this action, the People of the State of California, acting through the Attorney General,
succeeded in obtaining an injunction requiring the Tehama County Board of Supervisors to apply
the provisions of the Subdivision Map Act (Gov. Code, § 66410 et seq.) to a lot line adjustment on



bropTiey owiied Dy aerenaant KAKE, LLC (KAKE). The trial court then awarded the Attorney General
$ 173,450 in attorney fees against the county defendants 2 under section 1021.5 of the Code of Civil
Procedure, which is the codification of the private attorney general doctrine of attorney fee recovery,

FOOTNOTES
1 All further statutory references are to the Government Code unless otherwise indicated.

z These are the County of Tehama, the Tehama County Board of Supervisors, and Tehama
County Planning Director George Robson.

On appeal from the judgment, KAKE and the county defendants contend the lot line adjustment was
exempt from the Subdivision Map Act because it did not create a greater number of parcels than
previously existed, and the trial court erred in concluding otherwise.

On appeal from the award of attorney fees, the county defendants and the People both contend the
trial court erred in basing its award under Code of Civil Procedure section 1021.5 on the conduct of
the county defendants’

county defendants, however, that where (as here) plaintiffs are the People of the State of California,
acting through the Attorney General to enforce the laws of the state, an award of attorney fees
under Code of Civil Procedure section 1021.5 in favor of the People is improper. Accordingly, we will
reverse the award of attorney fees against the county defendants.

FACTUAL AND PROCEDURAL BACKGROUND

KAKE owns approximately 3,300 acres in Tehama County known as Burr Valley Estates. Since 1971,

the property has been subject to a Williamson Act (Gov. Code, § 51200 et sea.) contract with the
county.

"The Williamson Act establishes a mechanism for saving agricultural land by allowing counties to
Create agricultural preserves and then to enter into contracts with landowners within those

maintain the land as agricultural for 10 Or more years, with resulting tax benefits. (Id., 88 51240-
51244 .) Absent contrary action, each year the contract renews for an additional year, so that the
use restrictions are always in place for the next nine to 10 years. (Id., § 51244.)" (Friends of Fast
Willits Valley v. County of Mendocino (2002) 101 Cal.App.4th 191, 195 [123 Cal. Rptr. 2d 7081.)

In November 1998, KAKE applied for a lot line adjustment (LLA 98-46 with respect to Burr Valley
Estates). At that time, former subdivision (d) of section 66412 (section 66412(d)) provided that the
Subdivision Map Act did not apply to “[a] lot line adjustment between two or more existing adjacent
parcels, where the land taken from one parcel is added to an adjacent parcel, and where a greater
number of parcels than originally existed is not thereby created ... .”

Tehama County Planning Director George Robson approved KAKE's lot line adjustment after
determining it did not create any additional parcels. The Tehama County Board of Supervisors did
not review the lot line adjustment or make any findings prior to Robson's approval,

Initially, documents were recorded showing 32 parcels resulting from the lot line adjustment.
Ultimately, however, amended documents were recorded in October 1999 showing 29 resulting
parcels.



o T Cvves wrs nuuniey General, the Secretary of the State Resources Agency, and the Director
of the Department of Conservation commenced this action on behalf of the People of the State of
California (the People) by filing a complaint against the board of supervisors, Robson, and KAKE
(ointly defendants), alleging violations of the Subdivision Map Act and the Willia mson Act and
seeking specific performance, injunctive refief, and declaratory relief. The People later joined the
County of Tehama as a defendant.

number of parcels than originally existed and was therefore subject to the Subdivision Map Act. The
People alleged defendants had divided the property, in violation of the Subdivision Map Act, because,
among other things, the board of supervisors did not “make the findings required by section
66474.4 specific to lands covered by Williamson Act contracts ” Elsewhere in the complaint, the
People also asserted that even if LLA 98-46 did not create any additional parcels, the board of
Supervisors was required by “section 51257 of the Williamson Act [to make] certain specified findings
.. regarding agricultural compatibility because the propeity is enrolled in a Williamson Act contract.”
The People sought an injunction to prevent the county from issuing development permits for any lots
Created by LLA 98-46 until the provisions of the Williamson Act and the Subdivision Map Act were
met.

In May 2002, Robson filed a motion for summary adjudication against the State Resources Agency
on the first and second causes of action. The motion was subsequently treated as having been filed
on behalf of all the county defendants against all plaintiffs. The trial court heard that motion on
September 27, 2002, and entered its order denying the motion on December 30, 2002.

Meanwhile, in October 2002, KAKE filed its own motion for summary judgment or summary
adjudication of the second Cause of action. 3 KAKE argued there was no violation of the Subdivision
Map Act because LLA 98-46 did not result in the creation of any additional parcels. In KAKE's view,

FOOTNOTES

3 Because the second cause of action was the only cause of action in the third amended
complaint directed against KAKE, it would have sufficed if KAKE had filed a motion for summary
judgment only.

action. The People contended findings were required under section 66474.4 of the Subdivision Map
Act because LLA 98-46 did create additional parcels, and even if no additional parcels were created,
findings were still required under section 51257 of the Williamson Act.

The court heard both motions in May 2003, and on June 16, 2003, the court entered its order
granting the People's motion and denying KAKE's motion. The court concluded that “at the time
KAKE applied for a ‘lot line adjustment’ to create 29 parcels out of its 3,300 acres, the property then
consisted of only two ... or, at most, four .. preexisting parcels” and therefore it was necessary for
KAKE to submit a parcel map to the board of supervisors and for “the Board to find that the
proposed division is compatible with the Williamson Act.” In essence, the trial court concluded



S 2 UIVISIUNL OT IS property was subject to the Subdivision Map Act. The court also rejected
KAKE's argument that the action was barred by the statute of limitations in section 66499.37 of the
Subdivision Map Act.

KAKE attempted to appeal from the order because it resolved all claims in the action against KAKE,
but this court dismissed the appeal in December 2003 as being from a nonappealable order.

FOOTNOTES

4 The People later sought additional fees under Code of Civil Procedure section 1021.8, but the
trial court denied that request on the ground it was "based on an unconstitutional purported
amendment to” the statute. The People do not contest that ruling on appeal.

5 Both notices of appeal purport to appeal from a postjudgment order entered on May 11, 2005.
That was the date the notice of entry of order was. filed; the order itself was filed- on May 3.
Because no one has complained and it is apparent what order the parties intended to appeal, we
will liberally construe the notices of appeal and treat them as referring to the “Order Re Costs
And Attorney Fees” entered May 3, 2005. (See Cal. Rules of Court, rule 8.100(a)(2).)

DISCUSSION

I

KAKE's and the County Defendants’ Appeals from the Judgment
A

Statute of Limitations

Map Act, that cause of action was time-barred by the statute of limitations in section 66499.37.6 In
pertinent part, that statute provides as follows: “Any action or proceeding to attack, review, set
aside, void or annul the decision of an advisory agency, appeal board or legislative body concerning
a subdivision, or of any of the proceedings, acts or determinations taken, done or made prior to



e v U1 wu GSLS IS U feasunapieness, legality or validity of any condition attached
thereto, shall not be maintained by any person unless such action .or .proceeding is commenced and
service of summons effected within 90 days after the date of such decision. Thereafter all persons
are barred from any such action or proceeding or any defense of invalidity or unreasonableness of
such decision or of such proceedings, acts or determinations.”

FOOTNOTES

s KAKE also contended that to the extent the second cause of action was premised on an alleged
violation of section 51257 of the Williamson Act, the cause of action was time-barred by the
statute of limitations in subdivision (c)(1) of section £5009. KAKE does not renew this argument
on appeal. Accordingly, we address only the limitations issue under the Subdivision Map Act.

KAKE contended the People’s claim of a violation of the Subdivision Map Act was time-barred by
section 66499.37 because whatever the date of decision, it was no later than October 27, 1999,
when the amended ot line adjustment was recorded, and the People did not commence their action
until May 15, 2001, over one vear and a half later.

The trial court concluded section 66499 37 did not apply because the People’s action was “not an
action for administrative review to attack, annul, or review a decision of defendant Robson or any
other of the County defendants.” KAKE contends the trial court erred in this conclusion.

We need not decide whether the trial court’s reasoning was correct because we conclude the statute
does not apply for a different reason—specifically, KAKE has not shown that Robson (who approved

LLA 98-46) qualified as “an advisory agency, appeal board or legislative body” within the meaning

of the statute.

Implicitly conceding Robson did not qualify as an “appeal board or legislative body,” KAKE argues
that he qualified as “an advisory agency” within the meaning of section 66415, which defines that
term to mean “a designated official or an official body charged with the duty of making
investigations and reports on the design and improvement of proposed divisions of real property, the
imposing of requirements or conditions thereon, or having the authority by local ordinance to
approve, conditionally approve or disapprove maps.” The problem is that KAKE makes no attempt to
show how Robson fits within that definition. Specifically, KAKE points to nothing (either in the record
or otherwise) to show that Robson: (1) was “charged with the duty of making investigations and
reports on the design and improvement of proposed divisions of real property”; (2) was “charged
with the duty of” “imposing ... requirements or conditions” “on the design and improvement of
proposed divisions of real property”; or (3) “ha[d] the authority by local ordinance to approve,
conditionally approve or disapprove maps.”

KAKE characterizes as “unfounded” the People’s “assertion that Director Robson did not have
authority to approve or disapprove maps,” but this argument improperly attempts to shift the
burden of proof and persuasion on this argument from KAKE to the People. It is not the People’s
burden to show that Robson did not have the authority necessary to make him an “advisory agency”
within the meaning of section 66415, but KAKE's burden to show that he did. Because KAKE was the
party attempting to rely on the statute of limitations as a defense to the People’s action, it was
KAKE that had to show the existence of all elements necessary for Robson’s action to have triggered
that statute. Similarly, because it is KAKE that now contends the trial court erred in finding the
statute inapplicable, it is KAKE that bears the burden of persuading us the trial court erred in
reaching that conclusion.




v eaiiacely, uie only errort KAKE makes to show Robson falls within section 66415 is an oblique
argument that the “authority to approve a lot line adjustment” is the equivalent of the “authority to
approve a map within the meaning of Government Code section 66415.” We are not persuaded, We
understand the reference in section 66415 to the “the authority ... to approve, conditionally approve
or disapprove maps” to be a reference to the maps that are the subject of the Subdivision Map Act—
tentative, final, and parcel maps. (See § 66425.) KAKE offers nothing to suggest Robson had the
power to approve or disapprove such maps under any local ordinance. While he may have had the
authority to approve a lot line adjustment, "[n]o tentative map, parcel map, or final map [can] be
required as a condition to the approval of a lot line adjustment” (8§ 66412), and therefore his
authority to approve such an adjustment does not imply the authority to approve a map within the
meaning of section 66415,

For the foregoing reasons, we conclude KAKE has failed to show the 90-day limitations period in
section 66499.37 applies here.

B
former Section 6641 2(d)

As we have noted, in 1998 when Robson approved LLA 98-46, former section 66412(d) provided that
i [a] lot line adjustment between two or more existing
adjacent parcels, where the land taken from one parcel is added to an adjacent parcel, and where a
greater number of parcels than originally existed is not thereby created ... .~ (Stats. 1994, ch, 458, §
2, p. 2575.) In 2001, the Legislature amended the statute to provide that this exception from the
Subdivision Map Act applies only when the lot line adjustment is “between four or fewer existing
adjoining parcels,” rather than "between two or more existing adjacent parcels” as the statute
previously provided. (Stats. 2001, ch. 873, § 2.) In essence, the amendment limits this exception
from the Subdivision Map Act to lot line adjustments involving two, three, or four adjacent parcels:
lot line adjustments involving five or more adjacent parcels are subject to the Subdivision Map Act.

In the trial court, this case was litigated and resolved on the shared belief that the former version of
section 66412(d) governed. On appeal, however, the People contend "[a]pplication of the current
version of [the statute] is appropriate.” According to the People, this is so "because, on review of an
injunction, the court applies the law in effect at the time of review.”

C
Parcel Counting

The primary issue in these appeals is whether LLA 98-46 created more parcels than existed
immediately before the lot line adjustment. Since it is undisputed LLA 98-46 resulted in 29 parcels,
the dispositive question is whether there were 29 or more parcels before the adjustment. If there
were 29 or more parcels, then LLA 98-46 did not Create a greater number of parcels and KAKE's

All parties agree the question of how many parcels existed immediately before the lot line
adjustment is a question of law to be answered based on the undisputed history of title to the land
that now makes up Burr Valley Estates, as summarized and detailed by John Blodger, a land



surveyor v uis Owawe Uepdl UTIENT OT Lonservation.

In determining how many parcels existed, it is helpful to note what is not disputed. It is undisputed
that Burr Valley Estates is made up of all or part of seven different “sections,” 7 numbered 4, 5,9,
10, 15, 32, 33, and 34. (Further, the parcel count with regard to four of those sections—4, 9, 15,
and 33—is undisputed; the parties agree there were 14 parcels in those sections: five in section 4,
one in section 9, one in section 15, and seven in section 33.)8

FOOTNOTES

7 "When California became a state, federal surveyors divided it into a rectangular grid centered
around one of three base and meridian landmarks. . Each of the townships in the grid is formed
by the intersection of township and range lines and is identified by its position relative to [one
of] thles]e central point[s]. .. A township is approximately 6 miles square and consists of 36
sections, each about a mile square and containing 640 acres.” (Pleasant Valley Canal Co. V.
Borror (1998) 61 Cal.App.4th 742, 755, fn. 7 [72 Cal. Rptr. 2d 17.)

FOOTNOTES

& No party agrees with the trial court’s conclusion that there were either two or four parcels in
Burr Valley Estates immediately before the lot line adjustment.

Where the parties disagree is on the number of parcels in sections 5, 10, 32, and 34. The People
contend there were two parcels in sections 5 and 32, two parcels in section 10, and three parcels in
section 34—which, when added to the 14 undisputed parcels, makes a total of 21 parcels. KAKE, on
the other hand, contends there were four parcels in section 10, 14 parcels in section 34, and either
five or eight parcels in sections 5 and 32 9— or a total of either 37 or 40 parcels. The county
defendants agree with KAKE that there were four parcels in section 10 and at least 10 parcels in
section 34. According to them, however, since this means there were at least 28 parcels (14 plus
four plus 10) before counting the parcels in sections 5 and 32, then even if the People are correct in
counting only two parcels in those sections, the total still exceeds 29.

FOOTNOTES

s KAKE actually contends the parties agree there was one preexisting parcel in section 32 and
disagree only on the number of preexisting parcels in section 5. This misconception arises from
an error in the People’s papers. In their memorandum in support of their cross-motion for
summary adjudication, the People asserted at two points that there was one parcel in section 32
and one parcel partly in section 5 and partly in section 32. At another point, they asserted there
was “just one parcel in section 5 and one parcel, partly in section 5 and partly in section 32,
prior to the so-called Lot Line Adjustment.”

The People repeat this inconsistency in their appellate brief. Nonetheless, it is apparent the
People rely on Blodger's analysis with regard to sections 5 and 32, and Blodger concluded there
were two parcels in these sections—one lying entirely in section 5 and another lying partly in
section 5 and partly in section 372. Thus, notwithstanding KAKE’s assertion that the disagreement
pertains only to section 5, we will analyze both section 5 and section 32.



before LLA 98-46.

Before turning to that analysis, we pause to note two principles the parties do not dispute. First, it is
undisputed that mere common ownership of separate contiguous parcels does not result in merger of
those parcels into a new, single parcel. (See § 66451.10, subd. (a) [“two or more contiguous parcels
or units of fand which have been created under the provisions of this division, or any prior law

Second, it is undisputed that when two or more parcels that have been separately and distinctly
described in an instrument of conveyance or security document are subsequently conveyed together

absent an express statement by the grantor of the intent to do so in the instrument of conveyance.
This principle is based on Civil Code section 1093, which provides as follows: “Absent the express

Civil Code section 1093 was not enacted until 1985 (Stats. 1985, ch. 911, § 1, p. 2905), long after
the conveyances at issue here: however, the Legislature declared that the statute did “not constitute
a change in, but is declaratory of, the existing law.” (Civ. Code, § 10S3.) No party disputes the
accuracy of this declaration. As will be seen, while we have reason to question the declaration’s
accuracy, there is no need here to actually determine whether section 1093 accurately expresses the
law as it was before 1986, Accordingly, we will assume for purposes of this case that it does.

1. Section 10

quarter of the northwest quarter of the section. The other two parcels—one consisting of the south
half of the northeast quarter and the west half of the southeast quarter of the section, and the
other consisting of the east half of the southeast quarter of the section—were owned by G. C.
Garrett and C. E. Tinkham. (See appen., post, at p. 458.)

FOOTNOTES

10 A patent is " '[a] grant made by a government that confers on an individual fee-simple title to
public lands.” ~ (Kelloga v. Garcia (2002) 102 Cal.App.4th 796, 800, fn. 1 [125 Cal. Rptr. 2d
8171.)

Part of section 10—the north half of the northeast quarter and the northeast quarter of the

://www.lexisnexis.tom/(lients/CACourls/? ™



A county road known as Ridge Road ran through all four parcels roughly east to west in the south
half of the section. In 1904, a land exchange accomplished by three different deeds conveyed all of
the land in section 10 south of Ridge Road to B. A. Bell, while Charles Hesse became the owner of
all the land in section 10 north of Ridge Road that had been part of the four parcels. (See appen.,
post, at p. 458.) The land south of Ridge Road is not part of Burr Valley Estates and is not at issue
here. What is at issue is how many parcels Charles Hesse owned in section 10 following the 1904
land exchange.

FOOTNCTES

11 "A metes and bounds description gives the boundary lines of the property with their terminal
points and angles. Essentially, it is any description other thap by reference to particular lots and
parcels on a recorded subdivision map.” (74 Ops.Cal. Arty.Gen. 149, 150, fn. 2 (1991).)

FOOTNOTES

12 Specifically, the deed Conveyed “all that certain lot and parcel of land, situate, lying and being
in the County of Tehama, State of California, and bounded and particularly described as follows,

30" West 5.40 chains, South 77° West 3.57 chains, South 62° West 3.72 chains, North 73° West
3.17 chains, North 57° West 6.15 chains, North 71° 30" West /.48 chains, South 51° West 8.40
chains, South 50° 30’ West 900 chains to the center line of said Section 10, thence North on

The parties disagree about the number of parcels conveyed in this deed. KAKE and the county
defendants contend the deed conveyed two new parcels to Charles Hesse—specifically, those parts of

to these as fractional parcels). The People, on the other hand, contend the deed conveyed only a
single new parcel—the parcel described in the deed. For the reasons that follow, we agree with the
People.

"In the construction of boundaries, the intention of the parties is the controlling consideration.
[Citation.] Whenever possible, a court should place itself in the position of the parties and ascertain
their intent, as in the case of aity contract. As stated in Miller & Lux. Inc. L V. Secara, 193 Cal. 755
[227 Pac. 171], ‘Intention, whether express or shown by surrounding circumstances, is all controlling
.. "(Machado v. Title Guarantee and 7. Co. (1940) 15 Cal.2d 180, 186 [99 P.2d 245]1.)

"[Elxtrinsic evidence is always admissible to explain the calls of a deed for the purpose of their
application to the subject-matter, and thus to give effect to the deed. [Citation.] In construing a

)://www.Iexisnexm.com/dienls/C,L\Courls/?



\esllaue v. tiue wuarantee and 1. Co. (19403 15 Cal.2d 180, 186 [99 P.2d 2451.)

"[Elxtrinsic evidence is always admissible to explain the calls of a deed for the purpose of theijr
application to the subject-matter, and thus to give effect to the deed. [Citation.J In construing a
doubtful description in a grant, the court must assume as nearly as possible the position of the
contracting parties, and consider the circumstances of the transaction between them, and then read
and interpret the words used in the light of these circumstances.” (Thompson v. Motor Road Co.
(1890) 82 Cal. 497, 500 [23 P. 1301)

Here, no party points to any evidence of surrounding circumstances that would assist in divining the
intent of the parties to the various transactions at issue, including the 1904 deed from Garrett and
Tinkham to Charles Hesse. As for the deed itself, there is nothing in it suggesting Garrett and
Tinkham intended to convey two new fractional parcels to Charles Hesse, as opposed to a single new
parcel. The deed contains a single metes and bounds description of what by all appearances is one
tract of land. As the People point out, the deed does not make “any reference to the old patent
parcel boundary that .. divide[d] the original holdings of Tinkham and Garrett in section 10.”
Furthermore, the deed specifies that what is being conveyed is “all thar certain /ot and parcel of
land” which the deed then goes on to describe. (Italics added.) Before it was filled out, that part of
the preprinted deed looked like this: “ali th___ certain lot__ and parcel___ of land.” Had Garrett and
Tinkham intended to convey two parcels instead of one, they could have filled out the deed to
convey “all those certain lots and parcels of land” thereafter described, but they did not do so.
Instead, they filled the blank after the “th” with “at” to create the word “that” and put small lines
through the blanks after “jot” and “parcel” showing that they intended to use the singular of those
words, rather than the plural. Thus, by all appearances, the deed conveyed a single new parcel

Both KAKE and the county defendants suggest we should not be so quick to infer an intent on the
part of Garrett and Tinkham and Lharles Hesse to (as the county defendants put it) “destroy old
parcel boundaries and entirely subsume them within the new ones” because the combination of parts
of existing parcels into a single new parcel would make the land involved less valuable. On this point,
KAKE observes that “[m]erger [of the parts of the existing parcels] would result in a loss of the
landowner’s right later to divide the property without complying with then-applicable subdivision
laws.” While that is certainly true, if we look to the state of the law in Tehama County in 1904, we
find no reason that Charles Hesse would have been concerned about later difficulties in dividing the
property he received from Garrett and Tinkham.

California’s first subdivision map statute was enacted in 1893 (Stats. 1893, ch. 80, § 1, p. 96; see
Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725, 761 [29 Cal. Rptr. 2d 804, 872 P.2d
1431), but it was not until the 1970’s that divisions of land in which only four or fewer parcels were
Created (minor subdivisions) were subject to statewide regulation. (See van’t Rood v. County of
santa Clara (2003) 113 Cal.App.4th 549, 565-566 [6 Cal. Rptr. 3d 7461.) Although such divisions of
fand “still could be regulated by local ordinance” (Stell v. Jay Hales Development Co. (1992) 11
Cal.App.4th 1214, 1224 [15 Cal. Rptr. 2d 220]), Tehama County did not have an ordinance

divide his property. 13 Given this circumstance, we find no reason to believe Garrett and Tinkham
intended to convey two new fractional parcels to Charles Hesse rather than the single new parcel
described in the deed.

J://www.lexisnexisr_om/clients/CACourls/?
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13 Indeed, KAKE asserts elsewhere that “land owners in the late nineteenth and early twentieth
centuries could never have predicted” “the State’s increasing control over, and restriction of,
development.” Given this assertion, it is difficult to imagine why the parties to the 1904
transaction would have been concerned about maintaining existing patent parcel boundaries as a
means of protecting themselves against future regulation they “could never have predicted.”

KAKE attempts to avoid this conclusion by relying on the antimerger rule in Civil Code section 1093.
KAKE contends that finding an intent to ® ‘obliterate the previous patent boundaries’ ” “from use of
the metes and bounds deed[] would make Civil Code section 1093 irrelevant,” and under Civil Code
section 1093 “[tlhe use of a metes and bounds deed does not result in merger of jointly described
parcels.”

KAKE reads the statute too broadly. As the People point out, Civil Code section 1093 “concerns only
those situations where one party is conveying entire pre-existing parcels in a consolidated
description” and “does not apply to situations where portions of pre-existing parcels, never before
described separately, are being conveyed.” KAKE contends this is a “creative interpretation of the
language of [Civil Code] section 1093” that “is not supported by citation to any authority.” KAKE is
correct on the latter point, but no citation to authority is necessary when, as here, the statutory
language is clear. (See DaFonte v. Up-Riahi. Inc. (1992) 2 Cal.4th 593, 601 [7 Cal. Rptr. 2d 238,
828 p.2d 140] [when statutory language is clear and unambiguous, there is no need for

construction].) Undeniably, by its plain terms, Civil Code section 1093 applies only when two or more

“separate and distinct legal descriptions of real property contained in one or more [previous]
instruments of conveyance or security documents” are later consolidated in “a subsequent ...
instrument of conveyance or security document,” either by “an individual listing of the legal
descriptions” or “a consolidated legal description comprised of more than one previously separate
and distinct legal description.”

Here, no “separate and distinct legal description” of either of the fractional parcels KAKE contends
Garrett and Tinkham conveyed to Charles Hesse is contained in any previous instrument of
conveyance or security document. It necessarily follows then that the 1904 deed from Garrett and
Tinkham to Charles Hesse does not contain “an individual listing of [any previously separate and
distinct] legal descriptions” of those fractional parcels or “a consolidated legal description comprised
of more than one previously separate and distinct legal description” of those fractional parcels. Under
these circumstances, the rule stated in Civil Code section 1093 simply does not apply.

The county defendants contend that even if Civil Code section 1093 does not directly apply “to
transfers of fractions of separate parcels, it is certainly a persuasive determination, in an analogous
setting, that the use of a single legal description does not evince an intention to merge heretofore
separate pieces of land.” Thus, even though Civil Code section 1093 does not apply here, the county
defendants would have us reach the same result that Civil Code section 1093 would compel if it did
apply because the statute is "presumably representative of a consistent body of law with consistent
purpose and effect.”

This is a rather remarkable contention. In effect, without citing any legal authority in support of their
position, the county defendants would have us conclude that California common law provides (and
has long provided) an antimerger rule identical to the one set forth in Civil Code section 1093,
except that (unlike Civil Code section 1093) it applies to fractional parcels that have never before
been described separately in any security document or instrument of conveyance. According to the
county defendants, such a rule must exist (even though we have been given no evidence of it)

because otherwise “major landowners . would routinely surrender their successor’s ability to
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Separalsly use aliu sel POrtons of their land, to their potentially severe financial detriment.”

We are not inclined to create a rule of common law from whole cloth and apply it to transactions
that occurred more than 100 years ago. Moreover, we are particularly reluctant to extend the rule
stated in Civil Code section 1093 to situations beyond the scope of the statutory language because,
notwithstanding the Legislature’s assertion in the statute, we have reason to question whether the

Supra, 15 Cal.2d at p. 186), and "[iIn construing a doubtful description in a grant, the court must
assume as nearly as possible the position of the contracting parties, and consider the circumstances
of the transaction between them, and then read and interpret the words used in the iight of these
circumstances” (Thompson v. Motor Road Co., supra, 82 Cal. at p. 501). This law did not make an
express statement of merger by the grantor an absolute prerequisite to finding an intent to merge
two or more previously separate parcels.

The Legislature's assertion that a statute is declaratory of existing law does not make it so, if the
law found in the code books and case books does not in fact support that assertion. Nevertheless,

more than 100 years ago.

Based on the foregoing reasoning, we conclude that in 1904 when Garrett and Tinkham conveyed to
Charles Hesse that portion of their property in section 10 lying north of Ridge Road using a single
metes and bounds description and identifying the property conveyed as “that certain lot and parcel
of land,” they intended to convey to Charles Hesse the single parcel they described in the deed to
him and not two fractional parcels that were not then (and have never since been) separately
described.

The foregoing conclusion disposes of the property in the eastern half of section 10 that is included in

Burr Valley Estates—it consists of one parcel, not two. This takes us to the second deed in the 1904
fand exchange and the property in the western half of section 10. On January 12, 1904, Charles

Bell, as that property—like the other property in section 10 south of Ridge Road—is not part of Burr
Valley Estates and therefore not at issue here. * What is at issue here is the property that Charles
Hesse retained.

FOOTNOTES

14 For the same reason, we are not concerned with the third deed in the land exchange, which
involved Tinkham’s and Bell's conveyance of the remainder of their property in section 10 south
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of Ridge Road to Bell.

We conclude the property Charles Hesse retained consisted of two distinct parcels—specifically, the
remainders of the two parcels off of which he carved the land south of Ridge Road to give to Bell.
Indeed, the People do not argue otherwise. Instead, they contend “the facts of this case make thle]
inquiry [into whether one or two parcels remained] irrelevant” because “[i]n every case where a
landowner conveyed out fractions of pre-existing parcels, the landowner later conveyed out the
remainder fractions as well.” According to the People, the later conveyance has the same legal
consequences as the 1904 conveyance from Garrett and Tinkham to Charles Hesse—even if Charles
Hesse retained two parcels instead of one, his later use of a single legal description to convey those
two previously undescribed parcels, without reference to the preexisting patent parcel lines,
demonstrates an intent to merge those parcels into one.

We turn to Charles Hesse's disposition of what remained in the west half of section 10 after his 1904
conveyance to Bell to determine if that is so. After Charles Hesse conveyed the land south of Ridge
Road to Bell, he was left with the remainder of each of the two parcels north of the road. In 1918,
he and his wife conveyed that land, along with other land, to Albert Montgomery in a deed that
described the land as “all those certain lots and parcels of land, situate, lying and being in the
County of Tehama, State of California, and bounded and particularly described as follows, to-wit: All
of fractional Section Four (4), all of Section Nine (9), the West half of the Northwest quarter (W 1/2
of NW 1/4), the Southeast quarter of the Northwest quarter (SE 1/4 of NW 1/4), the North half of
the Southwest quarter (N 1/2 of SW 1/4), and all that part of the South half of the Southwest
quarter (5 1/2 of SW 1/4), lving North of the Ridge Road in Section Ten (10). All that part of the
Northwest quarter of the Northwest quarter (NW 1/4 of NW 1/4) lying North of the Ridge Road, in
Section Fifteen (15), all in Township Twenty-six (26), North of Range Five (5) West, M.D.M., and
containing 1698 acres, more or less.” (Italics added.) (See appen., post, at p. 459.)

The italicized portion of the legal description above describes the property in section 10 north of
Ridge Road that Charles Hesse conveyed to Montgomery. The People’s position is that because this
“description does not retain any reference to the old patent parcel boundary which used to lie within
the remainder parcel,” “the remainder parcel that was conveyed to Montgomery [wlas just one
parcel.” KAKE counts this property as two parcels because there is no “language of merger” in the
deed, and therefore under Civil Code section 1093, the two preexisting parcels were not merged by
the conveyance to Montgomery. Civil Code section 1093 does not apply, however, because the two
parcels at issue—what remained after Charles Hesse conveyed his land in section 10 south of Ridge
Road to Bell—were never separately and distinctly described in any instrument of conveyance or
security document. Moreover, as we have explained already, we have found no basis for recognizing
the existence of a rule like that in Civil Code section 1093 that applies to fractional parcels that have
not been so described. Accordingly, we are left with nothing more than the description in the deed
to ascertain whether Charles Hesse intended to convey the undescribed fractional parcels or the one
parcel actually described in the deed.

We conclude the latter answer is correct. Although this deed (unlike the 1904 deed discussed above)
refers to “all those certain lots and parcels of land,” the use of the plural is explained by the fact
that in addition to conveying the land in section 10 to Montgomery, Charles Hesse also conveyed to
him in this deed various other parcels—specifically, parcels in section 4, section 9, and section 15.
Under these circumstances, absent anything in the deed or any extrinsic evidence suggesting Charles
Hesse intended to maintain the parcel boundary that previously separated the two fractional parcels
he retained in the west half of section 10 after conveying the land south of Ridge Road to Bell, we
conclude the property in the west half of section 10 that is now part of Burr Valley Estates consists
of one parcel, not two.
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L. Dection sS4

We turn now to section 34. That section was originally comprised of eight separate parcels created
by federal patents. 5 By 1907, Charles Hesse owned all eight parcels, including two parcels
comprising the southeast quarter of the section—namely, the north half of the quarter and the
south half of the quarter. In 1908, he conveyed to Frances Hesse 100 acres in the southeast quarter
of the section, which the deed described by metes and bounds without reference to the two existing
parcels from which the land was taken. Essentially, what was conveyed were portions of the existing
parcels lying: (1) south of a road (Johnson Road) running roughly east to west near the northern
boundary of the quarter; and (2) east of a line running from the road to the south boundary of the
quarter. ** (See appen., post, at p. 460.)

FOOTNOTES

15 One of the federal patents included land outside of section 34, but the parcel created by that
patent was later divided when the portion of the parcel within section 34 was convevyed to
another owner, and only the portion in section 34 is part of the property at issue here.

FOOTNOTES

16 Specifically, the deed conveyed “all that certain lot and parcel of land, situate, lying and being
in the County of Tehama, State of California, and bounded and particularly described as follows,
to wit: [f] Beginning at the south-east corner of Section Thirty-four (34) in Township Twenty-
seven (27) North of Range Five (5) West M. D. B. & M. Thence north 35.22 chains to the center
of the County Road:—thence following along the center of the County Road, North 74 1/2° West
4.48 chains: thence South 74° West 5.00 chains:—Thence North 88 3/4° West 6.12 chains:
thence North 79 1/2° West 5.20 chains:—Thence North 45° West 4.00 chains. Thence North 82
1/4° west 2.56 chains:—thence south 72° West 1.97 chains:—thence south 38.69 chains to the
south line of said section Thirty-four (34):—thence east along said line 27.54 chains to the place
of beginning, and containing 100 acres.”

The parties disagree about the number of parcels conveyed in this deed. KKAKE contends that in
making this conveyance, Charles Hesse “cut pieces out of [the two existing] parcels .., creating two
new legal parcels,” which he conveyed to Frances Hesse. The county defendants agree. The People,
on the other hand, contend Charles Hesse conveyed only a single new parcel to Frances Hesse—the
parcel described in the deed.

For the reasons set forth above in connection with our analysis of section 10, we agree with the
People. The deed to Frances Hesse described a single “lot and parcel of land” without reference to
the boundary between the preexisting parcels from which the new parcel was taken. Absent anything
in the deed or any extrinsic evidence suggesting Charles Hesse intended to maintain that parcel
boundary, we conclude Charles Hesse intended to convey the single parcel he described in the deed
to Frances Hesse, and not two fractional parcels that were not then (and have never since been)
Separately described.

In 1910, Charles Hesse conveyed another 100 acres south of Johnson Road to Frances Hesse, again
using a metes and bounds description without reference to the existing parcels from which the land
was taken. *7 (See appen., post, at p. 460.) KAKE contends this deed created nine parcels where
there were five before. For the reasons set forth above, KAKE is mistaken. Like the 1908 deed, the
1910 deed to Frances Hesse described a single “lot and parcel of land” without reference to the
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pounaaries petween the preexisting parcels from which the new parcel was taken. Absent anything in
the deed or any extrinsic evidence suggesting Charles Hesse intended to maintain those parcel
boundaries, we conclude Charles Hesse intended to convey the single parcel he described in the deed
to Frances Hesse, and not five new fractional parcels that were not then (and have never since
been) separately described.

FOOTMNOTES

17 Specifically, the deed conveyed “all that certain lot and parcel of land, situate, lying and being
in the County of Tehama, State of California, and bounded and particularly described as follows,
to wit: [{] Beginning at a point on the South line of Section 34, in Township 27 North, of Range
5 West M. D. M., said point being 27.54 Chains West of the South east Corner of said Section
34, thence North 38.69 Chains to the Center of the County Road, Known as the ‘Johnson Road’,
thence following along the Center of said Road South 71° West 4.35 Chains thence North 6814°
West 2.77 Chains, thence North 491,° West 4.64 Chains, thence North 74° West 2.23 Chains,
thence North 88° West 8.25 Chains, thence North 82 3/4° West 4.00 Chains thence South 43.10
Chains to the South line of said Section 34, thence North 89 1/4° East 24.57 Chains to the place
of beginning, and Containing 100 acres, more or less."”

That brings us to what happened to section 34 after 1910. Following his two deeds to Frances
Hesse, Charles Hesse continued to own three of the original patent parcels in that section and the
fractional remainders of four others. In 1913, Charles Hesse conveyed all of that land, along with
other land in section 33, to R. L. Douglas by conveying “all those certain lots and parcel [sic] of
land, situate, lying and being in the County of Tehama, State of California, and bounded and
particularly described as follows, to wit: [1] All of Section thirty three (33) in Township twenty seven
(27) North Range Five (5) West M. D. M. and all of Section thirty four (34) of said Township, and
Range, except Two Hundred (200) acres thereof heretofore deeded by party of the first part to
Frances Hesse.” (Halics added.) (See appen., post, at p. 461.)

KAKE contends that the italicized language in this deed conveyed seven parcels to Douglas—the
three original patent parcels and the four fractional parcels that Charles Hesse owned after his 1910
deed to Frances Hesse. The People contend the italicized language conveyed only one parcel to
Douglas because it merged all of Charles Hesse’s remaining land in section 34 into one new parcel,
even though that land included “the entirety of three preexisting patent parcels.” (Italics omitted.)
Recognizing that this position presents a potential conflict with the antimerger rule in Civil Code
section 1093, the People assert that “even if the boundaries of the three pre-existing parcels wholly
contained in the conveyance should today be honored, that would only add three to the State's
parcel count,” raising it to 24, which still means “the County’s lot line adjustment for KAKE [was]
illegal.” (Italics omitted.)

We need not decide which position is correct, however, because even if KAKE is correct in asserting
that the 1913 deed conveyed seven parcels to Douglas, it makes no difference in the outcome of the
case. Based on our previous analysis, accepting KAKE's position on the 1913 deed would result in
only nine parcels in section 34—the two conveyed in 1908 and 1910 to Frances Hesse and the seven
conveyed in 1913 to Douglas. As we will explain, nine parcels in section 34 is not enough to bring
the total number of parcels in Burr Valley Estates to 29 before the lot line adjustment, which is a
prerequisite for KAKE and the county defendants to prevail on their appeals from the judgment.

3. Sections 5 and 32

The reason for this result lies in the parcel-counting in sections 5 and 32. As noted above, the
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in the property. (See appen., post, p. 463.) Then, in 1948, in an action filed by the executors of
Andrew Jr.’s estate against Silas and others, the Tehama County Superior Court entered an order
partitioning the property (known as Burr Valley Ranch) between Silas and his wife and Andrew Jr.’s
heirs. As the People point out, “Insofar as is pertinent here, Silas Johnson obtained a parcel
consisting essentially of the west half of section 5, while [Andrew Jr.’s heirs] obtained a parcel that
consisted essentially of the east half of section 5 and a part of the east half of section 32." (See
appen., post, at p. 463.) The order described the property given to Andrew Jr.’s heirs as “the
following portion of Burr Valley Ranch,” followed by a metes and bounds description that did not
reference any preexisting patent parcel lines, then described the property given to Silas and his wife
as “the remaining portion of said Burr Valley Ranch,” likewise followed by a meteg and bounds
description that did not reference any preexisting patent parcel lines. (Italics added.) The order also
noted that various “issues and questiong” were reserved for future determination, including
“[wlhether the Court shall determine that the owners of the respective portions of the Burr Valley
Ranch, as partitioned and divided herein, shall bear equally the costs of a division fence between
said two parcels as herein partitioned when such fence is constructed.” (Italics added.)

The People contend the partition decree “created two new parcels that are entirely independent of
any prior parcelization in the two relevant sections.” KAKE, on the other hand, contends the partition
resulted in four parcels in section 5 because of the continued existence of parts of the original
patent parcel boundaries. Again, however, KAKE's contention relies on Civil Code section 1093, but
the rule in Civil Code section 1093 does not apply here because the property at issue consisted only
of fractional parcels, and we have found no basis to recognize the existence of a rule analogous to

FOOTNOTES

18 Because the trial court correctly concluded the Iot line adjustment had to comply with the
Subdivision Map Act, we need not address the People’s alternate argument that, even if the lot
line adjustment was exempt from the Subdivision Map Act, findings were required under section
21257 of the Williamson Act.
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1
The County Defendants' and the People's Appeals from the Attorney Fees Award

The county defendants challenge the award of attorney fees against them on several bases. First,
they contend the private attorney general statute (Code Civ. Proc., & 1021.5) does not authorize an
award of attorney fees to the Attorney General under the circumstances of this case, if ever. Second,
they contend that even if the Attorney General can, in some circumstances, qualify for a fee award
under this statute, the People's “personal interests” in this particular litigation make a fee award
inappropriate here. Finally, the county defendants contend the trial court abused its discretion in
basing the fee award on perceived misconduct by their former attorney rather than on the statutory
criteria.

For their part, the People challenge the fee award as inadequate. They agree with the county
defendants that “the trial court's sua sponte imposition of attorney's fees as sanctions for the
vexatious behavior of the County was procedurally improper,” but contend Code of Civil Procedure
section 1021.5 “authorize[s] a full award of attorney's fees to the State in this case.” They contend
we should reverse the fee award and reman the case to the trial court to reconsider the matter.

A
The "Obdurate Behavior” Ruje

We begin with the issue on which both sides agree—whether the trial court's rationale for awarding
attorney fees under Code of Civil Procedure section 1021.5 was flawed. To answer that question, we
turn to the language of the statute, which in relevant part provides as follows: “Upon motion, a
court may award attorneys' fees to a successful party against one or more Opposing parties in any
action which has resulted in the enforcement of an important right affecting the public interest if: (a)
a significant benefit, whether pecuniary or nonpecuniary, has been conferred on the generai public or
a large class of persons, (b) the necessity and financial burden of private enforcement, or of
enforcement by ‘one public entity against another public entity, are such as to make the award
appropriate, and (c) such fees should not in the interest of justice be paid out of the recovery, if
any. With respect to actions involving public entities, this section applies to allowances against, but
not in favor of, public entities ... unless one or more successful parties and one or more opposing
parties are public entities ... ."”

"[T]he Legislature adopted [Code of Civil Procedure] section 1021.5 as a codification of the ‘private
attorney general’ attorney fee doctrine that had been developed in numerous prior judicial
decisions.” (Woodland Hills Residents Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 933 [154 Cal.
Rptr. 503, 593 P.2d 200].) “Entitlement to fees under [Code of Civil Procedure] section 1021.5
requires a showing that the litigation: ‘(1) served to vindicate an important public right; (2)
conferred a significant benefit on the general public or a large class of persons; and (3) imposed a
financial burden on plaintiffs which was out of proportion to their individual stake in the matter.” ~
(California Licensed Foresters Assn. v. State Bd. of Forestry (1994) 30 Cal.App.4th 562, 569 [35 Cal.
Rptr. 2d 3961, quoting Baggett v. Gates (1982) 32 Cal.3d 128, 142 [185 Cal. Rptr. 232, 649 pP.2d

8741.)

Purporting to apply the statutory criteria, the trial court concluded “the ordinary costs of litigation
that the [People] have incurred here did not confer a benefit on the public that transcends their
interest in the controversy, that is out of proportion to the [People]'s interest in this matter. No
doubt, the public interest of the state at large has been well-served by this litigation; but serving the
interests of the state at large is the public responsibility of these plaintiffs .. .~
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Lespite this conclusion, the court went on to examine what it believed was another “aspect” of the
private attorney general doctrine—"the ‘obdurate behavior’ rule.” In the trial court’s assessment,
where a plaintiff has succeeded in conferring a substantial benefit on the general public, it is
“appropriate” under Code of Civil Procedure section 1021.5 “to pass on that portion of the attorney
fees incurred for the ‘financial burden’ that was created by the obdurate behavior” of the defendants.
Applying this “aspect” of Code of Civil Procedure section 1021.5, the trial court concluded the People
should recover $ 173,450 in attorney fees because “the manner in which the litigation was
conducted by the County defendants caused the time and expense of this litigation to be expanded
enormously.” According to the trial court, the services of one deputy attorney general and one
paralegal were entirely attributable to “the unnecessary and vexatious procedures pursued by” the
county defendants, and the amount of time the lead deputy attorney general spent on the case was
“increased by at least a third as a result of the vexatious and obdurate ... tactics that were used.”
Thus, the court concluded “the necessity and financial burden of these expenses are such as to make
an award of these fees appropriate.”

We agree with the People and the county defendants that the trial court's rationale for awarding $
173,450 in fees under Code of Civil Procedure section 1021.5. was erroneous. Contrary to the trial
court’s conclusion, that statute does not allow an award of fees based on a defendant's “chdurate

behavior” during the litigation.

The trial court’s error in this regard stemmed from a misreading of this court's opinion in County of
Inyo v. City of Los Angeles (1578) 78 Cal. App. 3d 82 [144 Cal. Rptr. 71]. In that case, Inyo County
moved for an award of attorney fees against the City of Los Angeles in a writ proceeding in which
the county had succeeded in requiring the city to prepare an environmental impact report covering
the city's increased extraction and use of Owens Valley groundwater. (Id. at pp. 84-85.) This court
noted “the general American doctrine which denies attorney fees to victorious litigants unless
provided by statute or contract,” then observed that "Inyo County's fee application is grounded on
three rules or theories which various courts have recognized as nonstatutory exceptions to the
general doctrine: the private attorney general rule, the substantial benefit rule and the vexatious
litigant rule. (The county terms the last the ‘obdurate behavior’ rule.)” (Id._at p. 86.) The court went
on to deny the county's fee request under each of those three doctrines. (Id._at pp. 89-93.)

Notably, in denying a fee award under the vexatious-litigant obdurate-behavior rule, this court did
not actually determine whether it had the power to make such an award; instead, the court
"assume[d] existence of power to make the award on this ground.” (County of Inyo v. City of Los
Angeles, supra, 78 Cal. App. 3d at p. 91.) Nine months later, however, in Bauguess v. Paipe (1978)
22 Cal.3d 626 [150 Cal. Rptr. 461, 586 P.2d 942], the California Supreme Court concluded trial
courts did not have the inherent power to impose sanctions in the form of attorney fees for alleged
misconduct. Soon thereafter, the Legislature gave trial courts that power by enacting section 128.5
of the Code of Civil Procedure. (See City of Long Beach v. Bozek (1982) 31 Cal.3d 527, 537 [183
Cal. Rptr. 86, 645 P.2d 137].)

From the foregoing (if not from the language of the statute itself), it is apparent Code of Civil
Procedure section 1021.5 does not provide any basis for a court to award attorney fees for vexatious
litigation or obdurate behavior. Code of Civil Procedure section 1021.5 is a codification of the private
attorney general doctrine, which is an entirely distinct basis for recovering attorney fees from the
sanctions-based doctrine that now finds expression in various other statutes, such as section 128.5
of the Code of Civil Procedure.

Here, the People did not seek an award of attorney fees under section 128.5 of the Code of Civil
Procedure, or any other statute for that matter, based on the conduct of the county defendants in
litigating the case; they sought an award only under the private attorney general doctrine codified in
Code of Civil Procedure section 1021.5. Accordingly, the trial court erred in not limiting itself to a
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consideration of the criteria in that statute.

B

The Necessity Criterion

Having concluded the trial court erred in its application of Code of Civil Procedure section 1021.5 to

this case, we turn to the arguments of the county defendants that under no circumstances could an
award under that statute be appropriate here.

Consistent with the moniker of the doctrine it codified (the private attorney general doctrine), Code
of Civil Procedure section 1021.5 originally precluded public entities from receiving fees under the
statute. (See, e.q., City of Carmel-by-the-Sea v. Board of Supervisors (1986) 183 Cal. App. 3d 229,

254-256 [227 Cal. Rptr. 899].) In 1993, however, the Legislature amended the statute to its
present form, which allows a public entity to recover attorney fees from another public entity. i°
(Stats. 1993, ch. 645, § 2, p. 3747.)

1s It is unclear from the statutory language whether Code of Civil Procedure section 1021.5
actually limits a public entity to recovering attorney fees from a party on the other side of the
litigation that is also a public entity. The statute specifies that it “applies to allowances _ in favor
of, public entities . [if] one or more successful parties and one or more opposing parties are
public entities ... .” We need not decide that issue here, however, because the People did not
seek fees from KAKE, but only from the county defendants.

Here, the People, acting through the Attorney General, the Secretary of the State Resources Agency,
and the Director of the State Department of Conservation, 2° recovered fees from the County of
Tehama after prevailing in an action to enforce the Subdivision Map Act and the Williamson Act. At
first glance, at least, this situation appears to be covered by the 1993 amendment to Code of Civil
Procedure section 1021.5. The county defendants argue, however, that the fee award here was not
proper because this case is a quintessential "public enforcement” case to which Code of Civil
Procedure section 1021.5 has never applied. According to them, the case law interpreting Code of
Civil Procedure section 1021.5 has always recognized a “distinction between the ‘private
enforcement’ that is rewarded by the private attorney general doctrine and the ‘public enforcement’
whose absence justifies the doctrine's existence.” In their view, where “public enforcement” is
available, fees under Code of Civil Procedure section 1021.5 are not, and since this case constitutes
quintessential “public enforcement,” Code of Civil Procedure section 1021.5 fees are not available
here.

FOOTNOTES

20 In bringing the action, the Attorney General claimed he was acting within his authority under
section 12511, which, with certain exceptions not applicable here, provides that “[t]he Attorney
General has charge, as attorney, of all legal matters in which the State is interested . .~
According to the complaint, the Secretary of the State Resources Agency and the Director of the
State Department of Conservation were acting pursuant to section 16147, which provides that
"[t]he Secretary of the Resources Agency may request the Attorney General to bring any action
in court necessary to enforce any enforceable restriction as defined in Section 422 of the
Revenue and Taxation Code, upon land for which the secretary has certified payment of state
funds to the local governing body during the current or any preceding fiscal year.” In addition,
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the Attorney General, the secretary, and the director all claimed to be acting pursuant to section
66499.33, which permits “any aggrieved ... public agency” to “file a suit in the superior court of
the county in which any real property attempted to be subdivided or sold, leased, or financed in
violation of [the Subdivision Map Act] ... is located, to restrain or enjoin any attempted or
proposed subdivision or sale, lease, or financing in violation of [the Subdivision Map Act].”

The county defendants draw their distinction between “private enforcement” and “public
enforcement” from case law predating the 1993 amendment to the statute. At the time, fees were
available under Code of Civil Procedure former section 1021.5 only where “the necessity ... of private
enforcement ... [was] such as to make the award appropriate.” In City of Sacramento v. Drew (1989)
207 Cal. App. 3d 1287 [255 Cal. Rptr. 7041, this court explained that “the statutory requirement of
‘necessity ... of private enforcement’ addresses the issue of the comparative availa bility of public
enforcement.” (Id. at p. 1298.) The court went on to observe that “if there is a public attorney
general available to enforce the important right at issue there is no utility in inducing a private
attorney general to duplicate the function.” (Id._at p. 1299.)

Based on the foregoing, the county defendants suggest that recovery of fees under Code of Civii
Procedure section 1021.5 is not available when (as here) the Attorney General is available and
chooses to act, because such action is by its very nature "public enforcement,” the availability of
which renders “private enforcement”—the tyBe of enforcement to which the statute applies—
unnecessary and thus unqualified for a fee award under the statute.

This argument suffers two fatal flaws. First, the necessity criterion in Code of Civil Procedure section
1021.5 has never been interpreted that strictly. Indeed, even where a private party “colitigates with
a governmental entity on behalf of the public or a large class of persons, whether by way of
intervention or ... by consolidation of separately filed cases,” fees under Code of Civil Procedure
section 1021.5 may be available if “the colitigating private party rendered necessary and significant
services of value to the public or to a large class of persons benefited by the result of the litigation.”
(Committee to Defend Reproductive Rights v. A Free Pregnancy Center (1991) 229 Cal. App. 3d 633,
642 [280 Cal. Rptr. 3291.) Thus, even before the 1993 amendment, neither the availability nor the
actuality of “public enforcement”—that is, enforcement by a public entity—necessarily precluded a
fee award under Code of Civil Procedure section 1021.5.

Second, even if we were to assume that the county defendants’ analysis was valid before the 1993
amendment, it does not withstand scrutiny following that amendment. Under the 1993 amendment,
the availability of enforcement by a public entity (i.e., "public enforcement”) has no bearing on the
necessity criterion in an action involving public entities on both sides. In such a case, the court can
award fees under the statute if (among other things) “the necessity ... of enforcement by one public
entity against another public entity, [is] such as to make the award appropriate.” The question in
such a case is not whether private enforcement was necessary but whether public enforcement—that
is, enforcement by one public entity against another—was necessary. Obviously, in such a case the
availability of “public enforcement” cannot preclude a fee award, or no public entity would ever be
able to recover fees under Code of Civil Procedure section 1021.5, in derogation of the very terms of
the 1993 amendment to the statute.

In summary, we do not agree with the county defendants that “the sovereign’s deliberate legal
action, through its chief law officer, to enforce its own laws” can never qualify for a fee award under
Code of Civil Procedure section 1021.5 because such action constitutes “public enforcement” to
which the statute does not apply. The distinction between "public enforcement” and “private
enforcement” the county defendants rely upon has no bearing in an action, like this one, involving
public entities on both sides,
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C
The Financial Burden Criterion

That does not resolve the matter, however, because the county defendants also rely on the financial
burden criterion in the statute as a basis for their argument that an award of attorney fees under
Code of Civil Procedure section 1021.5 can never be made to the Attorney General. As noted, Code
of Civil Procedure section 1021.5 aliows a fee award where (among other things) “the necessity and
financial burden of private enforcement, or of enforcement by one public entity against another
public entity, are such as to make the award appropriate.” Traditionally, the financial burden
criterion has been deemed satisfied * ‘when the cost of the claimant's legal victory transcends his
personal interest, that is, when the necessity for pursuing the lawsuit placed a burden on the
plaintiff “out of proportion to his individual stake in the matter.” * ” (Woodland Hills Residents Assn..,
Inc. v. City Council, supra, 23 Cal.3d at p. 941, quoting County of Inyo v. City of Los Angeles,
supra, 78 Cal. App. 3d at p. 89; see also Serrano v. Priest (1977) 20 Cal.3d 25, 46, fn. 18 [141 Cal
Rptr. 315, 569 P.2d 1303].)

The county defendants contend that "Iwlhere the successful party is the Attorney General
representing the People of the State of California, ... the general public whose interests must be
served to justify an award of fees are the same citizens and residents of the state whose benefits
disqualify their sovereign from an award.” Thus, in the view of the county defendants, attorney fees
are never recoverable under Code of Civil Procedure section 1021.5 “in any public enforcement
action brought by the Attorney General in his Capacity as guardian of the public interest”; or, at the
very least, such fees were not recoverable in this particular case because “the burden of this
litigation and the benefit to the public interest do not transcend plaintiffs' own interests that are
served here.”

This argument has merit. Historically, the financial burden criterion of Code of Civil Procedure section
1021.5 has served to limit fee awards under the statute to persons who pursue public interest
litigation at a cost to themselves that is out of proportion to any personal interests they might have
in the outcome of the matter. The private attorney general doctrine embodied in Code of Civil
Procedure section 1021.5 “rests on the recognition that in our complex society, citizens in great
numbers frequently have interests in common that, while of enormous significance to the society as
a whole, do not involve the fortunes of a single individual to the extent necessary to encourage their
vindication by private recourse to the courts. Although there are offices and institutions within the
executive branch of the government whose function is to represent the general public in such
matters and to ensure proper enforcement (e.g., the Attorney General's office), those offices and
institutions are not always able adequately to carry the burden of enforcement, rendering private
action socially useful. The issues involved in such litigation are often extremely complex and their
presentation time-consuming and costly. The award of substantial attorney’s fees to public interest
litigants and their attorneys (whether private attorneys acting pro bono publico or members of
‘public interest” law firms) who are successful in such cases encourages the representation of
deserving interests and worthy causes.” (Save Fl Toro Assn. v. Days (1979) 98 Cal. App. 3d 544,
552 [159 Cal. Rptr. 5771; accord, Serrano v. Priest, supra, 20 Cal.3d at p. 44.)

Thus, an award of attorney fees under Code of Civil Procedure section 1021.5 has always served “as
a ‘bounty’ for pursuing public interest litigation, not a reward for litigants motivated by their own
interests who coincidentally serve the public.” (California Licensed Foresters Assn. v. State Bd. of
Forestry, supra, 30 Cal.App.4th at D. 570.)

With the purpose of the financial burden criterion properly understood, a fundamental anomaly arises
in applying that criterion in an action (like this one) brought by the Attorney General on behalf of
the People of the State of California. The Attorney General needs no encouragement to pursue
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litigation that is in the general interest of the state's population because, put simply, that is his or
her job. As we have noted, under section 12511 (with certain exceptions not applicable here), “[t]he
Attorney General has charge, as attorney, of all legal matters in which the State is interested ... .”
And as the court recognized in Save £/ Toro Assn. v. Days, supra, 98 Cal. App. 3d at page 552, the
Attorney General's office is one of the “offices and institutions within the executive branch of the
government whose function is to represent the general public in such matters and to ensure proper

" (Accord, Serrano v. Priest, supra, 20 Cal.3d at p. 44.) Rewarding the Attorney General

enforcement.”
with attorney fees for simply doing his or her job would essentially write the financial burden
criterion, as it has historically been understood, out of the statute—at least where the Attorney
General is concerned.

Significantly, the People do not dispute the historical understanding of the financial burden criterion,
nor do they claim to be “exempt from meeting all the requirements of eligibility for fees under
Section 1021.5 to make a successful claim.” Instead, they argue the financial burden criterion must
be applied differently to public entities than it has historically been applied to private entities. They
suggest that where a public entity is concerned, the financial burden criterion should involve an
analysis of whether “the quantifiable costs of conducting the lawsuit” are out of proportion to any
“pecuniary” interest the public entity has in the matter. Under this approach, “where the primary—or
only—goal of a public entity's suit is the enforcement or protection of a public policy interest, and .
the pecuniary return from the suit is little or nothing, the burden/benefit analysis should ordinarily
come out in favor of eligibility for an award of fees.”

The People contend this different approach is required because otherwise “the rationale employed by
the County and the trial court necessarily and always will preclude a public entity from recovering
attorney fees under Section 1021.5, contrary to the express language in the 1993 amendment.” We
simply cannot agree. There is nothing inherently inconsistent between the financial burden criterion
as it has been applied historically and an award of fees to a public entity, at least where that public
entity is something less than the state itself.

Two cases will illustrate our point. As we have explained, in County of Inyo v, City of Los Angeles.
supra, 78 Cal. App. 3d at page 82, this court addressed a motion for attorney fees by Inyo County in
an action against the City of Los Angeles. (Id. at pp. 84-85.) In denying the county a fee award
under the private attorney general doctrine, 2! this court explained that the statewide benefits the
county claimed it had achieved by its litigation were not “disproportionately important and valuable
in comparison to [the county’s] own.” (County of Invo, at p. 90.) The court went on to explain as
follows: ™A county is a political subdivision of the state which provides state and local governmental
services for its inhabitants. [Citation.] Inyo County went to court as champion of local environmental
values, which it sought to preserve for the benefit of its present and future inhabitants. This action
is not a 'public interest’ lawsuit in the sense that it is waged for values other than the [county's].
The litigation is self-serving. The victory won by the county in 1977 bulked large enough to warrant
the cost of winning it. The necessity for enforcement by Inyo County did not place on it ‘a burden
out of proportion to [its] individual stake in the matter.”” {Ibid.)

FOOTNOTES

21 The County of Inyo case, which obviously predated by many years the 1993 amendment to
Code of Civil Procedure section 1021.5 that first allowed public entities to seek attorney fees
under that statute, was decided under the common law private attorney general doctrine
recognized in Serrano v. Priest, supra, 20 Cal.3d at page 25 before Code of Civil Procedure
section 1021.5 was enacted.
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LN tNe secona case—City of Hawafian Gardens v. City of Long Beach (1998) 61 Cal.App.4th 1100 172
Cal. Rptr. 2d 134]—Hawaiian Gardens successfully sued to prevent Long Beach from closing a road
at the border between the two cities, which would have diverted traffic onto residential streets in
Hawaiian Gardens and increased the likelihood of accidents on a street bordering a park and an
elementary school. (Id. at pp. 1100, 1106.) On appeal from the trial court's denial of attorney fees
under Code of Civil Procedure section 1021.5, the appellate court affirmed, noting: “The record
establishes that Hawaiian Gardens and its citizens received a substantial benefit when the proposed
closure of Pioneer Boulevard was blocked. We agree with the trial court that while the judgment was
of regional benefit, there is no showing that the burden of the litigation transcended Hawaiian
Gardens' interest in the controversy. The case was tried primarily on the administrative record
compiled by Long Beach before the resolution was adopted. There was a brief hea ring before the
trial court.” (61 _Cal.App.4th at p. 1113.)

Although no fee award was made in either of these cases, the cases show that the traditional
financial burden criterion in Code of Civil Procedure section 1021.5 can easily be applied to public
entities that are political subdivisions of the state—that is, something less than the state as a whole,
In such a case, the pertinent question is whether the public entity deserves a reward for pursuing
litigation that was in the interest of a greater spectrum of the public than its own constituents.
Although neither Inyo County nor the City of Hawaiian Gardens received a fee award, it was at least
conceivable that they could have, if the cost of their litigation had transcended the benefits they
secured for themselves, transforming it into true “public interest” litigation.

Thus, applying the traditional financial burden criterion to public entity litigants will not always
preclude a fee award under Code of Civil Procedure section 1821.5, except when the public entity
litigant is the state itself, acting through the Attorney General. Such a case will always be self-
serving, in that the People will always be pursuing their own interests through their chief attorney,
whose very raison d'étre is to enforce the laws of the state and serve the public interests of the
state's population as a whole. As the trial court recognized here, even if “the public interest of the
state at large has been well-served by this litigation,” “serving the interests of the state at large is
the public responsibility of” the Attorney General. To reward the Attorney General with attorney fees
for pursuing litigation it is his or her duty to pursue would stand the private attorney general
doctrine on its head.

For the foregoing reasons, we conclude the People are not entitled to recover attorney fees in this
action under Code of Civil Procedure section 1021.5 and the trial court erred in concluding
otherwise.

DISPOSITION

The judgment is affirmed. The “Order Re Costs And Attorney Fees” is reversed to the extent it
awarded attorney fees to the People pursuant to Code of Civil Procedure section 1021.5, but is
otherwise affirmed. The parties will bear their own costs on appeal. (Cal. Rules of Court, rule

8.276(a)(4).)

Davis, Acting P. J., and Nicholson, J., concurred.

On April 11, 2007, the opinion was modified to read as printed above.
APPENDIX
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