BOARD OF SUPERVISORS  Agenda Number:
AGENDA LETTER

Clerk of the Board of Supervisors
105 E. Anapamu Street, Suite 407
Santa Barbara, CA 93101
(805) 568-2240

Department Name:  County Executive Office

Department No.: 012
For Agenda Of: 8/8/06
Placement: Administrative
Estimate Time:
Continued Item: NO
If Yes, date from:
Vote Required: Majority
TO: Board of Supervisors
FROM: Department Director:  Michael F. Brown, County Executive Officer
Contact Info: Jim Laponis, Deputy CEO, 568-3400
SUBJECT: Board of Supervisors' Response to the 2005-2006 Grand Jury Report on Legal Services in Santa
Barbara
County Counsel Concurrence: Auditor-Controller Concurrence:
As to form/legality: D] Yes [ INo []N/A Astoform:[ ] Yes [ INo [XIN/A

Recommended Action(s):

A. Adopt the County Counsel’s response as the Board of Supervisors’ response to the 2005-2006 Grand Jury
Report on “Legal Services in Santa Barbara”.

B. Authorize the Chair to execute the letter included in the attachment forwarding the responses to the Presiding
Judge.

Summary:

On May 16, 2006, the Civil Grand Jury released a report on “Legal Services in Santa Barbara”. The report
includes 11 findings and 15 recommendations regarding legal services provided to the County of Santa Barbara
and eight municipal governments as well as school and special districts in the county. On July 14, the County
Counsel’s Department responded to all findings and recommendations. The Board of Supervisors was also
requested to respond to all findings and recommendations. It is recommended that the Board adopt County
Counsel’s response as its response to the Grand Jury report.

Background:

Per California Penal Code Section 933 (b), the governing body of the agency, the Board of Supervisors, must
respond within 90 days after the issuance of the Grand Jury Report. Therefore, the Board of Directors’ response
must be finalized and transmitted to the Presiding Judge of the Courts no later than August 21, 2006.

Fiscal and Facilities Impacts:

There are no fiscal or facility impacts associated with the recommended response to the Grand Jury report.
Budgeted: [ ] Yes [X] No
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Fiscal Analysis:

Funding Sources Current FY Cost: Annualized Cost: Total Project Cost
General Fund
State
Federal
Fees
Other:
Total $ - $ - $
Narrative:

Staffing Impact(s):

Legal Positions: FTEs:
0 0

Special Instructions:

The response of the Board of Supervisors must be transmitted to the Presiding Judge of the Superior Court no
later than August 21, 2006. The Clerk of the Board is requested to return the signed letter to Brenda Castillo,
County Executive Office, for distribution to the Superior Court.

Attachments: (list all)

Letter of Transmittal
County Counsel’s Response

Authored by:
Zandra Cholmondeley, County Executive Office, 568-3261

cc: Ted Stern, Grand Jury Foreman, 2005-2006
Shane Stark, County Counsel
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COUNTY OF SANTA BARBARA

]
Stephen Shane 105 E. Anapamu St., Suite
Stark 201
County Counsel Santa Barbara, CA 93101
Telephone: (805)568-2950

FAX: (805) 568-2982

e-mail: sstark@co.santa-
barbara.ca.us

COUNTY COUNSEL
July 14, 2006

Honorable Rodney Melville

Presiding Judge, Santa Barbara Superior Court
312 East Cook St.

Santa Maria, CA 93454-5165

Re: Response to Report of the 2005-2006 Santa Barbara County Civil Grand Jury:
LEGAL SERVICES IN SANTA BARBARA

Dear Judge Melville:

The Santa Barbara County Counsel responds to the 2005-2006 Santa Barbara County Civil
Grand Jury report “Legal Services in Santa Barbara” as follows.

We thank the Grand Jury for its interest in legal services and agree that legal services to public
entities — particularly litigation -- are costly and should be monitored and carefully managed.
The findings and recommendations of the Grand Jury follow, with our response in italics.

FINDINGS

Finding 1

Legal services for municipalities and districts are a vital necessity that provides
advice, guidance, counsel and defense. Municipalities and districts fulfill their legal
service requirements by various methods suitable to each municipality or district’s
unique needs and circumstances. Budgeting procedures for legal services often
underestimate actual expenses, especially when the municipality or district is
involved in litigation. Often budgeting seems to be a mere guess or a deliberate
understatement of anticipated or known foreseeable costs.

Agree in part. County Counsel provides legal services to the Board of Supervisors and County
Departments, Boards and Commissions. In rare cases involving specialized projects and
litigation the County will use outside counsel, however, most matters are handled by County
Counsel staff. County Counsel estimates litigation costs in good faith, based on the nature of
the claim and the number of issues and witnesses. The cost of litigation, particularly where



outside counsel is used, or extraordinary discovery or experts are required, sometimes exceeds
estimates.

Finding 2

Legal services are very costly. Litigation is even more costly. Litigation is often an
open checkbook for the municipality or district, which has little or no ability to
control the costs’ thrust.

Agree in part, disagree in part. Legal services are costly, litigation more so. Discovery and
trial are often very expensive, particularly where outside counsel, experts, referees and studies
are required. Litigation costs can be planned, managed and contained to an extent. However,
the costs of litigation are driven in part by courts and opposing parties. Municipalities lack the
ability to control the course and scope of litigation, and thus its cost.

Finding 3

Although confidential information contained in legal bills could be deleted or
redacted, some municipalities and districts chose to submit bills with all information
about services provided by attorneys omitted making it difficult to determine what
services were provided to the government agency.

This does not apply to the county.

Finding 4
The requirements of informed consent appear to be informally satisfied.

Agree. The County Counsel, by statute and case law, may advise more than one county
department or public agency. We require outside counsel to obtain informed consent, and
recommend to the Board of Supervisors that the County grant informed consent when
appropriate.

Finding 5

Retainers are often short, simple, summary agreements containing little detail
defining the nature of the services, the purpose of the retainer or scope of services to
be provided in sufficient detail to assure adequate accountability.

Agree in part, disagree in part. The County Counsel uses short, simple agreements retaining
outside law firms for particular cases when there is an existing agreement with that law firm that
conforms to County standards. Per County policy, contracts for outside legal services must be
approved by the Board of Supervisors. The scope of services is clear in any case.

Finding 6

Retainers contain provisions that are unique to each municipality or district. Hours,
rates, travel time and travel costs, disbursements, office costs, staff costs, research
costs, professional liability insurance, costs and expenses on termination, ownership
of documents and renewals are some of the issues relative to retainers that must be
carefully negotiated.

Agree.



Finding 7
Budgets or caps are rarely used to control legal expenses.

Disagree in part. County contracts with outside counsel for specialized advisory services
usually contain caps. Caps on litigation cases generally don’t work because the course of
litigation is somewhat unpredictable and sometimes requires intense bursts on short notice. It is
not prudent to cut corners in the midst of litigation and impracticable to cease using trial
counsel in mid-trial. Costs are contained by periodic case review and review of billing.

Finding 8

Counsels are selected on the basis of various objective criteria such as qualifications,
competence, ability and expertise and on subjective criteria such as politics,
confidence and trust.

Agree. The County Counsel retains attorneys who have specialized knowledge and
demonstrated results. Confidence and trust in outside counsel is a critical factor. Politics plays
no part in hiring decisions.

Finding 9

Hiring is distinctly a function of the governing board and requests for proposals do
not seem to be generally used. The lowest cost should not necessarily be the sole
objective of legal services but routine repetitive work may justify a more cost
conscious manner of obtaining legal services.

Agree in part. The Board of Supervisors is responsible for hiring counsel to assist County
Counsel. Except for areas where outside firms have provided good service over time, County
Counsel practice is to solicit proposals from two or three firms before recommending that the
Board engage a law firm. Agree that cost is a greater factor in assigning or contracting for
routine repetitive work. County Counsel strives to reduce costs by having routine work done by
paralegals not lawyers where possible. CAVEAT there is very little about the type of work
practiced by public lawyers that is truly ““routine.”

Finding 10

Special services are required in connection with complex, difficult, time consuming
and specialized areas of the law. The cost of special counsel may add substantially
to the annual cost of legal services. Often the cost of outside counsel is not included
in the annual general fund budget.

Agree in part, disagree in part. Special counsel is sometimes needed for complex and difficult
matters. Quality legal specialists charge very high hourly rates. The County Counsel budget
and the litigation designation reflect funding for outside counsel.

Finding 11

The level of audit and review of legal service bills varies. Some municipalities or
districts closely review bills and services provided. Others rarely question the need,
cost or amount of such bills.

Agree.



RECOMMENDATIONS

Recommendation 1

Municipalities and districts should review and define the level of their legal service
needs and seek counsel at a level to satisfy those needs. The level of needed legal
services should be developed objectively with an understanding of the anticipated
actual costs and include a realistic amount in the annual budget.

Already implemented. The legal service needs of the County are reviewed through the budget
process. County Counsel staffing and anticipated revenue, and funding for outside counsel for
complex litigation and advisory matters, is provided in the budget. The County has implemented
several processes to improve the tracking of litigation and reduce litigation costs, including
“Top 25 case review and early mediation or settlement.

Recommendation 2

Municipalities and districts should review, audit and control the number of hours for
which services are claimed for billing purposes. Management personnel must be
given authority to review and audit claims for legal services in the same manner as
they review and audit other services provided to the municipality and district.

Already implemented. County litigation costs are subject to review by the Auditor as are other
county costs.

Recommendation 3

Municipalities and districts should review the basic fees structure and give
consideration to flat rate charges for routine or monthly services and define with
precision additional services and the methods of authorizing additional services.

Already implemented. County Counsel negotiates hourly charges or flat fees with clients other
than County general fund departments.

Recommendation 4
Municipalities and districts should use caps and budgets or other limitations to control
costs in litigation where the municipality or district is named as a party.

Already implemented, will implement additional measures. Contracts with outside counsel
usually contain a limit on total charges without Board of Supervisors’ authority. We are
developing additional ways to budget and control litigation costs, such as ““roundtable”
meetings to get early determination of settlement value.

Recommendation 5
Municipalities and districts should review the necessity for attendance by counsel at
advisory board meetings.

Already implemented. County Counsel has recently reviewed the commissions whose meetings
we attend on a regular basis. Generally, we attend meetings of agencies that make decisions
that affect people’s rights, and attend meetings of purely advisory agencies on request, to
provide training, or where controversial or complex matters are considered.



Recommendation 6

Municipalities and districts should consider billing practices, minimum charges,
minimum hours, carryover of unused monthly hours, multiple billing for in-office
conferences and the services to be included in monthly minimum fees.

Will be implemented. County Counsel does not agree to minimum charges or pay multiple
billing for in-office conferences. We agree that it is desirable to have a formal protocol on
billing practices.

Recommendation 7

Municipalities and districts should review disbursements such as electronic research,
postage, shipping, telephone, travel time and travel expenses, expert witness costs,
extraordinary discovery procedures, staff overtime costs, outdated charges such as
word processing charges, prior approval provisions related to extraordinary costs and
costs assumed by a municipality or district in the event of a dispute.

Already implemented, will implement additional measures. We presently review disbursements.
We will improve monitoring of extraordinary discovery costs through early budgeting and
roundtable meetings in major cases.

Recommendation 8
Municipalities and districts should require proof of an agreed level of professional
liability insurance.

Already implemented. County contracts require professional liability insurance for outside
counsel.

Recommendation 9

Municipalities and districts should require disclosure of the names of current clients
represented by the firm to be retained who may have potential conflicts with the
municipality or district. Municipalities and districts should give consideration to
limitations on its law firm’s representation of other clients whose interests could
foreseeably result in a conflict requiring disqualification of the municipality or
district’s law firm and provide a procedure to deal with the issue if it should arise.

Already implemented. County Counsel representation of independent special districts is
predicated on a waiver of conflicts between the district and the county.

Recommendation 10

Retainers should provide for payment within a period longer than 30 days without
penalty to permit full audit of services. In no event should the period within which
pay is required to be made be less than the normal meeting cycle plus processing time
of the governing board.

Will be implemented. We believe that in most cases bills can be paid within 30 days and still be
subject to adequate review. Generally, Risk Management and County Counsel strive to pay bills
as quickly as possible. In some cases it may take more than 30 days to adequately review
billings and meet with outside counsel, in part due to timing and distance. Commencing with the
next outside counsel contracts, we will ensure that sufficient time is allowed to permit adequate
billing review.



Recommendation 11
Municipalities and districts should require renewal retainers to be upon the complete
agreement rather than the change of a rate sheet.

Will not be implemented. County Counsel does not have retainers subject to renewal.

Recommendation 12
Municipalities and districts should use requests for proposals for retaining counsel to
handle routine, repetitive matters.

Will not be implemented. The standard functions of county counsel, advice to government
agencies, prosecutorial-type civil litigation, and defense of civil suits, are not routine and
repetitive. After evaluation, we determined that because of the high priority placed on reducing
workers compensation liability and the need to coordinate workers compensation with other
employment-related processes, it is more cost-effective to defend workers compensation cases,
the major county counsel function that might be considered “routine,” in-house. We are also
evaluating whether to continue handling bail bond forfeiture matters.

Recommendation 13

Where legal service costs exceed 1% of the budget of the municipality or district,
legal service costs should be monitored and evaluated to determine need and
appropriateness.

Does not apply to County.

Recommendation 14

In situations where informed consent is required, the rules related to informed consent
should be strictly enforced and the basis upon which informed consent is given
should be fully set forth in the minutes of the governing body.

Already implemented in part, will not be implemented further. In the few situations where
informed consent is required, appropriate procedures are followed and the basis for informed
consent is recorded in writing. It is not necessary to set forth the basis in the minutes of the
board of supervisors.

Recommendation 15
Bills and other records of charges made for legal services after deleting confidential
information should be deemed to be public records open to public disclosure.

Will not be implemented. Disclosure of the details of bills relating to pending litigation is
resisted because the cost and nature of expenditures can reveal strategy and logistics to
adversaries. If request is made, redaction of bills will be attempted on a case by case basis.
Bills and other financial records regarding closed litigation is public record.



August 8, 2006

The Honorable Judge Rodney Melville
Superior Court

312-M East Cook Street

Santa Maria CA 93455-5165

Santa Barbara County Civil Grand Jury
Attention: Foreman

1100 Anacapa Street

Santa Barbara, CA 93101

RE: Board of Supervisors’ Response to the 2005-2006 Grand Jury Report on “Legal
Services in Santa Barbara”

The 2005-06 Santa Barbara County Civil Grand Jury recently released its report entitled “Legal
Services in Santa Barbara.” The report requires that the County Counsel Department, as the
affected agency and the Santa Barbara County Board of Supervisors, as the governing body,
provide responses to the relevant findings and recommendations. The Board has adopted the
response from the County Counsel Department (attached) as its response to the Grand Jury
report.

The Board thanks the Grand Jury for its work on this report.

Sincerely,

Joni Gray,
Chair, Board of Supervisors



