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“SUBJECT: g Determmatlon of Whether Carcieri.v. Salazm or Hawaii v. Office of Hmuanmz
‘ Affairs limits’ ‘the authority of the Secretary to Acquite-Land in Trust for the Santa

Ynez Band” of Chumash Mlssmn Indians -
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0n May 17, 201 O the Interlor Board of Indlem Appea]s (]iBIA) d1rected the. Bureau, of. 111d1an
- Affairs (Bureau or BIA) to evaluate whethef- Caicieriv. Salgzar' or Hawaii:y, Office of
' 'Hm baiian. Aﬁans Dimmits the authonty of: the Secretary ofthe: Dep artment. of the Interior
(fSe ‘retary) t0-aCquire land 111 trust far the ‘Santa YnezBiand of Chuinash Mission Indians
(Chutnash Tribe or Tribe),* " In response:to the Beard’s. order, the Buréeau requested. that the
Appellants and the Chumash Tribe prov1de supplemenhl ev1dence and argumert analyzing

. whethel the Secretary may acqmre land ini trust for the Tribe m {ight-of these dec131ons

'The Bmeau Tequ ested that. the Sc]1c1tor s Office rev1ew the Submlssmns recelved by the
Department and render a. legal opinion on the. matter. For the reasohs-below, we congclude that
" neither. Carcieri . Salazm nor Hawaii v. Office.of Har variici Aﬁans limits the Secretary of'thé
Intérior’s authority to acquire land in trust for the Chumash Tribe. This conclusion is explained
more fully in the; following: diseussion, which is divided into three parts: (1) an analysis of the
3 apphcatlon of Carcieri y. Saldzar, (2) an-analysis of the relevance of Hawaii v. Qffice'df
o Hawanan Aﬁans and- (3) a rev1ew of the constitutional issues ralsed by Appellants '

P ”S:umm-mfy. 4

l Pursuant tothe 111terpretatxon of the Indian Reorganization Act’ (TRA) in Carciert, the: Secretary
i must determine whether an Indian tribe was “under federal JUTISdICUOH in 1934 the year the

l IRA Wwas- emcted before the Secretary can acqu1re land in trust. for that trlbe We conclude that
i , A o . ; ' !

P 5;5U 8,379 (2009).

b2 129 §..Gt. 1436:(2009).

{ 3 See Order Vacang Decision in Part and Remanding in ) Part (Remand Order) in Preservation of Los O//vas etal,
g Pnc:ﬁcReqrona/ Director, Burean of Indiain Affairs, Docket No. [BIA 03-050-1,

S Appellmls Preservation of Los Olivos and Preservation;of Santa Ynez, are challenging the January 14 20035
dECISlOH 1o accept a.6.9-acre parcel of land in Sanla Barbara Cgunty, California, in trust for the Clurmnash Tribe.
59517.S,C. §§.461-479.
¢ The Cm cierl decision addresses (he 'Secrelary’s auﬂlcnty 10 acqune land in trust for © ‘members of any- recognized

. Intign (ribe nov under [ﬂeder'ﬂ _]UI'lSdJCLlOIL See 25 U.S.C, §.479. The case does not address the Secretary’s
ablhority to acquire 1and in trust for groups (hat fall under other deﬁmnons of “Indian” in Section 19 of'the IRA.



3

the Chumash Tribe-was under federal jurisdiction in 1934 for Carcieri purgoses because the
! Tribe voted in an election held pursuant to Section. 18 of the IRA7 on December 18, 1934, While
—————this-conelbisiv ely-establishes-that-the-Chumash-Tribe-was-under-federal-jurisdi GHORAN-193 4o
! additional federal actions, including the United States’ ‘establishiment of the Santa Ynez
Reservation for the Tribe by at least 1906 and enumeration of the Tribe’s members on’the 1934
Indian-Cénsus prepared by the Department of the Interior (Department); further demonstrate that
| the Tribe was under federal jurisdiction in 1934. Thus, the Secretary is authorized to acquire
land in trust for the Tribe under the IRA.

i
| -
|
|
l
i

~ Appellants contend that the Havwaii-v. Office of Hawaiian Affairs decision prevents the Secretary
from acquiring land in trust for the Chumash Tribe. In Hmwaii, the Supreme Court never
- -considered-the TRA orthe Secretary’s authority to acquire land in trust for Indian tribes, Instead,
the Court held that.a joint Congressional resolution apologizing to native Hawaiians for the 1893
overthrow of the Kingdom of Hawaii did not restrict the State of Hawaii’s sovereign authority to
convey lanids held in a public trust that it acquired from the United States when it was admitted
to-the Umou in 1959. As a further point of distinction, state-owned lands were at issue in
- Heniaii;.unlike the present case where the Chumash Tribe, not the State of California, owns the
parcélin fee. Thus, the Hawaii decision does not in any way limit the Secretary’s authority to
‘acquiré land in trust for the Chumash Tribe, ' '

Appéllants also raise, for the first time on appeal, several generalized constitutional challenges to
the Secretary’s-authority to acquire land in trust for the Chumash Tribe. As discussed :in Part TIT
below, not oily are such arguments untimely, they do not limit the Secretary’s authorityto
dcquire land in trust pursuant to the IRA for any tribe, including the Chumash Tribe.

PartI: The Tribe was “Under Federal Jurisdiction” in 1934

The Carcieri decision addressed the Secretary’s authority to dcquire land in trust for “members
of ariy recognized Indian tribe now under [f]ederal jur_isdic‘r;ion.”8 The TRA does not define the
. phrase “under federal jurisdiction” As set forth below, the Department has developed an

| analytical framework for evaluating whether a tribe was “under federal jurisdiction” in 1934.°

| Based on the framework and the record before the Department, we conclude that the Tribe was

under federal jurisdiction in 1934,

A. The Department’s. Application of Carcieri v. Salazar

b In the Department’s record of decision (ROD) regarding the Cowlitz Tribe of Indians” fee fo
trust application (December 17, 2010), the Department concluded that the text of the IRA does
' ot define or otherwise establish the meaning of the phrase “under federal jurisdiction.” Nor

does the legislative history clarify the meaning of the phrase. Because the IRA does not

1

? See Indian Reorganization Act, sec. 18, 48 Siat. 984 (1934) (providing that the IRA “shall not apply to any
reservation wherein a majority of the adult Indians, voting at a, special eleciion duly called by the Secretary of the

' Interior, shall vote against its application”). :

®55510.5. at 387-88; 25 U.S.C. § 479.

! % Exariples of the Department’s application of this analytical framewaork are attached as Exlibit 1 (Cowlilz Record
of Decision (Dec. 17, 2010)) and Exhibit 2 (Tunica-Biloxi Tribe of Louisiana Decision Letter (Ang. 11, 2011)).
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unambiguobsly give meaning tothe phrase “under federal jurisdiction,” the Secretary must
interpretthat 1phlrase in-order to continiie to exercise the autherity deleégated-to him under Section

unique relanonshlp between the United States and Indian tribes, also guide the Secretary’s
interpretation of any ambiguities iii the TRA."' Under these canons, statutory silence or
ambiguity is notito be interpreted tothe detriment of Indians. Instead, statutes establishing
Indian rights and privileges are to bie construed liberally in favor of the Indians; and ambiguities

are to be resolved in their favor,'?

The discussion of “under federal jurisdiction” also must be understood against the backdrop of
basic prineiples of Indian law that define the Federal Government’s unique and evolving
relationship with Indian tribes. The Supreme Court has long held that “the Constitution‘grants
Congress broad geneml powers to législate in respect to Indian tribes, powers that [the Supreme
Court] con51steutly deseribed as “plenary and exclusive, 13 The Indian Commerce Clause also

authorizes Congréss to regulate commerce“with the Indian tribes,” U.S. Const,, art. 1,:§ 8, cl. 3,
- and the Treaty Clause grants the President the power to negotiate treaties with the consent of the

Senate.'U.S. Const., art. T, § 2, cl. 2 Pursuant to U.S. Const., art. VI, cl. 2, treaties aré the law
of the land.

The Court also has recognized that “[i]nsofar as [Indian affairs were tmditionally an aépect of

‘military and foreign policy], Congress’ legislative authority would rest in part, not upon

‘affirmative grants of the Constitution,” but upon the Constitution®s adoption.of pre-
constltutlonal powers. necessauly inherent in any Federal Government, namely powers that this
Court has described as ‘necessary concomitants of nationality. 14 T addition, “[iln the exercise
of the war and treaty powers, the United States overcaime the Indians-and took possession of their
lands, sometimes by force, leaving them . . . needing protection . Of necessity, the: United
States assumed the duty of furmshm% that protectlon and with it the authority to do all that was
required to perform that obligation.”"* In order to protect Indian lands from alienation’ and third
party claims, Corigress enacted a series of Indian Trade and Intercourse Acts (“Nonintercourse
Act”)'S that ultimately placed a general restramt on conveyances of land interests by Indian

tribes:

19The Secretary receives déference (o interprei statutes that are consigned to his administration. See Chevron v.
NRDC, 467 U.S. 837, 844 (1984); United Statesv. Mead Corp., 533 U.S. 218, 230-31 (2001); see also Skichnore .
Swift, 32310.8. 134, 139 (1944) (agencies nieril deference based on “specialized experience and broader
investigations and information” available to them). :

" Yanlton Sioux Tribe v. Kempthorne, 442 F, Supp. 2d 774, 783 (D.S.D. 2006).

12 Minnesota v. Mille Lacs Band ofC'hlppewa Indians, 526.U.8. 172,200 (1999); see also Cotity of Yafinia v.
Confeder: aled Tribies and Bands of the Yalkima Indian Nation, 502 U.8. 251, 269 (1992).

13 United States vi. Lara, 5417. S. 193, 200.(2004);, Hartfor d Fire Ins. Co. v. California; 509 U.S. 764, 813 (1993)
(If Congress PoSSesSes, legislative Junsd.lcnon. then the guestion is whethier and to what extent Congress has
exercised (hatimdoubted jurisdiction); Aoricn v. Mancari, 417 0.8 535, 551-52 (1974) (“The plenary power of
Congress lo deal with the special prablems of Indians is drawn both e\phcnlv and imiplicitly from the Constitution

itself.™).

" Lara, 541 U.S. at 201. ' :

S Mancari, 417 U.S. at 552 (citation omitted). :

'€ See Actof Tuly 22, 1790, Cl. 33, § 4, 1:Stat. 137; Act of March 1, 1793, Ch. 19, § 8,1 Stat. 329, Aclof May 19,

1796, CL.. 30, § 12, 1 Stat. 469; Act of Mar, 3, 1799, Ch. 46, § 12, 1 Stat 743 AcLofMaJ 30, 1802, Ch. 13, § 12,2
Stat. 139; Act of June 30, 1834 Ch. 161, § 17_ 4 Stat‘ 729, Tn applying the Nnnmtercomse Act to the original states
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No purchase, grant, lease.or other conveyance of lands, or of any

shall be of any validity in law or-equity, unless the:same be made
by:treaty or convention entered pursuant to the Constitution.””

Indee_d’,-lin Jokmson v. M'Intosh, the Supreme Court held that-while Iridian tribes were “riglitful

occupants of the soil, with a legal as well as just claim to retain possession:of it,” the United

States owred the lands in “fee.”'S ' Ag a result, title to Indian lands could only be extinguished by
the United States, Thus, “[n]ot-only does the Constitution expressly authorize Congress to

regulate commerce with the Indian tribes, but 1ong:contimiéd legislative and executive usage and
an Uribroken current of judicial decisions have attributed tothe United States-. . . the power and
the duty of exercising a fostering care and protection over.all dependerit Indian communities.””

- Onee Gongress has éstablishied a relationship with an Indian tribe, Congress alone has the right to

determine when its guardianship shall cease.””

After-weé considered the text of the IRA, its remedial purposes, legislative history, the .
Department's:éarly practices, and the Indian canons of construction in connection with the
Cowlitz Tribe of Indians’ fee to-trust application, the Department construed the phrase “under
federal'jurisdiction™ as entailing a two-part inquiry. The first part examines whether there is a
sufficient showing in the tribe’s history, at or before 1934, that it was under federal jurisdiction,
i.e., whether:the-United: States had, in 1934 or at some point in the tribe’s history prior-to 1934,
taken an action or series of actions — thiough a course of dealings or other relevarit acts for or-on
behalf of the tribe or in some instances tribal members = that-are sufficient.to establishi or that
generally reflect federal obligations, duties, responsibility for or authority over the tribe by the
Federal Goyernment, Some federal actions may in and of themselves demonstrate thata tribe
wis undér. federal. jurisdiction, or a variety of actions when viewed-in concert may achieve the
satne result.

~ Once having identified that the tribe was under federal jurisdiction at or before 1934, the second

part ascertains whether the tribe’s jurisdictional status rerhained intact in 1934.%' For some

the Supreme Court held “that federal law, treaties, and statutes protected Indian occupancy and that its termination
wis exclusively the'province-of federal law.” Oneida Indian Nation v. County of Oneidd, 414 U.S. 661,670 (1974).
This is the essence of the Act: that all land tranisactions involving Indian lands are “exclusively the province of
federal law.” The Noniztercourse Act applies to bothi voluntary and involuntary alienation, and rénders void.any
wransfer of protected land that is not in compliance with the Act or otherwise authorized by Congress. /d. at 669.

7. Act of June 30, 1834, § 14, 4 Stat; 729, now-codified at 25 U.S.C. § 177.

1% 91 U.5:(8 Wheat) 543 (1823). . ‘ : =

19 {nited States v. Sandoval; 231:U.S. at 43-46; see also United States v. Kagama, 118 U.S. 375, 384-385 (1886).
. Grand Traverse Band af Oltcwa and Chippéwa Indians'v. Office of ihe U.S. Attoriey for ilie Western Disirict of

- Mfichigan, 369 F.3d 960, 968 (6" Cir. 2004), citing Joint Tribal Council of the Passamaquoddy Tribe v. AMdorion,

28 F.24 370 (1% Cir. 1975); see also United Satesv. Nice, 241 U.5. 591, 598 (1916); Tigerv. I. Investment Co.,

22111.8, 286'(1911). .
21 Fot puiposés of submitting this supplemental information and analysis per the IBIA’s request regarding the

Chumash Trilie, it is not nécessary to posit in the abstract the universe of acton that might be relevant lo a
delermination of whietlier the Tribe was under federal jurisdiction in 1934, It should be noted, however, that the
Federal Government’s failure to lake any action towards or on behalf of a tribe during a particular time period does

4
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tribes, ev1dance of being under federal jurisdiction on or before 1934 will be unamblcuous F or
those tribes, there is no need to ploceed to the second step of the two—part mqu1ry

Thi‘s-:jinterpretatioll of the phirase “under federal jurisdiction,” 'mcludmg the two-part inguify, is
consistent withi the remedial purpose of the IRA ‘and with the Department’s post-enactment
practices in implementing the statute. We apply the same interpretation in this opinion. -

B. Application of the: Two-Part Inquiry to the Chumash T-ribe

Applying the.principles above and based on our review, we conclude that the IRA electlon held
by the:Secretary in 1934 unambiguously and conelusively establishes that the Tribe was under
federal jurisdietion in 1934 for Carcieri purposes. While nio additional evidence is necessary, the
United States’ establishment of the Santa Ynez Reservation for the Chumash Tribe by #t-least

1906- and the enumeration of 111embexs of the Chumash Tribe on Indian Census rolls further

support the determination that'the Tribe was under federal Juusdlctlon dt or before 1934 and the
Tribe tetained this jurisdictional status in 1934,

1. The Chumash Tribe voted to dccept the IRA in 1934

Section 18 the IRA provides that “[i]t shall be the duty of the Secretary of the Interior;iwithin
one year afier the, passage [of the TRA] to call . . . an election” regarding application of the IRA
to-each reservation.”” If “a majority of the adult lelans [on a reservation . . . vote against its
application,”-the JRA “shall not apply™ to the tr ibe.”” On December 18, 1934 the Chumash
Tribe of the Santa Ynez Reservation did not reject the IRA. 2 Twenty 1 members of the:Chumash
Tribe residing at the Reservation were eligible to vote,; and all twenty voted to accept the IRA. 2
In 1935, Commissioner of Indian Affairs John Collier wrate to the Chumash “Tribe to confirm the
results ofthe Secretarial election stating that “the Indians of the Santa Ynez jurisdiction have
accepted thie Indian Reorganization Act. »26 The Chumash Tribe’s vote in a Section 18 TRA
election, in it§elf, conclusively ‘establishes that the Tribe was under federal jurisdiction in 1934

Appellants contend that the Chumash Tribe did not have a reservation in 1934, and itslack ofa
tribal land base impacted. its jurisdictional status under the IRA. Not enly is thls contention
incorrect, it is irrelevant, First, the Tribe currently resides on the Santa Ynez Reservation, just as
it did in 1934 when it accepted the TRA in the election the Secretary held there on December 18,

nol necessarily reflect a termination of its relationship with the tribe since only Congress can tenminate such a
relationsliip. See Lara, 541 U.S. at 200. '

* Indian Reorganization Act, sec. 18, 48 Stat. 984 (1934).

3 Id.; see also Theodore H. Haas, Ten Years of Tribal Government Under the I.R.A. at 13-20 (1947) (Hms Report)
(anached -8 Exhibit 3).
* See ‘Haas Report al 15; List of Chumash Tribe némbers eligible 1o vote in the 1934 IRA election prepar ed by
Supenntendem John W, Dady (Nov. 24, 1934) (atiached as Exhibit 4); Results of IRA Election held on December
18, 1934 at'the Santa Ynez Reservalion (Dec. 19, 1934) (attached as Exhibit 5). The Haas Report states that the
election attlic Santa Ynez Reservation occurred on Decenber 15, 1934; after reviewing (he documents prepared by
Supenntendent Dady (Exhibits 4 and 5) and the Letter from Conmussmner Collier, infi-a note 26, we conclude thal
the date on the Haas List is incorréct, and the correct date is December 18, 1934.

¥ See List of Chumash Tribe meinbers eligible to vole at 1-2; Results of IRA Election at 1. :

% 1 efler from Commissioner John Collier to the Indians of the Santa Ynez Reservation (Jan. 22, 1933) (attached as

Exhibit 6).
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‘contlusion-comports with the stated purpose of the IRA to acquite “land for landless Indians.

1934, Moreover, a recent decision from the Interior Board of Indian Appeals found that &
Secretarial election pursuant to Section 18 of the IRA was dispositive evidence of a tribe being

Carcieri purposes.

Tn Shawario County v, Acting Midweést Regional Direcior, Bireau of Indian Affairs? the IBIA
determined that the Stockbridge-Munsee Community was under federal jurisdiction for Carcieri
purposes-even though the Tribe did not have a reservation or trust lands in 1934.%°
Notwithstanding that fact, the Secretary held an IRA election for the: Tribe on December 15,
1934.in which:it veted to accept the IRA.% Based on this Secretarial election, the IBIA
concluded that the Tribe was under fedéral jurisdiction for-Carcieri purposes:

- Under§ .18 of the IRA, 25 U.S.C. § 478, the terms of the IRA would not-apply to
a veservation if the adult Indians of a reservation voted to reject its application.”
"To permit. tribes to exercise this opticn, the Secretary was réquired to conduct

~ elections pursuant to § 478. The Secretary held such an election for the Tribe on

December 15, 1934, at whicli the majority of the Tribe’s voters voted not to reject
the provisions of the TRA. Regardless of whether the election for the Tribe, in the
absende of a reservation, had any immediate, practical effect, the Secretary’s act
of-calling and holding this election for the Tribe iriforms us that the Tribe was
deemed to be “under Federal jurisdiction” in 1934. That is the crux of our
inquiry, and we need look no further to resolve this issue.”

Thus, according to Shawano County, tribes that voted in an election held pursuant to Section 18
of the TRA were necessarily “under federal jurisdiction” in 1934 for Carcieri purposes. This |

: ) ; 131
Indeed, in 1937 afterthe Stockbridge-Munsee Community voted to accept the IRA, the
Department utilized its IRA authority to aequire land in trust for that Tribe.”

The IR A election Beld by the Secr_étaxy at the Santa Ynez Reservation on December 13, 1934 is
an unaimbiguous federal action that establishes, in and of itself, that the Chumash Tribe was
under federal jurisdiction in 1934 for Carcieri purposes. :

T 53 IBIA 62 (2011).

2 74 at 71-72.

74, at 64. See also Haas Report-at 20.
10 53TIBIA at 71-72.

T

2 1d. at 64-65,



2. Notwithstanding the 1934 Secretarial Eléction, other factors bolster 0251.17'
determination that the Chumash Tribe meets the two-part inguiry

i, Estéblishment of the Santa Ynez Resewaﬁon for the Chumash Tribe -

The Uhited States established the Santa Ynez Reservation as early as 1906, when ‘the Roman
Catholic Bishop of Monterey conveyed land to-the Secretary to be held in trust for the Chumash
Tribe.® The United States’ establishment of the Santa Ynez'Reservation by at least 1906 also
demonstrates that the Chumash Tribe was under federal jurisdiction before and including in 1934

for Carcieyi purposes.

Indeed; the United States’ effort to establish a reservation for the Chumash Tribe began prior to
1906. In 1891, Congress.passed the Act for the Relief ofthe Mission Indians in the State of
California:(“Relief Act™). * The Relief Act established a commission to “arrange a just and
satisfactory settlement of the Mission Indians residing in the State of California, upon
reservations which shall be secured to them as hereinafier provide,d.”35 The commission became:
known.as the Smiley Commission after Commissioner Albert K. Smiley. The Smiley-
Commission’s report discussed the Commission’s investigation of the Chumash Tribe:and its
recommiendation that “the special attorney for the Mission Indians be instructed totdke
immediate steps” to perfect the title to the land then oceupied by the Tribe.*® '

The Indian Agents responsible for the Chumash Tribe followed ﬂu‘ough with the Commission’s
directive, detailing their efforts to establish & reservation for the Tribe in a series of Annual
Reports. For exaimple, in the 1894 Report the agent rioted that “[s]teps haye-been taken by me to

-securé to these people a permanent and fixed home.” In the 1895 Report, the agent reported

that he had “hopes of locating the Indians comfortably upon the lands offered them by the owner
Of’ThG CO]]ege gl'anf,”38

Tn 1897, the Roman Catholic Bishop of Monterey filed suit against Department officials in the
Superior Court of Santa Barbara County seeking to determine the Tribe’s rights to the property
upon which the Tribe’s members had been residin g.* Immediately after a final judgrment was
issued in the litigation in 1906, the Bishop conveyed property to the United States to be held in
trust for the Chiimash Tribe,* '

¥ Deed from (he Roman Catholic Bishop of Monterey to the United States (Tune 18, 1906) (1906 Deed) (attached as
Exhibit 7).

3 96 Stal. 712 (1891) (altached as Exhibit 8).

3374, Congress later amended the Relief Act to authorize the Secretary 1o select trust patents from the public lands
for Mission Indians to help fulfill thie goal of establishing a'land base for them. See 34 Stat. 1015, 1023 (1907).

*8 Smiley Commission Report at 26-28 (dttached as Exhibit 9).

371894 Annual Report at 121 (stating that the Chumash Tribe wete living “on the college grant in Santa Barbara
County” while the agent worked 10 establish a permanent home for them) (attached as Exhibit 10).

38 1895 Annual Report at 132 (stating also that the Tribe was “very much in the same condition as last year, except
that they-arenot being disturbed in their property rights by the whites.”) (aliached as Exhibit 11).

% Solicitoi’s M-29739 Opinion at 2 (Oct. 14, 1940) (attached as Exchibit 12); 1901 Amnual Report at 196-97
(attached as Exhibit 13). .

40 1906 Deed at 4 (discussing the court judgment published on April 2, 1906).
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The Depeu“cment ook several step$ to secure a tr ibal laud base for the Chumash Tribe pnor to
1906 while this litigation was pending. As early as 1898, the Bishop conveyed property to

———Indian-Agent-Lucius Wright-sothattheland- -upen- whichthe-Fribes-members-resided-could-be-—-mm -

held in trust by the. United States for the benefit of the Tribe. U In the Annual Repoﬁ for that
year, Agent Wright reported:

The fact that many Indians are living on lands alleged to be granted:

by thie Government of Mexico to various missions and private:
parties renders the advancement of these particular Indians
impossible. On.account of the uncertainty of their possessions-and
the chaotic condltlon ofsuch land titles, strenuous efforts should
be made by the-proper authorities to forever settle the legal status
of‘the ocoupmts I shall, therefore, in the near future make
recommendations which I hape will meet with the approbation of
.the Departmeut The Santa Ynez Land question, I am pleased to
report, promises-a satlsfactory solution both to the Indians in
interest and the Dep"u‘tment

Inthe Annual Repert for 1901, Agent Wright detailed an agreement reached with the Bishop to
convey ‘certain lands to. the United States to be held in-trust for the Tribe; subject to the outcome
of the pending state court litigation.® When the litigation was resolved in 1906, the Bishop
executed a deed conveying the land upon which the Chumash Tribe resided to theUnited States,
which established the Santa Ynez Reservation for the Tribe.* The Bishop reserved an éasement
in the property as Well as a reversionary interest in the event the Tribe abandoned the

“ Reservation. entirely. ¥

' The Department later worlked to remove the reversionary rights from the conveyance m ordel to
“protect the interest of the [Chumash Tr ibe] and clear title to the lands” of the Resérvation.*® To
that end, the Department worked throughout the 1930s obtaining deeds from the Bishop’s
successors in interest.” By 1940, the Department obtained all of the deeds necessary to d15pose

of the reversionary interests held by third parties, 8

Throughiout this entire period, including in 1934, the Department consistently referred to the
Chumash Tribe’s property as'the “Santa Ynez Reservation” under the federal Juusdlctlon of the

. Deed from B1shop of Monterey to Lucius A. Wright, U.S. Indian Agent (July 30, 1898) (attached as Exhibit 14).
*2 1898 Annual Report at 134-35 (attached as Exhibit 15).

31901 Annual Report at 196-97.

#1906 Deed at 4. See also1906 Annual Report ai 205 (listing the Santa Ynez Reservation as under the federal
) Junsdlclmn of the Superintendent of the Mission Agency) (attached as Exhibit 16); Letter from Office of Indian
Affairs to. Superinténdent Will Stanley (April 1909) (confirming that the Santa Ynez Reservation was “Indian
Country” for the pirposes of enforcing laws prohibiting the introduction of alcohol on the Reservation) (attached as

Exhibit 17).

“> 1906 Deed at 4-5.
“ Slicitor’s M=29739 Opinion at 1-3 (discussing the Department’s dcqmmtmn of several deeds in trust for the

(r;humash Tribe to clear all remaining title issues involving the Reservation),
M.
 1d,



Mission Agency or other Department ofﬁclals This demonstrates that the United States
considered the Tribe and the reservation land upon which its members resided to be under

RS AW

Reservation for the Chumash Tribe further bolsters the conclusion that the Tribe was.“vnder
federal _]IJTISd]CTLlOll prior to and in 1934. :

federal-jurisdiction-at-least-as-early-as-1: 906-ifnot-earlier—The-establishment-of the-Satita-Yaez - - -

ii. Enumeration on the Indian Census Rolls

Although it isnot needed, the record also demonstrates that the Tribe’s members were included
on Indian Cénsus rolls, further supporting the conc]usmn that the Tribe and its members were

“under federal jurisdiction” in 1934.

The Department through its multiple Indian '1gencies across the Umted States, interacted with
tribes and their members, sometimes provided services to them, and in some.instances, recorded
their population numbers on the Department’s Indian Census rolls. Enumeration on the Indian
Census-rolls reflects the existence of a federal-tribal relationship and demonstrates that the
federal gover nment acknowledged responsibility for the tribes arid the Indians Jdentlﬁ ed therein.

In 1884, Congress first dlrec’ced the Dep’u‘tment to create an Indian Census in an Approprlahons
Act for the'Indian Departmient.”® Section 9 of the Act provided that each Indian agent “‘be
reqmred in his anpual report, to-subiit a:cénsus of the Indians at his agency or upon the
reservation under his charge. 31 Bromthe initiation of the Indian Census in.1884, through and

1nchldmg 1934 the Depal“cment maintained Indian Census rolls.

In:the Indian Census: included in the 1934 Annual Report the Chumash Tribe was hsted as being

'under the _]LlIlSdlCt]OI] of the Mission Agency in California. The Mission Agency enumerated

mnety enrolled members of the Chumash Tribe on the 1934 Indian Census; nineteen 1651dmg at
the agency and seventy-one residing elsewhere ? This enumeration further demonstrates that the

Tribe was under federal jurisdiction in 1934.%

¥ gg., 1902 AunuaJ Report at 175 (listing the Santa Ynez Reservatiof as under the jurisdiction of the MJSSIOD
Agency despite “[u]nsettled” issues involving the property) ('mached as Exhibit 18); 1905 Anmial Report ai 192
(discussing the establishment of the Reservation and the remaining “legal technicalities.to be dispased of* going
forward) (attached as Exhibit 19); 1906 :Annual Report-at 205 (listing the Santa Ynez Reservation as under.the
jurisdiction.of the Mission Agéncy); 1919 Anmual Report at 74 (enumerating 71 members of (he Chumash Tribe
under thie j\]IJSdIC[IOH of the Santa Rosa’ supermtendem) (attached as Exhibit 20); 1925 Anmual Report af 34
(énumnerating 77 members of the. Chumssh Tribe undet the _]lll'lSdJCtlon of the Mission Agency) (attached as Exhibit
21); 1930 Armiral Report at 38 (enuriterating 84 members of the Chuinash Tribe under the jurisdiction of the
Mission Agency) (attached as'Exhibit 22); 1934. Annual Report at 127 (enurnerating 90 members of the Churnash
Tribe tinder the _]IIIISdJC(JDIl of the Mission Agency) (atlached as Exhibit 23).

50 23 ‘Stat. 76,98 (Tuly 4, 1884).

' 1d.
"2 1934 Annual Report at 127 (enumerating nineteen (ribal members residing at the Santa Ynez Rescrvaonn on April

1, ]934) Wlhen the 1935 Indian Census was taken on January 1, 1935, the Mission Agency enumeraled twenty
members of the Tribe residing al the Santa Ynez Reservation, consistent with the number of votes cast-in the IRA
election held two weeks prior. See' 1935 Annual Repart at 161 (attached as Exhibit 24); Haas Report at 15.

53 Members of the Chumash Tribe were consistently enumerated on Indian Census rolls during this-period. See e.g
1931 Annual Report at 44 (eniumerating 87 tribal members under-the jurisdiction of the Mission Agency) (mtached
as Exhibil 25): 1932 Annual Report at 37 (enumerating 90 tribal members under the jurisdiction of the Mission
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C. Appellants’ Arguments Do Not Disturb the Conclusion that the Chumash Tiribe was

UnderFederal-Jurisdietionin 1934 == ==~

In July 2010, inresponse to the Remand Order from the IBIA, the Parties were asked tb provide
supplemental evidence and/er argument regarding Carcieri.and Havarif . Office of Hehwaiian

 Affairs. It response, Appellants and ‘the Churnash Tribe submitted. extensive comments and

documetts for the Bureau’s review.

In their submissions, Appellants take the position that Carcieri limits the Secretary’s mi;lthoﬁty to
acquire land in trust under-the IRA. “only for Indian Tribes that were-recognized by the federal
government and under federal jurisdiction in June 1934.” (App. Br. at 1; emphasis in.the

| origirial). In;support of their conclusion, Appellants make four assertions: (1) that the Tribe did

‘not have ateservation in 1934 and thus, a March 28, 2007 letter from the Department Stating that

the Cliumash Tribe’s Reservation was established in 1901 is not accurate, see App, Br at 2-6:

(2)thiat the Churnash. Tribe was not federally recognized until after the enactment of the IRA, see
id. at 6-9; (3) that the Chumash Tribe was under state jurisdiction, not-federal jurisdiction, in
1934; see id. at 9; and (4) that the Indian residents are not Chumash Indians, see id. at 10. None
of these arguments, disturb-the conclusion that the Chumash: Tribe was under federal jurisdiction -
in 1934,

1. A Tribe's Lack of a Reservation is Not Dispositive

First, contrary to Appellants® assertion that the Chumash Tribe did nof have a reservation until at
least 1941, the Tribe did have a reservation, the Santa Ynez Reservation, which was establislied
by at.least 1906, if not before, decades prior to 1934.%° Even if the Chumash Tribe did not have
a reservation.in 1934, that fact would not change the determination that the Tribe.was under
féderal jurisdiction in 1934. Residence on a reseryation is not a.prerequisite to being:under
federal jirisdictien or to benefiting from the TRA TIndeed, as discussed in Shawdno County, the
Stockbridge-Munsee Community did not havea tribal land base in 1934, but notwithstanding the

Tribe’s status, the Secretary héld an IR A election for the Tribe, and then used his IRA authority

td acquire land in trust for the Tribe.”” Thus, a tribe need not have a reservation to benefit from
the TR A; indeed, one of the purposes of the TRA was to provide “land for landless Indigms.”’8 Asg
such, Appellants’ argument, even if it was factually correct, does not change the deterriination
that the Tribe was under jurisdiction in 1934,

Agenéy) (attached as Exhibit 26); 1933 Arinual Report at 117 (enumerating 92 tribal members under the jurisdiction
of the Mission Agency) (attdched as Exhibit 27). L

* The record biefore the IBIA conlains several documents showing a series of transactions and communjczi tions
between 1897 and. 1906 during which the United States was-acquiring deeds and litipating the Chumash Tribe’s
property rights. Throughout this period and including 1901 and 1934, the Department consistently referred to the
fribal land base as the Santa Ynez Reservation-and considered the Tribe and its members fo be under federal
jurisdiction. The Departmient’s efforts (o obtain all necessary deeds to clear any competing claims to part of the

_ Reservation démonstrate that the Department considered the Clumash Tribe and its Reservation {o be underfederal

jm‘iédiqiion_ _

*5 See supra discussion in Part I(B)(2)().

38 Shawano County, 53 TBIA at 72-73,

37 Id. at 73.

8 Id. (citing South Dakota v. DOI, 487 F.3d 548, 552 (8th Cir. 2007)).
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2. Appe/lmﬂSMzsconsnwe Cargieri’s Discussion of * Undei Federal Jur 7Sd7c/70f7

Appellants. contend that the IRA is “only for Indian Tribes that were rccognlzed by the fede1 al
government” and under federal jurisdiction, in June 1934, (See App. Br. at 1 emphams in the
origitial). They contend:that the Chumash Tribe was not federally recogmzed in 1934-and is
therefore precluded from taking land into trust under the IRA. These assertions are not
supported by the text.of the IRA, the Carcieri-decision itself, or by the history of'the deahngs
between the'United States and'the'Chumash Tribe.

For present purposes, it is not necessary to reach the question of the precise meaning of
“recognized Indian tribe” as used in the IRA, nor need we ascertain whether the Chumash Tribe
was recognized by the Federal Government in the fcrmal sense in 1934, in order to determine
whether land may be acquired intrust for the Tribe.”” The Secretary has issued regulations
govemmg the:implementation of his authority to take land into trust.” Those regulations define
“tribe” ds “any Indian tribe; band, nation, pueblo, community, rancheria, coleny, or-other group
of Indlans . ‘which'is recognized by the-Secretary as eligible for-the special programs, and
SErvices from the Bureau of Tridian Affau 5! The Department, therefore, only takes Jand into
trust for federally recognized tribes:% If a fribe is federally recognized, by definition it satisfies
the TRA’s term “recognized Indian tribe” in both the cognitive and jurisdictional senses of that

¥ Thé term “recognized Indian iribe” has been used lustonca]ly in at least hwo distincl senses. First, “recognized
Indian‘iribe” has beenused in'whathas been termed the” ‘cognitive” or quasi-anthropological sense. Pursnant to this

_sense, “federal officials simply “lnew’ or * ‘realized’ that an Indian tribe existed, as one would ‘recognize.”™ W.

Quu:m Federal Ackniowledgiment of Aierican. Indian Tribes: The Historical Development of a Legal Concept, 34
Am/J, Legal Hist-331, 333 (1990). Sécend, the term has sometimes been used ina more formal or “jurisdictional”
sense to coimole. that a tribe is a- gcvenuncnlal entity eomprised of Indians and fhat the entity has-a unique
JelauOnslnp with the United States, 7d, See also Felix Cohen, Handbook of Federal Indian Law 268 (1942 ed.)
(“The term “tribe” is conunonly used in two senses, “an ethiological sense and a political sense,”). The political or
jurisdictional sense of the term “recognized Indian tribe” evolved into the modern notion of “federal recognition” o
“federal acknowledgment” in the 1970s. In 1978, tlie Departinent pronmlgated regnlations establishing proccdures
pursnant to which:tribal entities could demonstrate their status as Indian tribes. 25 C.F.R. pt. 83.

The members of the Senate Committee on Indian A{fairs debating the IRA appe'u’ed to use the term “recognized
Indifin:trite” inthe cognitive ar quasi-anthropological sense, For example, Senator O’Mahoiiey noted that the
Catawba: voiild saiisfy the terin “recognized Indian lnbe even though”[{Jhe Goverrunent has not found out that
they live yet; appatently.” To Grant Indians Living sinder Federal Tutelage the Freedom to Organize for Purposes
of Local. Self “Governinent and Economic Enterprise: Hearing on S. 2733 before the Senate Conmiitee on Indian
Affairs, 73rd Cong., 2d.Sess., a4t 266. See also id. al 80 (Senator Thomias). Based on this legislative hislory, the
Associate Solicitor concluded that “formal aclnowledgment in 1934 is [not] a prerequisite ta TRA land benefits.™
Memo: from Assaciate Solicitor, Indian Affairs to Assistant Secretary, Indian Affairs, Request for Reconsideration
of Detision Not to Take Land in Trus! for the Stillaguamish Tribe, at 7 (Oct. 1, 1980) (atiached as FExhibit 28).
€95 CFR. pt. 151, ;

8 25°C.F.R. §151.2.
% Tn 1994, Congrcss enacted.legislation requiring the Secret'uy 10 pnbhsh “a list of all Indian tribes which the

Secretary recogitizes to be eligible for the special programs and services provided by the United States to Indians
becatise of their status as Indidns,” Federally Recognized Indian Tribe List Act of 1994, Pub. L. Na. 103-454, 108
Stat, 4791 (25 U.8.C. § 479a-1). The Chumash Tribe appears on the most recent list of tribes, 75 Fed. Reg. 60810,
60812-(Ocl. 1,2010). Additionally, in 1994 Congress amended the IRA, codified at 25 U.S.C. § 476(f), to prohlbn
federal agencies from classifying, diminishing or enhancing the privileges and immunities available lo a recognized
1ribe relative 1o those privileges and inmmunities available to other Indian tribes.
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term. “That is because, whatever the precise meaning of the term ° recogmzed tribe,” the date of
federal recognition does not affect the Secretary’s authority under the IRA. In Section 19 of the
RA-the-word-“n ow’—mod1ﬁes-only*the—phrase—“underfede1 atjurisdictron™; -1tdoes-noi modﬂ‘y-—” e
the:phrase “recogmzed tribe.”® Ag a result, “[tJhe IRA imposes no'time limit upon
recogmtl@n” % the tribe need-only be “recognized” as of the time the Department acquijres the
land into trust, Wlnch clearly would be the case here; under any conception-of “recognltlon

Indeed,.in his concurring: opinion in Carcieri, Justice Stephen Breyer explained that the evidence
thdt establishies federal recognition can also establish federal jurisdiction as of 1934, depending
on when federal recognitiori was estabhshed and pomted out that the TRA * unposes no'timie limit
upon tecognition,” and that a tribe may- have been “under federa] jurisdiction” in 1934 ‘even
thotigh' the:Federal Government did not believe so at the tine,*° To illustrate his point; Justice
Breyer fioted that a list prepared.after the TRA’s enactment.concerning IRA elections could not
be the-final list of tribes under federal jurisdiction, primarily because it omitted tribes that-the
“Depaﬂment later recognized , . . on grounds that showed that it should have recognizéd them in
1934 evén: though it-did not.”® Thus Appellants’ argument that-the Tribe must show it was
federally recognized in. 1934 gets them nowliere, Moreover, the Chumash Tribe is, and has been,
consistently treated. by the Federal government as a federally recognized Indian tribe, and
therefore satisfies the IRA’s requirément that the Tribe be “recognized. »67

23 T/ﬁ_e. Chumash Tribe was Under Federal, not State, Jurisdiction in 1934

Appetlants’ argument that-the Chumash. Tribe was under state and local jurisdiction in 1934 —
and not federal jurisdiction — is no more than a restatement of their argument that the Chumash
Tribe had fo have a reservation in 1934 in order to be under federal jurisdiction. (App. Br. at 9)
Appellams do little more than observe that in 1934 the Chumash Tr ibe was not living on federal
land and, thus, was subject to the same laws as non-Indians. (Id.) As explamed above, ithe
Chumash Tribe resided on the Santa Ynez Reservation in 1934 and, even if they did not have a
reservation, the lack of a tribal land base in 1934 would not have precluded the Chumash Tribe
from being under federal Jurlsdlc’non ‘What matters; and what has been demonstrated above, is
that the’ Secretary held an election for the Chumash Tribe on December- 18, 1934 at such
Reservation, . Additionally, the United States established the Sdnta Ynez Reservation for the
Chumash Tnbe at least as early as 1906; and Indian agents enumerated the Chumash Tribe and

8 Carcieri, 555 U.S. at 398-99 (Breyer, J., concurring).

“Id

G5 ]—d

% Jd, a1 398.

¢ Moreover, as Appellan(s nole in tieir Opemng Brief at 2-3, the Departmcnt S position vwas and continues to be
that the-Chumash Tribe has hiad a political relationship with Ule ‘Federal Govérnment since at least 1891 See Letter
fram Assistant Secretary Artman to Mr. James E. Marino (Apr. 30, 2007). Moreover, Appellanis’ argumenis
regarding the Federal governument’s continued interactions prior to andin 1934, with the individnals residing on the
Sania Ynez reservation support the coriclusion thiat notwithstanding Appellants’ characterizations of al]eged tribal
herilage or commumnity, the Federal government deall wilh the residents of the Santa Ynez reservation orj a political
basis as one (rbal group. See App. Br.al 2-3 & App. Reply Br. at 5-7. And, in any event, sitice at leagti1979 when
the Departmerit first began formally publishing an annual list of federally-recognized tribes, the Chumash Tribe has
been included on (hatlist. See Indian Tribal Entities that Have a Government-(o-Government Rc]aﬂonshlp with the
United States, 44 Fed. Reg. 7235, 7236 (Feb. 6, 1979).

S Shawidno County, 53 IBIA at 72-73.
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its members on the Indian Census 10115 Appellants’ argument therefore fails because the record
demonstrates that the Tribe was in fact under federal Jurlsdlctlon in 1934, consistent Wlﬂl

\_,uf ciert:
4, Legal Status of the Chumash Tribe

Appellants raise two addmonal concerns about the legal status of the Chumash Tnbe First, they
argue;that the Chumash Tribe is not descended from “the Chumash linguistic group that
inhabited:the Santa-Ynez Valley before first contact.” (App. Br. at 10) Appellants’ second
argiment is that the current members of'the Chumash Tribe are not related to the five fam]hes

that resided on the land that became the Tribe’s Reservation. (Id.)

The issue of ancient contact and historic descendengy are not relevant to the Carcieri analysis,

- The question posed by the Carcieri decision is whether a particular tribe was under federal

jurisdiction in- 1934, We have concluded that the Chumash Tribe was under federal jutisdiction
in 1934, :As to the issue of* modern relatedness, the Indian Census rolls lllustrate that several

- trlbal members lived on-tlie Santa Ynez Reservation and some tribal members lived in ‘other

locatlons Regard]ess of lacation, however, all Chumash tribal members were considéred under

 the federal jUI”lSdlCtIDn of the Mission Agency The continuing relationship between the United
States.and the T_nbe has never been in dispute.

Again, eontrary to. Appellants’ arguments, the record demonstrates that the Chumash Tribe has
long been under the jurisdiction of the United States before, .during and after the IRA was
enacted in 1934, consistent with the Supreme Court’s decision in C'm cieri.”

PartI[ _ The Secretary’s Authority to Acquire Land into Trust For Indian Tribes is
0 U notlimited by Hawaii v. Office of Howaiian Affairs

Appellants allege that the:Supreme Court’s decision in Hawaii v. Office of Hawaiian Ajffairs
limits the authofity of the Secretary to acquire land in trust for tribes, even though Hawaii does
not address this duthority whatsoever.” The narrow issue before the Court in Hawaii was
whether a Congressional resolution passed on the anniversary of the overthrow of the Hawaiian
‘monarchy in 1893 affected the State of Hawaii’s sovereign authority to convey lands held in a

jpubhc trust to-private owners free from the encumbrance of potential claims to such Iands

broucht by native Hawaiians.

69
Id. at 7172 v
7 Appellants also assert that in 1934 the Chumash Tribe did not meel the definition of (ribe from Montoya v, United

States, 180U, 5. 261 (190 1). (App. Reply Br. at 5-6,) This crealive argument 1g1101es the conhollmg definition of
“tribe” iri Section.19 of the IRA. 25 U.S.C. §479. Section 19 defines “tribe™ as * ‘any Indian tribe, orgamzed band,
pueblo, or the Indians residing on one reservation.” Jd. Appellanis assert the Chumash Tribe needed (o have been
“nnited-in a community” and “organized politically under one leadership or governiment. * (App. Reply Br. at 6)
Wiiether ornot the Chumiash Tribe meets such criteria, the operative definitions are found-in Section 19: The term
“Indian” means “all persons of Indian descent who are members of any recognized tribe”; and the term “tribe” refers
to “any ] Indidn-ribe, organized band, pueblo” or the “Indians residing on one reservation.” * Jd. The fact that the
Departnient organized an IRA election for thie Chumash Tribe in 1934 demonstrates that the Department recognized
the Chumash‘Tribe as a tribe under the IRA.
1129°8. Ct. 1436 (2009).
7 Id. at 1439,



When the State of Hawaii was admitted to the Union ifi 1959, the United Sté_t’és’conveyed certain

| landeitheld-tothe-new-State-government-that-wasrequired-to-hold-such-lands-in-a=puble-trust—---- .- -

for the benefit of Hawaiian citizens.” Proceeds froin the sale oruse of such lands were to be
. used to “promote various public purposes, including:supporting publie education, bettering
conditions of native Hawaiians, developing home ownership, making public improvements, and
. providing landsfor public use.””™* The Office of Hawaiian Affairs (OHA) “was established to
' receive-and manage funds from the use or sale of the ceded lands for the benefit of native
Hawaiiazs,”” '

n 1993, Congress passed the “Joint Resolution to Acknowledge the 100th Anniversary of the
January 17; 1893 Overthrow of the Kingdom of Hawaii” (Apology Resolution), that, among
other things, apologized to native Hawaiians. for the overthrow and expressed Congress’s
“commitment to acknowledge the ramifications of the overthrow.™® The Apology Resolution
also acknowledged that “the indigenous Hawailan people-never directly rélinquished ﬂ;]eir
claims” 4gainst the United States and provided that “[n]othing in this [Apology Resolution] is
intended to serve as a settlement of claims against the United States.”’" .

';
l
1
i

of land en Maui from the-public trust to a private landowner for development purposes.”® OHA
asked the State:not to convey the parcel unless the conveyance included a disclaimer “preserving
any native Hawaiian claims to ownership of lands. transferred from the public trust for
| redevelaprnent.””” When the State refused on the basis that such disclaimer would clond the title
; to the parcel, OHA filed suit to enjoin the conveyance.go ‘ :

| |
! Following the passage of the Apology Resolutior, the State of Hawaii sought to, convey a parcel
|

{ QHA_aﬁgued;tliat the Apology. Resolution required. the State to convey lands subject to the

. disclaimisr-because the statute acknowledged that native Hawaiians never directly relinquished

i their claims against the United States and because the Apology Resolution did not seftle claims

| native Hawsaiians may have against the United States.® The Supreme Court rejected this

| argument because the provisions of the Apolegy Resolution, wherein the United States

ii ' apologized to nativé Hawaiians and acknowledged that they never directly relinquished their

- claims against the United States, did not create substantive rights enforceable against the State.”
Additionally; the Court would not reach a conclusion adversely affecting the State’s sovereignty

i orcloud thetitle to State lands without a clearer expression of Congressional intent to do so. ?

L T4, at 1440,
Y]

o P Id at 1441.

I A

i 77fd.

ALY /-

S A

LS00 at 1441442,
B Jd at 1443,
82 74 at 1443444,
% Jd, at 1444445,



- Whether the State of Hawaii niay convey public larids in light of the Apoldgy Resolution is
~ irrelgvant o the issue before thie IBIA, which is the authority of the Secretary of the Department

LeA N3 SAN)

efthe-Tnteror to-acquire-land-in-thistfor-tribes-pursuant-to-the- IR:A—--Appellants—- attempt Q-

apply the Hawaii tuling to an Indian fee-to-trust decision in California is vexing and their

argument comipletely misunderstands the Court’s narrow decision in. Henwaii. - That case stands

lonly forthe proposition that the Apology Resolution did not affect the State. of Hawaii’s
sovereign aythority to convey Hawaiian pubhc lands. Nowhere did the Court.ever. discuss the

issue of whether-the United States may acquire land in trust for Indian tribes under the TRA

More importantly, the present case is factually distinguishable from Henvaii. Here, the-Chumash
Tribe-is 1ot atterpting to acquire an interest in lands for which Californid holds title. There is

no. atternpt o retloactlvely cloud the title of land the State of California acquired from the United
States upon admission into-the Union. The Chumash Tribe already owns the land at issue in fee

~and now:seeks to transfer those lands into trust pursuant to, and consistent with, the TRA,

Appe]lants arguments therefore are unfounded.

Part:]]ié "- Appellants® Constitutional Claims Are Untimely

In thelr August 19, 2010 Leatterto Acting Regional Director Dale Risling, Appellants raised for-

the first-time several generalized constitutional challenges to the Secretary’s authority to acquire
land in trust-for the Chumash Tribe. (App. Br. at 11-18.) Those challenges question the
constltutlonﬂhty ofthe TRA in light of the effect the operation of the statute has on state and local
taxation autiority, changes to the title to the land, and how the IRA implicates the Indian
Comimerce Clause, the Enclave Clause, as well as the Tenth and Fourteenth Amendments to the.
United States Constitution. (/) Appellants conclude that to the extent the TRA: results in “trust -
parcels bemg :removed from all state and local jurisdiction,” it is- unconstmmonal (Id. at 18.)

Eveil assummg Appe]lan’cs have standing to bring these claims, Wthh we do not address here,
the IBIA lacks authority to adjudicate constitutional challenges.” Determining whether the IRA

is constitutional is outside the scope of the IBIA’s purview and is irrelevant to the IBIA’S May

17, 2010.0rder requestmg the Parties to evaluate the fee-to-trust acquisition in light of the

- Carcieri and Hawaii opinions.

8 Since the TRA dags not apply 1o nalive Hawailans, any argument that the Supreme Cowrt’s decisioh in Henwaii

- might impact the Secretary’s-authority under the IRA is even more attenusted. See Kahmvaiolaa v. Norton, 386

F.3d 1271, 1280-(2004), cert. denied 1255 5. Ct. 2902 (7001) (“[Bly its terms, the Indian Reorgam:l_anon Act [25

U.s.C §473] did not include any nalive Hawaiian group.”).
83 See State of South Dakota and County of Charles Mix v. Acting Great Plains Regm;m/ Director, 49 IBIA ]79 141

(2009); see also, Estale of Guadalupe Almanza Conger, 11 IBIA 244 (1992); Estate of Ivan Gillette, SR. & Lizzie
Gillette/Yellow, el al., 22 TBIA 133 (1992) Reindeer Herders Ass'n v. Juneau Area Director, BId, 23 ]BIA 28

(1992); Ameirada Hess Corp., 128 IBLA 94 (1993).

%6 Byen if they were relevant, Appellanis” constitutional challenges are without merit. Several Supleme Court and

federal court caseés have dealt with and squarely rejected a variety of claims on the constitutionality of the
Secretary’s authority o acquire land in trust for tribes under the IRA. \See, e.g., Surplus Trading Co. v. Cook, 281
U.8. 647, 651 (1930) (finding thit Indian reservations are not federal enclaves under (he Enclave Clausc) Ohio ex.
rel. Bryaniv. Akion Metropolitan Park Dist., 281 U.S. 74, 74-80 (1930) (rejecting claim. that federal action violaled
the state’s right to a republican form of govcrument under the Guardnlee Clause on ihe basis that it is a non-
justiciable political question); County of Charles Adix v. DOI, 799 F. Supp. 2d 1027, 1037 (D.5.D. 2011) (rejecling
claims thal tribal trizst acquisition violated the Guarantee Clause, the Indian Commerce Clause, and the Tomlecnth
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Conclusion

Based on the analysis above, we conclude that neither the Carcieri nor the Hawaii decisions
prohibiis the-Secretary from exercising his autharity to acquire land in trust for the Chumash
Tribe, ‘Consistent with the Supreme Court’s decision in Carcieri, the Chumash Tribe #as under
federal jurisdiction in 1934, as evidenced by the IRA election held by the _Secret-,arj/ on{December
18, 1934, Moreover, the. United States established the Santa Ynez Reservation for the Chumash

‘ Tr’ibe:.by: z‘it_.vlca'st.'l'QOG-aﬂd included the Tribe’s members o1l the Indian Census rolls in :’193 4, all
. of which further balsters thie conclusion:that the Chumash Tribe was under federal jurisdiction in

11934, TFor these reasons, the Secretary has authority under the IRA to acquire land.in trust for the

Chumash Tribe.

If you haveany questions concerning this memorandum, please do not hesitate to contact me.

Amend.mant);_C‘itj/ beasglli//e v, Noriton, é19 F. Supp. 2d 130, 153-34 (D.D.C. 2002} (rejecting plaimtﬂ"s Tenth
Amnernidiment clhallehge to the TRA).
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