CITY of CARPIN TERIA, CALIFORNIA

February 6, 2018

Santa Barbara County Board of Supervisors

Attention: Clerk of the Board

105 East Anapamu Street

Santa Barbara, CA 93101-2058

Via email to: sbcob@co.santa-barbara.ca.us and cannabisinfo@countyofsb.org

Re: Public Comment - February 6, 2018 Meeting
Additional comments on the Cannabis Land Use Ordinance and Licensing
Program and Final Program Environmental Impact Report

Dear Chair Williams and Members of the Board:

The City of Carpinteria (“City”) submits this letter regarding the proposed findings and
statement of overriding considerations under the California Environmental Quality Act
("CEQA") for Santa Barbara County’s (“County”) proposed Cannabis Land Use
Ordinance and Licensing Program (“Cannabis Regulations”)." This letter also discusses
additional flaws in the environmental review of the Cannabis Regulations. This letter
supplements the City’s previous letters commenting on the Cannabis Regulations and
associated Program Environmental Impact Report (“PEIR”) and incorporates those
comments by reference.? The City acknowledges that, as of the release of amended
materials on February 1, 2018, staff is now proposing that your Board find the proposed
Coastal Zoning Ordinance (“CZ0”) amendments that are part of the Cannabis
Regulations exempt from CEQA, under the assertion that these are instead subject to
the Coastal Commission’s certified regulatory program pursuant to CEQA Guidelines
15265. Given this change, the City would like to clarify that its comments on the PEIR
contained herein and in all previous comment letters pertain to all of the proposed
Cannabis Regulations, including all proposed inland and coastal zoning regulations and
all other components of the project description.

In a supplement to its January 29" comment letter, submitted on February 2", the City
requested specific amendments to the proposed Cannabis Regulations to implement
the mitigation recommended in the January 29" letter. These textual changes together
with the establishment of a mechanism for sharing funds with the City adequate fo
mitigate impacts to housing and police services (the City realizes that this mechanism
cannot be established at the February 6™ hearing) would satisfactorily mitigate impacts
within the Carpinteria Valley and City. If the Board is not willing, at its February 6"

' The adoption of the Cannabis Regulations is sometimes referred to herein as the “Project.”
2 All of the City’'s previous comment letters are included in the Board’s agenda materials for the February

6" hearing.
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hearing, to adopt the amendments proposed by the City, the City again requests that
the Board continue consideration of this item to a later hearing. Adoption of the
Cannabis Regulations and PEIR in their current form would violate CEQA due to: (1) the
flaws in the environmental review discussed herein and in the City’s previous comment
letters, and (2) the inability to make the necessary findings and statement of overriding
considerations to certify the PEIR and approve the Cannabis Regulations.

l THE FINDINGS FOR APPROVAL IMPROPERLY REJECT FEASIBLE
MITIGATION MEASURES AND PROJECT ALTERNATIVES THAT WOULD
REDUCE IMPACTS WITHOUT AN ADEQUATE BASIS

CEQA requires that the findings rejecting proposed alternatives and mitigation
measures be supported b3y findings stating the specific reasons for rejecting the
alternatives or measures.” When an agency rejects alternatives or mitigation measures
for a significant impact, CEQA requires that the agency make specific findings that the
rejected alternatives or measures are infeasible due to specific economic, legal, social,
technological, or other considerations.* A statement of overriding considerations may be
set aside if the agency has failed to consider feasible mitigation or improperly
determined mitigation to be infeasible.’

In previous comment letters the City identified a variety of potential feasible mitigation
measures, most of which were included in the Final PEIR as part of the City's
comments. All of the City’s suggested mitigation measures have been rejected. In most
cases, no reason for rejecting them was provided in the Final PEIR and no reason is
provided in the agenda materials for the Board hearing on February 6™. Instead of
providing a rationale for rejecting the measures proposed by the City, the findings with
respect to Class | impacts simply discuss the mitigation measures included in the PEIR
and then state that “[n]Jo other feasible mitigation measures are known that will further
reduce these impacts.” This is incorrect because the City has proposed a number of
specific feasible mitigation measures that were rejected without any apparent
consideration or basis.

In its alternatives analysis, the PEIR concludes that Alternatives 1, 2, and 3 would not
achieve the first project objective to “[d]evelop a robust and economically viable legal
cannabis industry to ensure production and availability of high quality cannabis products
to help meet local demands, and as a public benefit, improve the County’s tax base.”
However, the PEIR provides no factual evidence to support this conclusion. The basis
for determining what is or is not a “robust and economically viable” cannabis industry,

314 CCR § 15091(c).

* Public Resources Code § 21081(a)(3); 14 CCR § 15091(a)(3).)

% See City of San Diego v Board of Trustees of Cal. State Univ. (2015) 61 C4th 945, 955 (statement of
overriding considerations and infeasibility finding vacated when both depended on erroneous assumption
that agency may contribute funds for off-site mitigation only through earmarked appropriations). (Kostka &
Zischke, Practice Under the California Environmental Quality Act, 17.34, citing 14 CCR § 15043(b).)

® Board letter, February 6, 2018, Amended Attachment 1 (Findings for Approval and Statement of
Qverriding Considerations), Section 1.2.5.
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as stated in the objective, is that it helps meet local demand and improves the County’s
tax base. First, the PEIR does not provide information on the extent of local demand
such that it is feasible to determine whether or not that demand could be met under any
of the alternatives. Second, assuming voters approve a local tax on cannabis activities,
the County’s tax base will be improved with even a small number of cannabis activities
licensed. This would be feasible under all of the alternatives except the “no project”
alternative. The PEIR lacks substantial evidence to support the conclusion that
Alternatives 1, 2, and 3 would not result in a robust and economically viable legal
cannabis industry. Given that this conclusion is a primary reason for rejecting the
alternatives, the PEIR inappropriately dismissed these alternatives.

“[Aln adequate EIR must respond to specific suggestions for mitigating a sgmﬁcant
environmental lmpact unless the suggested mitigation is famally infeasible.” The
response should “evince good faith and a reasoned analysis.”® The findings for approval
and the PEIR are inadequate because they fail to consider and provide specific reasons
for rejecting feasible mitigation measures proposed by the City and do not substantiate
the reasons for rejecting the alternatives presented in the PEIR.®

L THE STATEMENT OF OVERRIDING CONSIDERATIONS VIOLATES CEQA
BECAUSE IT DOES NOT PROVIDE SUBSTANTIAL EVIDENCE THAT THERE
IS NO FEASIBLE WAY TO AVOID OR LESSEN SIGNIFICANT IMPACTS OF
THE REGULATIONS OR THAT THE SPECIFIC BENEFITS OF THE
REGULATIONS OUTWEIGH THE NUMEROUS UNAVOIDABLE SIGNIFICANT
IMPACTS

When an agency seeks to approve a project despite the significant impacts the project
would have on the environment, CEQA requires the agency to adopt a statement of
overriding considerations.' A statement of overriding considerations must include
specific findings, supported by substantial evidence, that: (1) there is no feasible way to
lessen or avoid the significant effect on the environment; and (2) specific expected
benefits from the project "outweigh the unavoidable adverse environmental effects.
Further, an agency must make a "fully informed and publicly disclosed" decision that
"[s]pecifically identified expected benefits from the project outweigh the policy of
reducing or avoiding significant environmental impacts of the project."'? A statement of
overriding cons:deratlons must be supported by substantial evidence in the record of the
agency's proceedings. '

ni1

’ Los Angeles Unified School Dist. v. City of Los Angeles (1997) 58 Cal. App.4th 1019, 1029.

8 1d.
? San Joaquin Raptor/Wildlife Rescue Ctr. v. County of Stanislaus (1994) 27 Cal.App.4th 713, 737; see
Sierra Club v. City of Orange (2008) 163 Cal.App.4th 523, 545, 547 (upholding EIR that explamed why
three alternatives were eliminated from detailed consideration in EIR).

% Public Resources Code § 21081.

14 CCR §§ 15043, 15093(b).
12 Kostka & Zischke, Practice Under the California Environmental Quality Act, 17.33, citing 14 CCR §
15043(b).
¥ 14 CCR § 15093(b).
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As explained in this letter, in the City's previous comment letters, and in letters by other
commenters, the PEIR has not adopted every feasible measure to avoid or lessen the
project’s significant effects. The proposed statement of overriding considerations does
not comply with CEQA because it does not provide an adequate basis for overriding the
thirteen Class | impacts identified in the PEIR.

The statement of overriding considerations is also unsupported by substantial evidence
and fails to show a rational connection between the evidence presented in the PEIR and
the conclusions reached in the statement of overriding considerations and findings. The
statement of overriding considerations claims that any one of nine statements "would
have been sufficient to outweigh adverse impacts." Yet the EIR lacks substantial
evidence that the expected benefits from approval of the Cannabis Regulations would
outweigh the unavoidable adverse environmental effects.

Several reasons identified in the statement of overriding considerations for overriding
the Project’s significant adverse environmental effects focus on narrow aspects of the
Project. These aspects of the Project could be achieved with mitigation to reduce
significant environmental impacts and/or by adopting one of the alternatives evaluated
in the PEIR.

Specifically, Statement C states that “{tlhe [Plroject . . . expands the production and
availability of medical cannabis, which is known to help patients . . . .” The PEIR
provides no evidence to support that only the Cannabis Regulations as proposed could
achieve this benefit. None of the mitigation measures proposed by the City would
prevent the cultivation and production of cannabis products within the County or restrict
the availability of cannabis for medicinal use.

Similarly, Statement H states that “[t]he [P]roject . . . provides opportunities for local
testing labs that protect the public by ensuring that local cannabis supplies meet product
safety standards established by the State of California.” There is no evidence to support
the necessity of local testing labs to ensure product safety. In fact, as Statement H
states, product safety standards are established and enforced by the State of California
and would be required regardless of whether local testing labs exist. Furthermore, there
is no evidence that testing labs could not be allowed and compliance achieved with
implementation of mitigation to further reduce or avoid significant environmental effects.
None of the City's proposed mitigation measures limit or restrict testing labs. Therefore,
this is not a unique benefit of the Project and not a reason to override its many
significant environmental impacts.

Statement A states that “[t]he [P]roject . . . provides a robust and economically viable
legal cannabis industry to ensure production and availability of high quality cannabis
products to help meet local demands, and, as a public benefit, improves the County's
tax base.” However, as stated above in section | of this letter, the PEIR and proposed
findings for approval do not substantiate the conclusion that Alternatives 1, 2 and 3 do

4
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not achieve this project objective. Therefore, this statement is also not supported by
substantial evidence that there is no way to feasibly avoid or lessen significant effects
on the environment.

Several reasons stated in the statement of overriding considerations refer to land use
requirements of the Project that will minimize environmental impacts, protect natural
resources, and strengthen and increase code enforcement actions against illegal or -
noncompliant cannabis uses. These are not Project benefits, they are requirements of
CEQA, County policy, and good planning and law enforcement practice. Further,
contrary to these assertions, the PEIR analysis demonstrates the Project will actually
cause new significant environmental impacts or increased impacts in these exact areas,
which the statement of overriding considerations claims the Project is protecting. The
County is improperly characterizing its efforts to reduce impacts caused by the Project,
as required by CEQA, as benefits of the Project.

Statement D states that “[t]he [P]roject . . . allows for orderly development and oversight
of commercial cannabis activities by applying development standards that require
appropriate siting, setbacks, security, and nuisance avoidance measures, thereby
protecting public health, safety, and welfare.” Similarly, Statement F states that “[t]he
[Plroject . . . establishes land use requirements for commercial cannabis activities to
minimize the risks associated with criminal activity, degradation of neighborhood
character, groundwater basin overdraft, obnoxious odors, noise nuisances, hazardous
materials, and fire hazards.” Yet the PEIR identifies traffic safety, long-term noise
increases, exposing substantial people to obnoxious odors, and noncompliance with
adopted air quality and greenhouse gas emission regulations as Class | impacts. (PEIR,
Table ES-1.) In fact, the Project will create public health, safety, and welfare impacts
and substantial public nuisances, and the statement of overriding considerations
attempts to override rather than mitigate these effects.

Additionally, Statement | provides that “[t]he [P]roject . . . protects agricultural resources,
natural resources, cultural resources, and scenic resources by limiting where cannabis
activities can be permitted . . . .” However, the PEIR identifies Class | impacts for
agricultural and scenic resources. As proposed, the effects of the Cannabis Regulations
would directly contravene the basis for overriding.

Statement E states that “[t]he [P]roject provides a method for commercial cannabis
businesses to operate legally and secure a permit and license to operate in full
compliance with County and state regulations, maximizing the proportion of licensed
activities and minimizing unlicensed activities.” Statement E further claims “the County
will use revenue from the project...to strengthen and increase code enforcement actions
in an effort to remove illegal and noncompliant operations occurring in the County
unincorporated areas.” However, no mitigation measures or any component of the
project description require the establishment of said enforcement program or the
provision of a funding mechanism, generated by the Project, in order to drive
enforcement efforts. The furthest the PEIR goes in addressing this is to state that
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“[e]ffective enforcement requires adequate administration and funding, which may be
partially afforded by revenues from the cannabis industry in the County.”'* Thus, there is
no assurance this benefit will be achieved. Further, remedying a failure to adequately
enforce against preexisting noncompliance and illegal activity does not constitute a
project benefit, particularly when the Project has the potential to result in increased
illegal activities. As cited in a previous City comment letter, there has been recent
criminal activity in the Carpinteria Valley associated with existing cannabis operations.

Finally, Statement B is unsupported by substantial evidence and is contradictory to
evidence provided in the PEIR. Statement B claims that "[t]he [P]roject . . . enhances
the local economy and provides opportunities for future jobs, business development,
and increased living wages.” This is directly contradicted by the PEIR which states, ‘it is
likely that many cannabis employees would live at or below the ‘low income’ threshold
[criteria established by the California Department of Housing and Community
Development] and may qualify for affordable and/or farmworker housing options.”*®
Accordingly, the statement of overriding considerations is unsupported by substantial
evidence. Therefore, the statement of overriding considerations fails to provide
evidence of economic, legal, social, technological, or other benefits that override the
unavoidable environmental impacts of the Cannabis Regulations.

lll.  THE PEIR GROSSLY UNDERESTIMATES THE CANNABIS USE IN THE
CARPINTERIA VALLEY, WHICH WILL RESULT IN ACUTE IMPACTS THAT
WARRANT SUB-REGIONAL ANALYSIS

The City has advocated in previous comment letters for the PEIR to include a sub-
regional analysis of impacts caused by cannabis industry development in the
Carpinteria Valley. In its January 29" letter, the City proposed a specific methodology
for conducting this analysis based on two scenarios: (1) 20% of expected cannabis
growth Countywide being located in the Carpinteria Valley, and (2) full build-out within
the Carpinteria Valley. Under both scenarios, the City's expert consultant concluded
there would be significant impacts to the City in a number of issue areas. The County
also estimated in its PEIR that approximately 20% of existing cannabis cultivation within
the County occurs in the Carpinteria Valley.'® County records on the number of
temporary licenses issued to date to existing cultivators demonstrate that the 20%
scenario and estimate is likely an understatement of potential cannabis canopy within
the Carpinteria Valley."’

“PEIR, pp. 8-12 to 8-13.

PEIR, p. 3.14-13.

"® PEIR, pp. 2-23 and 8-87.

7 Cannabis license data received from Santa Barbara County, email communication from Dennis
Bozanich, January 30, 2018. Spreadsheets obtained from the County providing data on licenses issued
“are attached hereto.



Santa Barbara County Board of Supervisors
Cannabis Land Use Ordinance, Licensing Program and Final PEIR
February 6, 2018

According to the data obtained from the County, of the 694 temporary cannabis
cultivation licenses issued by and pending review with the State for operations in Santa
Barbara County, 244 (35%) are located in the Carpinteria Valley.

This new information emphasizes the necessity of a Carpinteria Valley specific analysis
that discloses and effectively mitigates the sub-regional impacts of a concentration of
cannabis uses in the Valley.

It is also likely that the PEIR may underestimate the potential impacts of the cannabis
industry as a whole within the County. Publicly available data demonstrates that Santa
Barbara County is second only to Humboldt County in number of temporary licenses
issued by County.'® This new information indicates that the potential size of the industry
in Santa Barbara County and, therefore, the potential impacts, may have been
underestimated in the PEIR.

The PEIR should be revised to account for these significant new circumstances
revealed by County records and public information, and new mitigation should be
proposed to address the increased impacts that can be expected in the Carpinteria
Valley.

IV. PROPOSED MODIFICATIONS TO ODOR CONTROL REQUIREMENTS ARE
FEASIBLE AND SUPPORTED BY GROWERS IN THE CARPINTERIA
VALLEY

At the City Council’s January 29" hearing regarding its comments on the PEIR, several
growers in the Carpinteria Valley testified that they are currently employing a top of the
line vapor-phase system that is resulting in highly effective odor control. The growers
testified that the technology can feasibly be employed by growers and is not cost
prohibitive. The growers stated that they are forming a coalition and will recommend
that all members utilize the vapor-phase sys'cem.19

The growers’ testimony supports the City’s recommended modifications to the odor
control requirements, as stated in the City’s February 2™ letter, and demonstrates that a
requirement to use a vapor-phase system is feasible.

V. IT IS IMPROPER TO FIND THE AMENDMENTS TO THE COASTAL ZONING
ORDINANCE EXEMPT FROM CEQA REVIEW AT THIS TIME

Staff is recommending that the Board find that the amendments to the County’s Coastal
Zoning Ordinance are exempt from CEQA review pursuant to Public Resources Code

'® The most recent data available from the California Department of Food & Agriculture, CalCannabis
Cultivation Licensing shows 242 licenses issued in Humboldt County and 171 in Santa Barbara. Info
available at hitps://aca6.accela.com/CALCANNABIS/Cap/CapHome.aspx?medule=Licenses. See
attached table.

'® A video of the hearing can be viewed at the City’s website at: http://www.carpinteria.ca.us.
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section 21080.9 and CEQA Guideline 15265, which provide that CEQA does not apply
to activities necessary for adoption of a local coastal program and that the review shall
be performed by the Coastal Commission. At no time throughout the process of .
preparing the PEIR did the County give any indication that the environmental review of
the Coastal Zoning Ordinance amendments would be deferred to the Coastal
Commission. In fact, the PEIR analyzes impacts in the Coastal Zone.

The Cannabis Regulations affect more than just the Coastal Zone and local coastal
program — they affect the entire County. The City is aware of no case law supporting the
use of this exemption when a project affects more than just the Coastal Zone or the
agency’s local coastal program. Use of the exemption in such a circumstance runs
counter to CEQA principles requiring that the lead agency analyze the whole of the
project with the potential to affect the environment.?’ “[T]he lead agency must describe
the project to encompass the entirety of the activity that is proposed for approval. This
ensures that all potential impacts of the proposed project will be examined before it is
approved.”' A lead agency cannot review the environmental impacts of a project in
piecemeal fashion.??. When actions have both discretionary and ministerial (exempt)
components, the lead agency should err on the side of finding that the entire project is
discretionary and subject to CEQA.%

While the PEIR does consider the Project as a whole, the analysis is inadequate for the
reasons stated in the City’'s comment letters. The County may not now certify a PEIR
that contains an inadequate analysis of impacts in the Coastal Zone by separating out
that portion of the Project and claiming it is exempt from CEQA review at this

time. Even if a portion of the Project could be exempted from CEQA, that does not
absolve the County of the obligation to analyze the Project in its entirety or the
requirement that entire analysis meet the standards of CEQA.

Dividing the Cannabis Regulations into two pieces with separate environmental reviews
runs afoul of the CEQA requirement to analyze the whole of the project and would result
in an inadequate analysis of the effects of the whole project.

VL.  INTERIM LICENSING IN THE COASTAL ZONE WOULD VIOLATE THE LAW
BECAUSE THE IMPACTS HAVE NOT BEEN REVIEWED UNDER CEQA

Finally, the City understands that the Board may at some point consider whether to
issue authorizations allowing applicants to apply for State licenses to operate new or
expanded commercial cannabis uses in the Coastal Zone prior to the Cannabis
Regulations taking effect. The City strongly opposes this concept. Without regulations

2 14 CCR § 15378(a).

! Kostka & Zischke, Practice Under the California Environmental Quality Act, 6.31.

2 3ee City of Carmel-by-the-Sea v Board of Supervisors (1986) 183 Cal.App.3d 229, 251 (county
violated CEQA by preparing negative declaration for rezoning and reserving preparation of EIR until later
stage of approval).

23 See, e.g., Day v. City of Glendale (1975) 51 Cal.App.3d 817, 823.
8
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in place, there would be no vehicle to ensure that new uses comply with the County’s
regulations, which are necessary to protect the public health and safety, and mitigate
impacts to the environment. No analysis of potential impacts associated with such
interim authorizations is included in the PEIR. Furthermore, the PEIR relies on the
regulations to mitigate a variety of anticipated impacts from new cannabis uses.
Therefore, an interim authorization scheme would require further environmental review
under CEQA, which would likely result in a number of Class | impacts. The City
provided more detailed comments on this issue in its December 12" comment letter,
which is included in the Board’s materials.

The City urges the Board not to issue any form of authorization allowing new or
expanded cannabis uses within the Coastal Zone (uses that do not qualify as existing
and legal non-conforming under Article X of the County's Zoning Ordinance) until the
Cannabis Regulations become operative.

Vil. CONCLUSION

For the reasons stated above, the PEIR analysis, findings for approval, and statement
of overriding considerations fail to comply with CEQA’s requirements. If the County
incorporates the City’s proposed amendments to the proposed Cannabis Regulations
and establishes a mechanism to provide adequate funds to the City for mitigation of
housing and police services impacts, it would effectively mitigate impacts of the Project
within the Carpinteria Valley and City. If the Board is unwilling to adopt the City’s
recommended amendments at the February 6" hearing, the City requests that the item
be continued to allow more time for the County to consider additional feasible mitigation
and revise the PEIR. Thank you for considering these comments. The City also
opposes the issuance of any authorization for a new or expanded cannabis use in the
Coastal Zone prior to the Cannabis Regulations taking effect.

Sincerely,

Dave Durfiinger (/

City Manager, City of Carpinteria

CC: Jessica Metzger, Santa Barbara County Planning & Development
City Council Members

Attachments: State Temporary Licensing Data for Santa Barbara County
State Temporary Licensing Data by County
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STATE TEMPORARY CANNABIS LICENSING DATA
FOR SANTA BARBARA COUNTY
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EXHIBIT B
STATE TEMPORARY CANNABIS LICENSING DATA
BY COUNTY
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