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FOUR ISSUES ALLEGED IN STAFF
REPORT

- No legal access to the house site
- Inadequate bluff setback

- No sewer easement

- No grounds for variance
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e
NO ACCESS

- Key issue — let’'s address the others first

©Brownstein Hyatt Farber Schreck, LLP



e
BLUFF SETBACK

- Policy 3-4 applies only to “"new development
areas”

- This Is replacement of an existing structure

- Apply 75-year setback “unless such standard will
make a lot unbuildable, in which case the
standard of 50 years shall be used.”

- The O’Neil house setback meets and exceeds the
50-year setback (18 ‘) and is just a tad over the
/5-year setback (27°) in one corner of the porch

- Our next slide shows that clearly
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e
SEWER ACCESS

- The “Can and Will Serve” letter from Summerland
Sanitary District demonstrates the sewer service
availability.

- The sewer line will follow the same route as the
existing waterline serving the structure — in the
public road known as Wallace Avenue — the same
road that provides access to the sewer plant.
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e
VARIANCE

- Section 35-173.2.2 provides for a variance in unusual
circumstances such as size, shape and topography.

- There is no way that Jeff O'Neil can meet the standard
requirements, both because of the small lot size and
because of the bluff setback.

- But neither does the historic house comply; it encroaches
on Wallace Avenue.

- Yes, denying the variance sought will deprive this lot of
buildability.

- There are no immediate neighbors. No one is injured or
annoyed by granting the variance.
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LEGAL AND PHYSICAL ACCESS

- Despite all of the evidence we have provided,
staff continues to contend that there Is no access
to the O’Neil lot.

- Legal access — complex history but the evidence
Is overwhelming that the O’Neil lot has legal
access

- Physical access —Unnamed Access (now called
or Wallace Avenue/Finney Street) provided
physical access to this house in 1890 and, as
you will see below, provides it today.
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Alleged Terminus of
Unnamed Access
(now Wallace Ave)
per

Staff Report
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O’Neil 2
Property [

Source: UCSB Aerial Photography Collection, photo taken 1947
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- Unnamed
Access

O’Neil
Property
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Source: California Coastal f
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T oNeil o
Property

A

Rip rap on
bluff face

w. v

Source: California Coastal Records Project, photo taken 1972 13
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e
LEGAL ACCESS

- 8/8/1890 — Williams conveyed to Trust — “all those portions
of said real property as surveyed upon the ground and
marked and laid out on the Map of said survey hereunto
attached, as appears marked, designated and laid out
thereon as and for parks, streets, squares, avenues,
places, lanes and alleys. To have and to hold thereafter for
the use and benefit of the public and the citizens, residents
and inhabitants of said City of Summerland”

19

©Brownstein Hyatt Farber Schreck, LLP



e
ORDINANCES 125 & 247

9/25/1890 — Williams offers to dedicate certain streets for public
access but list of dedicated streets does NOT include Unnamed
Access directly or indirectly and the ordinance says the Board
accepted the following named avenues, streets, etc. has been
accepted by the Board.

1/9/1901 — Board lists areas of Summerland that RR needs to
relocate but states that the lines change is shown on Exhibit A,
which shows the actual future RR line orientation.
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Excerpt from
Ordinance No. 247 — Exhibit A,
January 9, 1901
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O’Neil Lease of Railroad Land

Adjacent to Subject Property
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DEEDS, PLANS AND RECORDS OF
SURVEY

- The following demonstrate that Southern Pacific,
County, Caltrans, and licensed surveyors concur
that Wallace Avenue was not entirely consumed
by the RR and that the historic access to the
O’Neil property remains intact.
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e
CASE LAW

- Breidert v. So.Pac. Co. (1964) 61 Cal.2d 659 (Calif.

Supreme Ct.) -- Closing crossing over railroad tracks
constituted a taking. Landowner whose property abuts a
public roadway has a private property right to access the
public roadway.

Statute of limitation defense — damage was not
sustained until the grade actually changed, not when the
ordinance fixing the grade was adopted. Until the physical
condition of the street changed, there was no actual
damage, so no statute of limitation began running.

- People v. City of Los Angeles (1923) 62 Cal.App. 781 —
City may not “barter away streets and alleys.”

35
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COUNTY’S HISTORIC POSITION

- 1965 — Road Commissioner Leland Steward — written to
the owner of property in Block 39 — notes Ord. 247, but
states that “subsequent to that action, the County has
maintained a County road north of lots 27-39 in Block 39. .
.. It is possible that the County now holds only a
prescriptive road right of way in Block 39.”

- 1988 — Staff Report for O’Neil parcel, fee waiver proposal
for rezone and Planning Director letter:

- 1968 -- Zoning changed from SFR (7-R-1-D) to REC (Recreation)
“inadvertently assigned to this developed parcel.”

- Staff supports fee waiver for required LCP amendment/rezone.

Incorporate into pending Coastal Special Use Permit process. 36
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COUNTY’S HISTORIC POSITION (cont’d)

- 1997 — Coastal Development Permit for O’'Neil Property —
waterline repair/replacement (same route as proposed
new sewer line for new O’Neil residence):

Action letter — application approved “based upon the project’s
consistency with the Comprehensive Plan including the Coastal
Land Use Plan.

Findings — 1968 Coastal rezone “inadvertently rezoned the parcel
to REC.” “As historical documents indicate, it was not the intent
or purpose of the rezoning to zone the parcel as REC.”

“The waterline is in the road right-of-way along Finney Street.”

37
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COUNTY’S HISTORIC POSITION (cont’d)

- Coastal Plan Policy 7-9 — County shall acquire the beach
and bluff south of Wallace Avenue -- 1981

- 2007 — Deputy Director Ward letter re O’Neil property:

“Taking the history of this specific property and all of the site
constraints into consideration, it seems unlikely that there is a
significant potential for a viable recreation use on this small lot.”

“[T]he consensus at the meeting [between County and Coastal
Commission staff on 11/27/2007] was that a rezone and Local
Coastal Plan amendment, to change the designated use of this
parcel from Recreation to Residential, is feasible. Coastal
Commission staff indicated initial support of a potential rezone
and LCP amendment for this unique parcel and situation.”

38
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D
~ CONDITIONS

- Condition #5 — delete — restricts construction hours

- Condition #12 & 13 — potential for ambiguity when
separate them; combine as shown on our redline

- Condition #15 (error in letter says #20) — says that CDP
expires one year from Board action but should be one year
from the effective date of the permit.

- Condition #23 — delete -- requires UPRR approval!

39
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D
T FINDINGS

- Attachment # 5;:

Add recognition that this is a replacement house

Add to reasons why not suitable for recreation -- the site high
above sandy beach, no trail or staircase connecting, access road
used for public use for access & parking and Summerland Beach
Is adjacent.

Add to Coastal Zone Findings the long history of residential use of
the property, the zone change from residential to REC, the
unsuitability for residential use, public road serves the residence
but not wide enough for public traffic, historic address as 2551
Wallace Avenue, residence on legally created lot, and County
road (not RR) immediately north of site.

40
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, CONn

- Attachment # 10:

Add acknowledgment that the sewer line will be in existing County
road, Wallace Avenue, change easement requirement for sewer
line to encroachment permit, and note County-assigned address
on Wallace Avenue.

Note that property was zoned residential before REC, valid
geologic reason for adjusting bluff setback and include reference
to Policy 3-4 with 50-year and 75-year setbacks.

Add reference to applicant having consented to conditions,
explain why Policy 7-9 doesn'’t preclude this zoning change, and
that the property isn’t suitable for public or private recreation.

41
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, CONn

- Attachment # 11:

- Add acknowledgment that the property historically was
zoned residential and has been privately owned,
occupied and used as a residence and has been
served by a waterline in the County roadway.

- Add that the existing house encroaches into the
County road but the proposed house will not.

42
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CONCLUSION |

- We have provided overwhelming evidence that the County
Road now known as Wallace Avenue exists and has been
continuously in existence, although narrowed by the RR
line relocation.

- Even the RR lease uses the very exhibit that we used,
from Ord. 247, that demonstrates that a good half-width of
Wallace Avenue remains in place.

- Even if you think that the trust didn’t own this land in fee,
even if you don’t agree that Ord. 125 didn’t include
Unnamed Access, aka Finney, aka Wallace Avenue, you
can’t deny the history included in the various plans and
survey maps we have provided, particularly the exhibit
map to Ord. 247
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.
CONCLUSION

- Jeff O’'Neil has been in process to replace his dilapidated
home for far too many years.

- None of the grounds stated by staff for denial are valid.

- We ask that you approve his project and that you modify
the conditions so they are appropriate for the project.

- We also ask that you beef up the staff-proposed findings
so they better describe the nexus between the facts and
the approval. Staff has been urging denial so their findings
for approval should be beefed up
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