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 1     ARBITRATION PROCEEDINGS UNDER THE SANTA BARBARA COUNTY
 2               MOBILE HOME RENT CONTROL ORDINANCE
 3
                               )
 4   IN RE:  NOMAD VILLAGE     )  HEARING BEFORE
     MOBILE HOME PARK          )
 5                             )  HON. DAVID W. LONG
                               )
 6                             )
     __________________________)
 7
 8
 9
10
11
12             TRANSCRIPT OF PROCEEDINGS, taken in the
13   above-captioned matter, commencing at 9:00 a.m., Friday,
14   February 10, 2017, at 105 East Anapamu Street, Santa
15   Barbara, California, before Hon. David W. Long, by
16   MARK McCLURE, CRR, CSR, No. 12203, Certified Shorthand
17   Reporter in the County of Santa Barbara, State of
18   California.
19
20                           --oo0oo--
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 1   APPEARANCES OF COUNSEL:
 2   For Park Owner and Operator:
 3             LAW OFFICE OF JAMES P. BALLANTINE
               BY:  JAMES P. BALLANTINE, ESQ.
 4             329 East Anapamu Street
               Santa Barbara, California 93101
 5             (805) 962-2201
               jpb@ballantinelaw.com
 6
 7   For Homeowners:
 8             DEBRA HAMRICK
               1174 Acadia Place
 9             Ventura, California 93003
10             LINDSE DAVIS
               4326 Calle Real, Space 133
11             Santa Barbara, California 93110
12             ABEL PIZANO
               4326 Calle Real, Space 44
13             Santa Barbara, California 93110
14
     For County of Santa Barbara:
15
               COUNTY OF SANTA BARBARA
16             REAL PROPERTY DIVISION
               BY:  MARGO WAGNER, SENIOR HOUSING PROGRAM SPECIALIST
17                  DON GRADY, REAL PROPERTY DIVISION MANAGER
               123 East Anapamu Street
18             Santa Barbara, California 93101
               (805) 568-3529
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 1                           I N D E X
 2   PARK OWNER'S
 3   WITNESS            DIRECT   CROSS   REDIRECT   RE-CROSS
 4   MICHAEL ST. JOHN     11      103      154         --
     (Resumed)
 5
     KENNETH WATERHOUSE   --      172      --
 6   (Reopened)
 7
 8
 9                        E X H I B I T S
10   Homeowner's             Marked       Received
11    A                        --           221
12    B                        --           221
13    C                        --           218
14    D                        --           221
15    E                        102          221
16    F                        102          221
17    G                        102          221
18    H                        102          221
19    I                        102          221
20    J                        102          221
21    K                        102          221
22    L                        102          222
23    M                        102          --
24
25
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 1                  E X H I B I T S (CONTINUED)
 2   Park Owner's            Marked       Received
 3    45                       10           49
 4    46                       10           58
 5    47                       10           70
 6    48                       10           59
 7    49                       10           56
 8    50                       82           85
 9    51                       82           85
10    52                       82           85
11    53                       82           85
12    54                       164          164
13    5                        164          164
14
15                  PREVIOUSLY MARKED EXHIBITS
16   NUMBER                                 PAGE
17    1                                     106
18    2                                     14
19    12                                    209
20    16                                    191
21    18                                    181
22    19                                    181
23    36                                    185
24    Q                                     98
25
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 1                   Santa Barbara, California
 2                   Friday, February 10, 2017
 3                           9:00 a.m.
 4                           --oo0oo--
 5
 6             ARBITRATOR:  On the record.
 7             We're back on the record in the case of In Re:
 8   Nomad Village Mobile Home Park.  It is a proceeding
 9   under the Santa Barbara County Mobile Home Rent Control
10   Ordinance.
11             Let's do formal appearances for the record.
12             Ms. Davis, state your name for the record,
13   please.
14             ARBITRATOR:  And your address, please.
15             MS. DAVIS:  4326 Calle Real, Space 133, Santa
16   Barbara, California 93110.
17             ARBITRATOR:  Thank you very much.  Nice to
18   have you here.
19             And Ms. Hamrick.
20             MS. HAMRICK:  I'm Ms. Hamrick.
21             ARBITRATOR:  Ms. Hamrick, state your full name
22   for the record, and give us your address.
23             MS. HAMRICK:  Deborah Hamrick, 1174 Acadia
24   Place, Ventura, California, 93003.
25             ARBITRATOR:  You are an attorney or not?
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 1             MS. HAMRICK:  No, I'm a homeowners
 2   representative.
 3             ARBITRATOR:  A homeowners representative.
 4   Thank you very much.
 5             For the respondent, please.
 6             MR. BALLANTINE:  Yes, good morning, your
 7   Honor.  I'm James Ballantine representing the respondent
 8   park management of Nomad Village Mobile Home Park, which
 9   consists of Waterhouse Management Corporation, the
10   management company operating the park, and Lazy Landing,
11   LLC, the park owner.
12             ARBITRATOR:  Okay, thank you very much.  Nice
13   to have you here.
14             Procedurally, what do we have before we get
15   back to the cross-examination of Dr. St. John?
16             MR. BALLANTINE:  Your Honor, I'd also like to
17   reintroduce, your Honor, Mr. Ken Waterhouse, the
18   president of the park management company and park owner.
19             ARBITRATOR:  Nice to see you again, sir.
20             MR. BALLANTINE:  In fact, we're not planning
21   to be calling him.
22             And Dr. St. John, who was here before, is here
23   as well.
24             ARBITRATOR:  I wasn't sure if you were going
25   to be Skyping in today or seeing you in person.  Nice to


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 7


 1   have you back.
 2             MR. BALLANTINE:  No, no, our preference was
 3   always to have him live and in person.
 4             So your Honor, procedurally, I think your
 5   Honor was correct, where we left off was Mr. Allen was
 6   cross-examining Dr. St. John.  Some questions came up
 7   about his analysis.
 8             Your Honor, in particular, asked that
 9   Dr. St. John take a look at his analysis, in particular
10   with respect to the application to the ordinance, the
11   Santa Barbara County Rent Control Ordinance that we are
12   opening under.
13             He's done some further analysis.  He's got a
14   couple of exhibits.  I forwarded those exhibits, I
15   think, to everyone, although we've got hard copies here.
16             I believe procedurally, because of that break
17   and that question, the appropriate thing to do would be
18   to reopen direct examination so Dr. St. John can talk
19   about those exhibits and then be cross-examined on the
20   exhibits and then anything else that the homeowners want
21   to cross on.
22             ARBITRATOR:  Please give the exhibits to our
23   clerk so that I can have them.
24             MR. BALLANTINE:  Sure.
25             And I sent them to the homeowners, but would
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 1   you like a hard copy.
 2             MS. HAMRICK:  No, we're fine.
 3             ARBITRATOR:  You can continue the
 4   cross-examination and then have redirect based on what
 5   was re-reviewed, but I think for time efficiency, it
 6   would be better to let him reopen, finish the direct and
 7   then complete crossing thereafter.
 8             Any problem with that, Ms. Hamrick?
 9             MS. HAMRICK:  No, no problem.  The homeowners
10   are requesting now to speak with Mr. Waterhouse again.
11             ARBITRATOR:  Privately?
12             MS. HAMRICK:  No, on the record.  There were
13   more questions after Tony Allen's cross-examination of
14   Mr. Waterhouse, and Ms. Davis has some questions that
15   she was hoping to ask as well.
16             MR. BALLANTINE:  Ms. Hamrick had mentioned
17   that to me Tuesday.  We saw each other.  And her
18   representation was she had a couple of -- the homeowners
19   had a couple of questions for Mr. Waterhouse.
20             What I said at that time was I thought that
21   Mr. Waterhouse was completed with his examination and
22   cross-examination and had essentially been released as a
23   witness, so my position was that we're done.  I did
24   offer accommodation if they would let me know what
25   questions they had, maybe that was a battle we didn't
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 1   need to have.  I got an e-mail from Ms. Hamrick
 2   yesterday saying they wanted extensive, several hours of
 3   questioning of Mr. Waterhouse which, although I haven't
 4   been told what the topic is, I don't think that's
 5   appropriate.  So that's our position.
 6             In any event, we're ready to proceed with
 7   Dr. St. John at this point in time.  I think that will
 8   cover all issues that are relevant to this proceeding,
 9   maybe we can take up the issue of Mr. Waterhouse at that
10   point in time.
11             ARBITRATOR:  Ms. Hamrick?
12             MS. HAMRICK:  It's imperative that everything
13   is on the record as soon as possible because anything
14   that's not on the record cannot be used as evidence
15   moving forward, so it's imperative that we get to
16   cross-examine Mr. Waterhouse, if possible, today.
17             ARBITRATOR:  Procedurally, the examination of
18   Mr. Waterhouse was complete at the last hearing.  We'll
19   deal with that.  We're going to begin today with
20   Dr. St. John and complete his examination and then I'll
21   hear argument as to why that should be reopened.
22             MS. HAMRICK:  Thank you.
23             ARBITRATOR:  That's the way I prefer to go.
24             So with that, I have Exhibit 45 in front of me
25   and Exhibit 47, is that correct?  46 and 47 -- 45, 46,
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 1   47 and 48, and I believe the homeowners have received
 2   those documents, is that correct?
 3             (Park Owner's Exhibits 45 - 49
 4             marked for identification.)
 5             WITNESS:  Yes.
 6             MR. BALLANTINE:  Yes, we sent those Monday, I
 7   think, several days ago, at least.  Also, your Honor,
 8   there's a 49.  They are all very short exhibits.  It's
 9   45 through 49, inclusive.  Forty-nine should be the last
10   page in the clip there.  It's a single --
11             ARBITRATOR:  I have it.
12             MR. BALLANTINE:  And I'll be examining
13   Dr. St. John on these.  He prepared all of these
14   documents, and they are along the lines of what he
15   prepared before with a little bit of refinement that
16   we'll tell your Honor about.
17             ARBITRATOR:  With regard to having
18   Dr. St. John -- the whole point of continuing, other
19   than running out of time, was that Dr. St. John was
20   going to do some further calculations based on some
21   questions that Mr. Allen had asked him.  I think
22   cross-examination further without getting that evidence
23   on record and in front of me as the arbitrator, should
24   be done and then cross-examination can be contiguous.
25             Do you have any problem with that, Ma'am?
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 1             MS. HAMRICK:  No, that's fine.
 2             ARBITRATOR:  Thank you.
 3             You can reopen and take Dr. St. John through
 4   whatever is new and different from when we were last
 5   here on the 18th of November.
 6             MR. BALLANTINE:  Perfect, thank you very much.
 7             ARBITRATOR:  Dr. St. John, I remind you you
 8   remain under oath.
 9             WITNESS:  Yes.
10             ARBITRATOR:  You may enquire.
11
12                       MICHAEL ST. JOHN,
13               having been previously sworn, was
14              examined and testified as follows:
15
16                 DIRECT EXAMINATION (resumed)
17   BY MR. BALLANTINE:
18        Q.   Dr. St. John, we're picking up from last time.
19   Since last time have you done some further analysis?
20        A.   Yes, I did.
21        Q.   Could you give us a little bit of an overview
22   of what the analysis that you did was and then we'll go
23   into the specifics.
24        A.   Right.  Following the hearing in November, I
25   went back and read the ordinance really carefully.  As
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 1   we said last time, it's a little different from other
 2   ordinances.  I have never seen a fair return method
 3   quite like this.  It's analogous to what we call the
 4   MNOI method, but it's not quite the same.  So I did
 5   return to the ordinance, read it really carefully and I
 6   think I've got it down now, and I can explain in a
 7   moment why I think that.
 8             ARBITRATOR:  Okay.
 9   BY MR. BALLANTINE:
10        Q.   And to do a little bit of overview, you
11   initially prepared fair return calculations with respect
12   to the notice of rent increase that's at issue in this
13   case, correct?
14        A.   Yes.
15        Q.   And that notice of rent increase was dated
16   March 31, 2015; does that sound about right?
17        A.   Sounds about right.
18        Q.   Without going into the details, but just to go
19   through a couple of time periods to get us all kind of
20   oriented, I'll represent that notice of rent increase
21   went out on that day and was effective July 1, 2016.
22        A.   That's what I recall.
23        Q.   Okay, good.
24             So was it the case, then, that when you
25   prepared the fair return analysis, you did it in,
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 1   essentially, around March of 2015 -- excuse me, around
 2   March of 2016?
 3        A.   February-March 2016.
 4        Q.   And in order to do the fair return analysis,
 5   one of the methodologies you employed was comparing two
 6   years, two financial and calendar years of the park's
 7   operations, correct?
 8        A.   Yes.
 9        Q.   And you used 2010 and 2015?
10        A.   Yes.
11        Q.   And 2015 you selected because it was
12   appropriate because it was the most recent complete
13   year?
14        A.   At that time, it was the most recent complete
15   year.  I mean selecting a base year and comparison year
16   is entirely standard.  It's exactly the way we did it in
17   the previous case that ended with 2010, and in this case
18   we begin with 2010 and end with 2015.
19        Q.   And one of the principles for doing this
20   thing, the comparison, is generally you look for your
21   comparison, as your base year, you look for, generally,
22   the most recent year, correct?
23        A.   Yes.
24        Q.   Now, since that time, you've been able to look
25   at -- well, since that time, 2016 has essentially come
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 1   to an end and close, correct?
 2        A.   Yes.
 3        Q.   And since last March, when you did this
 4   analysis, did you also look at some 2016 information as
 5   well?
 6        A.   Well, it did.  I seemed to me it might be
 7   interesting and useful since we -- since the hearing was
 8   going to be today and the books of record were closed at
 9   the end of 2016 for 2016, we were able to do the
10   analysis using 2016 as a comparison year.
11        Q.   Okay.  In all cases, what we're essentially
12   doing is looking at the fair return analysis to see if
13   it supports the notice of rent increase and the
14   calculations supporting the notice of rent increase
15   which are Exhibit 2, is that correct?
16        A.   Yes.
17        Q.   Okay.  So essentially you looked at 2015 and
18   2016 in the analyses that you have done that you're
19   going to tell us about today?
20        A.   That's right.
21        Q.   Okay.  Let's look at, then, Exhibit 45.  I
22   believe Exhibit 45, that's the analysis related to 2015?
23        A.   Yes.
24        Q.   Okay.  And it's got some -- the first three
25   pages have some, essentially, income -- well, the first
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 1   page has some income analysis, and then the next two --
 2   the rest of page 1 and 2 and 3 have some expense
 3   analysis, correct?
 4        A.   Yeah, that's correct.
 5        Q.   And so tell us about that a little bit.  Or
 6   let met -- maybe the fastest question is, is this
 7   analysis identical or at least extremely similar to the
 8   analysis that you had done that you presented at the
 9   last hearing related to 2010 comparing with 2015?
10        A.   Yeah, it is similar to it.
11        Q.   Okay.  So since we've been through that but
12   it's been a few months, give us a very abbreviated
13   summary of what those pages 1 through 3 relative to the
14   income and expense analysis and comparison of 2010 and
15   2015 entail and then we'll get to the specifics after
16   that.
17        A.   Sure.  So columns F and G are the books of
18   record, which are in the record.  This is simply the
19   income-and-expense statement prepared by Waterhouse
20   Management for Nomad Village for 2015 and 2010.
21        Q.   And is the book of record, the document and
22   the data that you used as a profit-and-loss statement?
23        A.   Well, profit-and-loss statement, yes, backed
24   up by the general ledger which has all the details.
25        Q.   Correct, okay.
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 1        A.   So columns F and G should be identical to
 2   columns F and G in the original submission.
 3             The only difference -- well, let me then
 4   mention columns I and J are what is called the MNOI
 5   analysis, or sometimes it's called the fair return
 6   analysis, and this takes almost all the numbers and
 7   simply accepts them as they are in the book of record,
 8   but there are some adjustments, all footnoted.
 9        Q.   Okay.  And I think one of the issues --
10             ARBITRATOR:  For the benefit of the record,
11   give us a definition of the acronym MNOI.
12             WITNESS:  Oh, thank you, yes.  Maintenance net
13   of operating income.  MNOI for short.  It is one of the
14   most common methods of adjudicating rent increases used
15   in California.  I believe it probably is the most
16   standard method in California, and Santa Barbara County
17   has what I would call a variant.  Santa Barbara County
18   uses what I would call an expense pass-through method,
19   meaning that the ordinance says that park owners should
20   be able to pass through to park residents all expense
21   increases.
22   BY MR. BALLANTINE:
23        Q.   And did you essentially do that in your
24   analysis?
25        A.   Yeah, that's what the analysis does.  I mean
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 1   this translation that we do between columns F and G and
 2   I and J is to adjust the books of record for things that
 3   shouldn't be included in a fair return analysis.
 4             I mean to take a very simple case, at lines 20
 5   and 21 there's some tiny amounts of bookkeeping issues.
 6   We don't include those, typically.
 7             And then more substantial are, for example,
 8   lines 11 and 12, and lines 37, 38, which are the
 9   utilities regulated by the PUC, the Public Utilities
10   Commission, and it's standard in this type of analysis
11   to simply ignore both the income and the expense for PUC
12   registered utilities.
13        Q.   Just so we're really clear as to what those
14   utilities are because I think they can have a broader
15   definition than the regulated ones, we're only talking
16   about gas and electric, correct?
17        A.   Correct.  So the water and sewer in this case
18   of this park, the income and expense for water and
19   sewer, although they are submetered and charged to the
20   residents, those are still in the analysis, but the PUC
21   items, gas and electric, are not included in the fair
22   return analysis.
23        Q.   All right.  And I think one of the things that
24   you also corrected from the exhibit the last time is
25   there was a mismatch on some of the footnotes that just
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 1   got out of sequence, I think, essentially.  Did you
 2   correct those?
 3        A.   I believe the footnotes are now correct.
 4        Q.   Okay.  Those pesky footnotes.
 5             And then when we were here before you
 6   presented essentially a document regarding or comparing
 7   2010 and 2015, and then doing an MNOI analysis with
 8   those numbers, correct?
 9        A.   That's right.
10        Q.   Okay.  And so is the MNOI, or the numbers
11   similar to or the same as your prior analysis?
12        A.   They are almost the same, although I did make
13   a few adjustments that may differ in small amount, but
14   in the main, they are all the same.
15        Q.   All right.  And I think once we get to the
16   application for the ordinance we'll, maybe, see where
17   that is.
18             Since we're on page 1, let me ask -- and I may
19   have asked you before but it's useful for us to have
20   this in mind because this will carry through to the
21   other analyses, tell us about the -- in the income, you
22   made a fairly significant adjustment as an offset for
23   2011 amortizations, and explain what that is and what
24   you did and why you did it.
25        A.   Right.  So in 2015 the park was losing
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 1   substantial amounts of income, $113,516.28 to be
 2   precise, which was reimbursing the park for
 3   amortizations from the prior case.  I mean for capital
 4   improvements and perhaps some other things from the
 5   prior case, which were being paid for gradually, and
 6   these are temporary space rent increases -- in other
 7   words, they will only endure for the time allotted
 8   for -- I'm trying to remember the time periods, but in
 9   any case, we have it on a different chart, but in any
10   case these amounts will expire, and the reason they have
11   to be -- the reason for this offset is that if those
12   amounts are included in income, it will look in the fair
13   return analysis like permanent income, which it isn't,
14   and if it gets counted as permanent income, then we
15   won't get the right answer.  Basically, we would deprive
16   the park of those amounts which were authorized from the
17   prior case.  So we simply take them out here so that the
18   resulting number, which in this case happens to be -- I
19   need my glasses --
20        Q.   I take it we can read the resulting number,
21   it's just the rental income minus the amortization, so
22   that's the $616,000 and change?
23        A.   Yes, I needed my glasses to read it, but yes,
24   that's true, $616,512.  So that number, in other words,
25   is the permanent income that the park is receiving from
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 1   residents.
 2        Q.   And then that goes to the issue that we'll
 3   be -- one of the issues we'll be talking about today,
 4   which is the difference between temporary and permanent
 5   rent increases, correct?
 6        A.   Yes.
 7        Q.   And would it be fair to say the amortizations,
 8   they all relate to temporary space rent increases?
 9        A.   That's right.
10        Q.   And so in other words, that income will end at
11   some point in time, actually probably fairly soon now?
12        A.   Probably fairly soon now, from the prior case.
13        Q.   From the prior case.  From 2011?
14        A.   That's right.
15        Q.   Okay.  Would it also be fair to say that a
16   temporary -- the purpose of a temporary rent increase is
17   to compensate a park owner for a defined and generally
18   nonrecurring expense such as a capital improvement?
19        A.   That's right.  That's exactly right.
20        Q.   So for example, the park builds a new
21   clubhouse, they're not doing that every year so that
22   would be something they are entitled to get reimbursed
23   for as a temporary rent increase to pay for that
24   specific expense?
25        A.   That's right.  And if we left those expenses
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 1   in your example for building a clubhouse, if we left the
 2   expenses in the analysis, that would really distort the
 3   analysis, so we don't.
 4        Q.   In other words, distort it by suggesting that
 5   that unusual expense is part of an ongoing operating
 6   income and expense picture and which would not be
 7   appropriate?
 8        A.   That's right.
 9        Q.   Okay.  So fair to say that one of the things
10   you're looking at in your MNOI analysis is a comparison
11   of ongoing operating expenses for the park?
12        A.   Yes.
13        Q.   So if we have something that's not -- that
14   doesn't fall in that category, either on the income or
15   the expense side as an ongoing operating income or
16   expense, that that would be something you would want to
17   remove from your MNOI analysis?
18        A.   That's right.
19        Q.   All right.  And by the same token, if we are
20   talking about a rent increase for homeowners for an
21   extraordinary or unusual expense, that is handled -- the
22   methodology is to handle that through a temporary space
23   rent increase?
24        A.   That's right.
25        Q.   All right.  And we're going to talk about
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 1   those temporary increases here, but I want to talk a
 2   little bit about that methodology.  So anyway, you told
 3   us why you removed in this case the $113,000.
 4             And let's go on.  Is there anything else you
 5   want to bring to our attention about the MNOI analysis
 6   on the first three pages of this Exhibit 45?
 7        A.   No, not really.  But maybe I should say that,
 8   looking at line 87 --
 9        Q.   That would be on page 2?
10        A.   On page 2, uh-huh.
11             -- you can see that the legal expense in
12   2015 -- I'm sorry, in 2010 was $51,045, but in the fair
13   return analysis that has been reduced to $72.  Just to
14   comment, the reason for that is exactly what we said a
15   moment ago, that the extraordinary expense of $51,000 in
16   the base year shouldn't be included because it was not a
17   recurring expense.  We don't spend $51,000 in legal fees
18   in most years.
19        Q.   Although now and then we do?
20        A.   Now and then we do.
21        Q.   Probably more than that, actually.  But that
22   would be for unusual situations?
23        A.   It would be unusual and not recurring, and
24   therefore shouldn't be included in the fair return
25   analysis.
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 1        Q.   If you include these unusual expenses -- for
 2   example, legal fees for a very expensive court case or
 3   arbitration proceeding -- what would be the effect in
 4   the ultimate rent analysis?
 5        A.   Well, the impact in the current year would be
 6   to augment the apparently justified space rent increase
 7   by a lot.
 8        Q.   So it would show a very high space rent
 9   increase entitlement?
10        A.   Very high space rent entitlement.
11        Q.   So from the perspective of a homeowner who
12   presumably wants as low a rent increase as they can get,
13   it's to their advantage to have something like that
14   treated as a temporary increase rather than a permanent
15   increase?
16        A.   Right.  And I might just mention a footnote
17   here, these lumpy expenditures for capital improvements
18   or legal fees or anything of that nature, if they were
19   to be included, the park owners could then choose the
20   year of application strategically, and that does not
21   make good sense and would not result in fair results.
22   So the practice is to simply take them out of any year,
23   as far as the fair return analysis, and treat them
24   separately.
25        Q.   Okay.  And when you say treat them separately,
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 1   how so?
 2        A.   Well, the other principle, the accompanying
 3   principle is, although taken out of the fair return
 4   analysis, they should not be ignored, and it doesn't
 5   really matter what year the capital -- let's take your
 6   example of building a clubhouse.  Let's say the costs
 7   occurred over two years.  It would make most sense to
 8   simply sum all the cost, amortize all of it and pass it
 9   on to -- ask residents to pay the amortized amount.
10        Q.   As a temporary rent increase?
11        A.   As a temporary rent increase over the
12   appropriate time period.
13        Q.   So if you take it out of the MNOI analysis
14   and then you don't include -- if you take out what you
15   call a lumpy expense, an unusually high expense, and you
16   have indicated the protocol is to take it out of the
17   MNOI analysis, correct?
18        A.   Right.
19        Q.   All right.  And then if you take it out of
20   that analysis, then just based on that analysis, the
21   park owner isn't getting any return on that expenditure,
22   correct?
23        A.   If you take it out and don't treat it
24   separately, then the park owner wouldn't get any
25   return --
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 1        Q.   Or any recovery?
 2        A.   Or any recovery, exactly, either return or
 3   recovery of that expense, and that could be
 4   contradictory to the principles that we follow here.
 5        Q.   Which are -- what are those principles?
 6        A.   The principals are that park owners -- let me
 7   put it the other way.  The principles are that the
 8   residents pay for all expense increases and for all what
 9   we're calling lumpy increases on an amortized basis.
10        Q.   So that's why you take it out of the MNOI
11   analysis for the purposes of a permanent rent increase,
12   these lumpy expenses, but then you amortize them
13   separately as a temporary rent increase?
14        A.   That's right.
15        Q.   So, for example, you pointed out here, you
16   took out any comparison of legal fees, general legal
17   fees on line 87 here, so you took them out of both --
18   well in this case, both years, and you have your
19   footnote 5 reference to that that's handled separately,
20   correct?
21        A.   Right.  When you say both years, actually
22   there were no legal fees paid in 2015.  There were legal
23   fees incurred in 2015, but they weren't paid in 2015 and
24   therefore I didn't have to do an adjustment for 2015
25   because the books of record didn't include any payments
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 1   for legal fees at that time.
 2        Q.   All right.  We'll see that in some other
 3   years, correct?
 4        A.   Oh, yes.
 5        Q.   And then would that be a similar thing if we
 6   go down to line 93, "Outside Services Consulting"?
 7        A.   Yes.  I believe this -- in 2010 this probably
 8   was paid to myself, to St. John & Associates.
 9        Q.   And that would have been related to analyses
10   regarding the 2011 rent increase?
11        A.   Exactly.
12        Q.   And so the approach for that was to
13   essentially seek reimbursement for those costs as a
14   temporary rent increase, correct?
15        A.   That's right.
16        Q.   And in fact, was that awarded in the 2011 rent
17   increase?
18        A.   I believe it was.
19        Q.   It was.
20        A.   Yeah, I don't remember the details at this
21   moment and I don't have the paperwork in front of me,
22   but I think it was.
23        Q.   Yeah, okay.
24             All right, so let's go on to page 3.  So
25   essentially, then, you have a total operating expenses
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 1   from the books of record and then as adjusted pursuant
 2   to your MNOI analysis, and we can see that here on line
 3   105, correct?
 4        A.   105, yes, the total operating -- operating
 5   expenses.
 6        Q.   Okay.
 7        A.   And then the income and expenses are
 8   summarized in lines 108 through 111.
 9        Q.   So tell us about lines 108 through 111.
10   Actually, 107 through 111.
11        A.   Okay.  Line 107 is simply the CPI numbers as
12   generated by the Bureau of Labor Statistics.
13        Q.   And what does CPI-W mean?
14        A.   It means CPI wage earners -- I don't recall.
15   It's CPI-W or CPI-U, just two different measures that
16   the Bureau of Labor Statistics keeps, and it happens to
17   be true that CPI-W is specified in the Santa Barbara
18   County ordinance.
19        Q.   Okay.  And that's what I was getting at.
20   Good.  And so that's why you looked at that.
21             Why is it there?  What is the importance of
22   that CPI number here in this analysis?
23        A.   You know, it doesn't have a purpose in this
24   location.  It has a purpose on the next page.
25        Q.   Okay.  But it is related to this analysis,
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 1   correct?
 2        A.   Right.  I was just summarizing all the data
 3   here, that's right.
 4        Q.   Okay.  So this is our summary of data that
 5   then becomes important in the analysis in 107 to 111,
 6   correct?
 7        A.   That's correct.
 8        Q.   So we've got the CPI-W which you'll tell us
 9   about, how it fits in in a moment, and then the space
10   rent income, that's from above, correct?
11        A.   Yes.
12        Q.   And that was where you took out income that
13   the park had that was not related to space rent,
14   correct?
15        A.   In 2015, I did that; 2010, I didn't have to.
16        Q.   Okay.  And that included the amortization?
17   Well, you did it in 2010, didn't you, because you would
18   have had other income, other than space rent?
19        A.   Oh, yes.  What I meant when I said we did it
20   in 2010, I meant we didn't have to do an offset for
21   amortization because there weren't any in that time.
22        Q.   Correct.
23        A.   They had not been awarded yet.
24        Q.   Right.  So 2011 has the offset for the
25   amortizations -- excuse me, 2015 has the offset for
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 1   amortizations?
 2        A.   Right.
 3        Q.   2010, you didn't have to do that, but with
 4   2010 and 2015 you've eliminated any income such as
 5   utility income or other income that is not rent income,
 6   correct?
 7        A.   That's right.
 8        Q.   And that does become relevant for a point
 9   raised by the homeowners last time?
10        A.   Exactly.
11        Q.   So that's what I wanted to kind of make clear
12   here.
13        A.   That's probably why I went back and made the
14   two categories, the space rent income per se or the
15   total income, which includes other things.
16        Q.   Okay.  So just so we're clear, so space rent
17   income here is all of the potential rental income of the
18   park minus the amortization income?
19        A.   That's right.
20        Q.   Okay.  And then we can see the total operating
21   expenses just relate to your MNOI numbers on line 105
22   above?
23        A.   It should just repeat those lines above.
24        Q.   Okay.  And so then if we compare those, we get
25   a net operating income, correct?
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 1        A.   That's right.
 2        Q.   And that is taking the space rent income and
 3   then deducting the operating expenses to get the net
 4   income?
 5        A.   Right.
 6        Q.   All right.  And then you've got a CPI-W, some
 7   CPI-W calculations below that, is that correct?
 8        A.   Yes.
 9        Q.   What are those?
10        A.   Well, I was just curious as to how the
11   increases in space rent income and total income and
12   operating expenses compared to the CPI.  So line 113
13   indicates that between 2010 and 2015 the CPI went up by
14   8.3 percent.
15        Q.   Okay.  And then below that we have our --
16   those are the notes that we've talked about, correct,
17   that we go back through the spreadsheet here and
18   correlate those notes?
19        A.   Right.
20        Q.   All right.  Well, let's get to what I think is
21   really the meat of this revised analysis, which is some
22   clarification as to the application of the Santa Barbara
23   ordinance to the numbers of this park.
24        A.   Yes.
25        Q.   So that's page 4?
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 1        A.   That's right.
 2        Q.   Okay.  And it says -- in fact, you have a
 3   heading that says "Rent Increase Following Method Set
 4   Out In Ordinance Section 11-5."
 5             Did you review section 11A-5 of the Ordinance?
 6        A.   Oh, yes.
 7        Q.   Carefully?
 8        A.   Many times.
 9        Q.   In your professional opinion, as an economist
10   who prepares fair return analyses for mobile home parks,
11   does the methodology that you have listed here on page 4
12   track the specifications of the order?
13        A.   Yes, it does.  I might just say, having
14   figured it out, now understanding what the Santa Barbara
15   ordinance is doing, it actually makes very good sense.
16        Q.   All right, great.  Good to know.  So let's go
17   through and you can explain exactly how it works here.
18             So let's start with, you have an item No. 1,
19   it says "CPI Base and Comparison Years."  So explain
20   what that tells us.
21        A.   Well, line 136 is simply again a recitation of
22   what the CPI-W was in 2010 and 2015.  The next line
23   does --
24        Q.   And that's what was on the previous page,
25   correct?
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 1        A.   Correct.
 2        Q.   So this is where it becomes very important to
 3   the analysis?
 4        A.   Right, now it makes a difference.
 5        Q.   All right.  And those are numbers -- you
 6   didn't make those up, you just went to the Department of
 7   Labor database and got those numbers?
 8        A.   That's true.  I think somewhere in the record
 9   the CPI spreadsheet that I downloaded -- I think we have
10   it among the papers.  I cannot recall at this moment
11   where, but I believe it's here in the records.
12        Q.   I think you're right, and I think I can find
13   it.  But I think the point that I wanted to make sure we
14   were all clear on was the fact that you obtained those
15   numbers from the Department of Labor database?
16        A.   Oh, yes.
17        Q.   It wasn't anything you calculated or
18   generated, you just went and got them?
19        A.   That's right.
20        Q.   And again, that is something you're a pro
21   with, essentially, right?  You work with CPI numbers all
22   the time in preparing these analyses, correct?
23        A.   I do this a lot.  Every case, generally
24   speaking, I have to go to the BLS database and find out
25   for whatever area we were working with, find out what
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 1   the CPI numbers are.
 2        Q.   So you obtained the correct numbers for this
 3   application?
 4        A.   I do believe I did.
 5        Q.   All right.  So tell us what these numbers,
 6   then, show as they apply to the ordinance?
 7        A.   Line 137 simply does a percentage calculation,
 8   and the CPI number itself increased by 8.3 percent
 9   between 2010 and 2015.
10        Q.   Okay.  And then the next line says 75 percent
11   CPI increase, and you have that at 6.3 percent, and I
12   take it that's just a mathematical calculation -- in
13   other words, 6.3 is 75 percent of 8.3?
14        A.   That's right.
15        Q.   And why did you do that calculation?
16        A.   Well, the ordinance specifies that what's
17   called the "CPI increase" or the "annual increase" that
18   is allowable in Santa Barbara County should be 75
19   percent of the CPI.  So for each space each year it's
20   permissible to take a CPI increase.
21             This aggregates all of these years, so the
22   increases that were in fact taken in 2011, 2012, 2013,
23   2014, and then in 2016 -- 2015 was skipped for reasons
24   I'm not sure, but in any case, for all of those years,
25   there was a CPI increase, and those increases were
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 1   smallish percentages, like 2 percent or something close
 2   to that, and in sum, over the whole period, it comes to
 3   6.3 percent.
 4             ARBITRATOR:  Just so I'm clear, we're going
 5   from 2010 to 2015, but on line 138, this is a sum,
 6   meaning addition, a sum of the increases that were
 7   imposed as permitted increases based on 75 percent of
 8   the CPI as permanent increases?
 9             WITNESS:  That's right.
10             MR. BALLANTINE:  Correct.
11             ARBITRATOR:  And that totaled over those
12   years, 6.3 percent, whatever it was each year.
13             MR. BALLANTINE:  No, total.
14             ARBITRATOR:  With the exception of 2011 --
15   apparently there was not an increase.
16             MR. BALLANTINE:  Actually, your Honor, it's an
17   aggregate total for all of those years.
18             ARBITRATOR:  Aggregate total for all of those
19   years, thank you.  That's what I was wondering.
20             MR. BALLANTINE:  I wanted to make sure that
21   that was clear.
22             WITNESS:  It's an aggregate total for all of
23   those years and an aggregate total for all of the
24   spaces.  So here we're doing a park-wide calculation
25   using the space rent.
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 1             ARBITRATOR:  I understand.
 2             WITNESS:  You got that?  Okay.
 3             ARBITRATOR:  I understand.
 4   BY MR. BALLANTINE:
 5        Q.   So we're talking about '10 to '15, inclusive,
 6   which is about six years, so it's really about -- 6.3
 7   percent is a little over a 1 percent increase per year,
 8   on average, right?
 9        A.   Yes, correct, on average.
10        Q.   Essentially not very much.  We didn't have a
11   lot of CPI.
12        A.   Right.
13        Q.   Okay.
14             ARBITRATOR:  My grocery bill disagrees.
15             MR. BALLANTINE:  Mine, too.  I don't know how
16   that works, but somehow it does.
17        Q.   So then, the next line, 139, base year rental
18   income, that's simply a number from page 1?
19        A.   Yes.
20        Q.   Okay.  And that, again, is only rent?
21        A.   That's only rent.
22        Q.   And that is only rent from 2010?  When you say
23   base year, then, we're looking at 2010 for the $564,000,
24   correct?
25        A.   No, no, the 564 -- oh, yes, I'm sorry, it is.
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 1        Q.   Because that is the base year?
 2        A.   That is the base year, 564 is the base year
 3   rental income.
 4        Q.   All right.  Then the next line is
 5   "CPI-Justified Space Rent Increase."  What does that
 6   mean and how did you get that number?
 7        A.   Well, $35,286.16 is 6.3 percent of
 8   $564,327.09.
 9        Q.   So essentially what that number is basically
10   saying, you take your 2010 base year rental income and
11   you essentially figure out, if you went forward to 2015,
12   then, that number would have to go up 6.3 percent?
13        A.   That's right.
14        Q.   Okay.  And that's what that number is, the
15   $35,000 and change is the number that you need to add to
16   the 564 for the 564 to go up 6.3 percent?
17        A.   Yes.  And let me just explain at this point
18   that, you know, Excel won't let you change the column
19   headings up there, or at least I don't know how to do
20   it, so it still says 2010 and 2015, but on this page,
21   those dates are kind of irrelevant because the column J
22   that has 2015 up there, these are calculated numbers and
23   they don't really have anything to do with the year
24   specifically.
25        Q.   Okay.  So in other words, really, for the
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 1   purpose of page 4, we should disregard the headings on
 2   lines 3 and 4?
 3        A.   That's right.  If I had known how to take them
 4   out of just page 4 and leave them in pages 1, 2 and 3, I
 5   would have done that, but I don't know how to do that.
 6        Q.   I understand.  I think the new version --
 7             ARBITRATOR:  My grandchildren know how to do
 8   it.
 9             WITNESS:  Right.
10             So can I just go on to explain that the number
11   to the right in the column headed 2015 where it says
12   $19.73.
13   BY MR. BALLANTINE:
14        Q.   Let's just use the J.
15        A.   Thank you.
16        Q.   We can disregard the lines 3 and 4.
17        A.   Right.  I'm going to line it out so I won't
18   say it again.
19             So in column J, the $19.73 is $35,286.16
20   divided by 12, for 12 months, and 150 for 150 spaces.
21        Q.   Okay.
22        A.   And what that means is, and this gets a little
23   tricky, what this means is that, on average, residents
24   were asked to pay an additional $19.73 between 2010 and
25   2015.  Those increases came in increments, and the
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 1   increments were not the same for all the residents
 2   because the residents have different base rents, and
 3   when the annual CPI figure is multiplied by .75 and then
 4   applied to each resident's space rent separately, then
 5   an amount is generated and it comes out.
 6             I need to do this on a park-wide basis, so I'm
 7   doing it in aggregate for all of the park, but this
 8   $19.73 would therefore be kind of an average.  In other
 9   words, some park owner might say, Wait a minute, no, I
10   did the math, I didn't pay 19, I paid $21.03.  And my
11   answer to that would be, Yes, because your base rent is
12   slightly higher and therefore the calculation --
13             ARBITRATOR:  And somebody two spaces down
14   would have paid $13.65 or some other number.
15             WITNESS:  Exactly, but on average $19.73.
16   BY MR. BALLANTINE:
17        Q.   And I want to clarify something.  I think his
18   Honor understood it, Dr. St. John, but I believe you
19   said "some park owner may say that."  You meant
20   homeowner?
21        A.   Did I say "park owner"?
22             ARBITRATOR:  I understood it to be
23   "homeowner."
24   BY MR. BALLANTINE:
25        Q.   I wanted to clarify.  It was clear to me that
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 1   you did, but I want to be sure it's clear in the record.
 2             And, Dr. St. John, in order to do the analysis
 3   for us, I take it, then, you in fact take a park-wide
 4   average, as you've done, correct?
 5        A.   I believe so.  It is the way I think it was
 6   intended.
 7        Q.   And it's really the only way to do it under
 8   the ordinance, correct?
 9        A.   Certainly the only way I can imagine doing it,
10   right, exactly.
11        Q.   So that gets us, a total number, the $19.73,
12   that gives you a total number of what the space rent
13   increase should be at 75 percent of CPI over the
14   relevant period, correct?
15        A.   Yes.
16        Q.   Okay.  So essentially using this methodology
17   is essentially time or year neutral.  In other words,
18   whatever year that we chose to be the target year and
19   the -- the base year and the target year, you're going
20   to get the same result.  The numbers may be different,
21   but the methodology is going to result in the same
22   result?
23        A.   That's right.  I mean, right, the --
24             ARBITRATOR:  Not necessarily the same number
25   but the same result.
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 1             MR. BALLANTINE:  Right.  The number being
 2   different because you're doing a different period, but
 3   the result should be the same.
 4        Q.   In other words, I guess what I'm asking, if we
 5   did this every year and did an analysis doing it every
 6   year, we'd get, obviously, a different number because we
 7   only have one year to factor.  If we did it over five or
 8   six years, it's the same thing, it's just going to be a
 9   bigger number, but essentially the methodology is the
10   same, correct?
11        A.   Yeah, yeah, the calculation would be the same.
12        Q.   I think that's important.
13             So let's go on, then, to how this works.  Then
14   you have "One half CPI-justified increase equals fair
15   return on investment."
16             And then you have similar comment on No. 2,
17   that says "One half CPI-justified increase against cost
18   increases."
19             So tell us about that, why you did that and
20   how that is dictated by the ordinance.
21        A.   Well, that's exactly what the ordinance,
22   Section 1185, says to do.  It says that the arbitrator
23   is to award the one half as a fair return on investment,
24   and the other half, equal half, against cost increases.
25        Q.   Okay.  And when you say the other half, the
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 1   other half of the CPI-justified increase?
 2        A.   That's right.
 3        Q.   So essentially, again, you've told us about
 4   the CPI-justified identified space rent increase, that's
 5   the $19.73, then, I take it, so these two numbers are
 6   just mathematically 50 percent --
 7        A.   50 percent of, right, just cutting those
 8   numbers in half.
 9        Q.   Okay.
10        A.   And once again, those amounts, all of them,
11   everything we've spoken about up to now is embedded in
12   the rents, has been embedded in the rents.  Increments
13   of these amounts have been embedded in the rents that
14   the homeowners are asked to pay since 2010.
15        Q.   Okay.  So, then, let's go on to No. 3 and then
16   we can see how those relate back.
17             What's No. 3?  It says "Base year operating
18   costs."
19        A.   Right.  This gets to the heart of it, really.
20   This gets to what I referred to before as an expense
21   pass-through method.
22             So the base year operating costs came to
23   $440,000 and change; the comparison year operating
24   cost -- that means 2015 operating cost came to $523,000
25   and change, so the difference between the two is
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 1   $83,000.48.  So this means that the park owner spent
 2   $83,000.48 more in legitimate adjusted expenses in 2015
 3   than in 2010.  So this $83,000 figure is an overall
 4   expense increase amount.
 5        Q.   Okay.  And again, those numbers, the
 6   comparison, your operating costs and the increase, we
 7   just get those from up above, pursuant to the MNOI
 8   analysis that you did regarding the expenses, correct?
 9        A.   That's right.
10        Q.   So the $83,000 is essentially just a
11   mathematical comparison that is taken.
12        A.   Right, just -- right, it's just math, we just
13   are subtracting the base year cost from the comparison
14   year cost and recording the numbers.
15        Q.   All right.  And then this does get to the
16   heart of the matter.  What does this excess over No. 2
17   mean?
18        A.   The ordinance says that the increased
19   operating costs, $83,000, should be awarded -- let me
20   put it differently.
21             The amount by which the increased costs exceed
22   the one half of the CPI-adjusted increase should be
23   awarded as -- we can call it extra expense increases.
24   So in other words, some of the expense increases are
25   already covered under the ordinance by what we've called
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 1   the CPI increase.  But the rest has never been covered.
 2             So the $65,357.40 per year that is uncovered
 3   or uncompensated for and the ordinance says that it
 4   should be, and therefore to move to line 149, if we
 5   allocate that $65,000 on a per-month, per-space basis,
 6   it comes out to $36.55, meaning that homeowners can
 7   justifiably be asked to pay an additional $36.55 per
 8   year permanently --
 9        Q.   You mean per month?
10        A.   I mean per month, thank you.
11             -- permanently, in order to compensate the
12   park owner for these increased costs.
13        Q.   Okay.  So that would be a permanent rent
14   increase, correct?
15        A.   That would be a permanent rent increase.
16        Q.   And a permanent rent increase to cover
17   essentially regular ongoing operating costs of the park?
18        A.   That's right.
19        Q.   All right.  And I take it as an economist,
20   would it be fair to say that it doesn't surprise you
21   that we come up with a number under 3 -- that is, we
22   come up with some sort of a justified space rent
23   increase?
24        A.   That's correct.  It certainly doesn't surprise
25   me.  For one thing Santa Barbara County uses this 75
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 1   percent figure, it's called "partial indexing," and I've
 2   spent the last 35 years arguing that partial indexing
 3   makes no good sense whatsoever and distorts these
 4   computations.  So from my point of view, this is one
 5   major reason why it's understandable that the expenses
 6   went up more than the CPI increase that's allowed.
 7        Q.   Right.  So essentially, laying it out nicely
 8   here on the spreadsheet, items 1 and 2, those
 9   essentially are collectively -- there are two halves of
10   a whole, but the whole, essentially, under 1 and 2
11   together combined is a partial indexing.  It's rental
12   income that's increased at only 75 percent of CPI,
13   correct?
14        A.   That's right.  And another footnote, when I
15   did this last year -- yes, last year, last spring -- I
16   did it two ways.  I did it 100 percent indexing and 75
17   percent indexing.
18             But when I went back to the ordinance this
19   time and looked really carefully, I decided that there
20   was no point in doing the computations at 100 percent,
21   the ordinance is perfectly clear, they want 75 percent,
22   and therefore I didn't do 100 percent calculation here.
23   It would have been extra, it would have been just more
24   paper, it wouldn't have improved the analysis.
25        Q.   Right.  Well, let's focus on what you did here
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 1   because it would really be irrelevant, correct?
 2        A.   It would be irrelevant.
 3        Q.   Because essentially the partial indexing
 4   problem is addressed by item No. 3?
 5        A.   Right.  I mean maybe I should put it -- thank
 6   you, that's helpful.  Maybe I should put it a little bit
 7   differently.
 8             The way the ordinance is structured at section
 9   11A-5 asks that we simply accept for the purposes of
10   this analysis what did happen, and so that's what I did.
11   What did happen is that the CPI increases as they
12   occurred year by year by year were done at 75 percent.
13        Q.   Of CPI?
14        A.   Of CPI.
15             So to presume anything different would be
16   awkward and, in the end, not useful.
17        Q.   Right.  And so essentially under items 1 and 2
18   what we've got is we've got a period of time, 2010 to
19   2015, where we're showing a rent increase that the park
20   owner was entitled to get, and only that amount entitled
21   to get at 75 percent of CPI -- in other words, less than
22   full CPI -- and that's essentially what items 1 and 2
23   tell us or come to, correct?
24        A.   Yes.
25        Q.   But the fact of the matter is, as the park's
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 1   going on over time and it's operating, we would expect
 2   that the actual expenses for the park's operations to be
 3   more in line with CPI, so in other words, we would
 4   expect the park operating expenses to be higher than
 5   just 75 percent of CPI?
 6        A.   Higher than 75, and in many parks higher than
 7   even 100 percent, actually, because there are costs that
 8   the park owners incur that tend to be greater than the
 9   cost increases that the general public experiences.
10        Q.   And this is something you're speaking of as an
11   economist who specifically is an expert at evaluating
12   rent increases and cost increases in mobile home parks,
13   correct?
14        A.   Right.  I mean I've done a lot of these cases
15   and I don't recall one where expenses didn't increase at
16   least at the CPI.  I can say I've never, having done
17   this for 30 years, I've never seen a case where the cost
18   increases were less than CPI, and many cases where they
19   are considerably more.
20        Q.   Right.
21             ARBITRATOR:  The CPI only considers certain
22   categories.
23             WITNESS:  That's right.
24             ARBITRATOR:  And that doesn't necessarily
25   apply to every business.
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 1             WITNESS:  It doesn't necessarily apply to
 2   every business.
 3             And parks, mobile home parks are subject to a
 4   lot of regulation, not just rent regulation, but
 5   regulation by the county authorities.  I mean we may get
 6   later into a case study about that, something about
 7   that, that it is very costly to comply and the
 8   management company does comply to the best of its
 9   ability, but these compliance costs tend to go up and up
10   as our society gets more complex.
11             ARBITRATOR:  Are we finished with 45?
12             MR. BALLANTINE:  No, we have one other aspect
13   to look at, but I think this can be quick, your Honor,
14   because it really relates to another one.
15             ARBITRATOR:  Please.
16   BY MR. BALLANTINE:
17        Q.   So essentially we take the base year operating
18   costs and that comes up with a permanent rent increase
19   pursuant to this analysis of $36.55, correct?
20        A.   Correct.
21        Q.   And then the new capital expenses, tell us
22   what that is.  I think we can do it pretty quickly.  I
23   don't think we need to go through each item.
24             In fact, let me just ask you the question.
25   Does this just track what we saw on Exhibit 2 that was
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 1   the basis of the temporary rent increase?
 2        A.   Right.  There's no difference.
 3        Q.   Okay.
 4        A.   From then until now.
 5        Q.   All right.  So we'll talk about that more
 6   later when we look at Exhibit 2 again, but essentially
 7   what this number is showing, what this chart is showing
 8   is, this analysis you're just identifying a permanent
 9   rent increase of $36.55?
10        A.   That's the main point.
11             MR. BALLANTINE:  Based on that, we may have to
12   revisit it on the temporary, but I don't think we will.
13   We are done with this, your Honor.
14             ARBITRATOR:  Okay.  I notice the bottom of
15   page 4 it shows $36.55 permanent, seven-year amortized
16   $56.29, and 15-year amortized $23.01.
17             Where does that fit in where we're going?
18             WITNESS:  Well, $56.29 is the sum of $44.15
19   and $12.14 above, and the $23.01 is the sum of the two
20   items on lines 153 and 154.
21             ARBITRATOR:  Thank you.
22             WITNESS:  I'm sorry it is not more
23   transparent, but that's where it comes from.
24             MR. BALLANTINE:  At some point, and this may
25   be a good time to do it, or maybe after a break, maybe
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 1   it would be appropriate to take this page out and then
 2   compare it with Exhibit 2.  Exhibit 2 is the operating
 3   exhibit here today in terms of the rent increase.
 4   That's what was supporting the rent increase and that's
 5   what I think we're trying to justify to your Honor, and
 6   this is kind of the backup for that, so to speak.
 7             ARBITRATOR:  I've got that, the correlation
 8   between 45 and 2 in my notes.
 9             MR. BALLANTINE:  Okay, very well, and then
10   further, basically the two, the $56.29 and the $23.01
11   are straight out of Exhibit 2 for the temporary rent
12   increase.  The only difference is the permanent rent
13   increase is only about $30 so that the permanent rent
14   increase that is requested and noticed in Exhibit 2 is
15   several dollars less than this.
16             ARBITRATOR:  I understand.
17             MS. HAMRICK:  Okay.
18             Is the respondent offering 45 into evidence?
19             MR. BALLANTINE:  We are, your Honor.
20             ARBITRATOR:  Any objection to 45 being
21   received, Ms. Hamrick?
22             MS. HAMRICK:  No.
23             (Exhibit 45 received into evidence.)
24             ARBITRATOR:  Very well, it is received.
25             We're going to do the same laborious analysis
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 1   of 46, 47 and --
 2             MR. BALLANTINE:  Well, your Honor, hopefully
 3   we can take out the laborious part because we've done
 4   all the laborious.  I think that these two will go much
 5   quicker because it's essentially the same, just
 6   different numbers.
 7             And, your Honor, this may be a good place to
 8   break to give our court reporter a break.
 9             ARBITRATOR:  How are you doing?
10             COURT REPORTER:  Oh, break or not, up to you.
11   No problem.
12             ARBITRATOR:  Another 15, 20 minutes?
13             COURT REPORTER:  Sure.
14             ARBITRATOR:  I'll note that Mr. McClure and I,
15   we found out at the last session, both share an almost
16   lifelong hobby of amateur radio, where he is licensed as
17   KG6TCQ, and I'm licensed as K6EVQ.  We've never talked
18   to each other on the ham radio, never met before this
19   thing, but what a small world.
20             MR. BALLANTINE:  Thank you, your Honor.  Thank
21   you for the segue, then, I guess, to Exhibits 46 and 47.
22        Q.   Dr. St. John, let's go through that.  I think
23   we can go through it quickly.  Let me just summarize.
24             Would it be fair to say that Exhibit 46 is
25   essentially the very same analysis that we just looked
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 1   at for Exhibit 45 with the only difference was that you
 2   used the year of 2016 as the comparison year instead of
 3   2015?
 4        A.   Yes.
 5        Q.   And otherwise, the analysis is exactly the
 6   same?
 7        A.   It really is.
 8        Q.   And you use the same base year of 2015,
 9   correct, in both cases?
10        A.   Yeah, same base year, different comparison
11   year.
12        Q.   Okay.  Very well.  And so I think we can go
13   through this very quickly.
14             Just note on page 1 here with the income
15   you've got three line items that you are deducting,
16   correct?
17        A.   That's right.
18        Q.   And does that include essentially -- well,
19   essentially, in 2016 we had an event occur which was a
20   rent increase which in fact is at issue here with a
21   temporary -- with a component of a temporary
22   passthrough, correct?
23        A.   Yes.
24        Q.   And you took those out, correct?
25        A.   Yes.


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 52


 1        Q.   And you took the full -- the permanent rent
 2   increase out as well?
 3        A.   That's right.
 4        Q.   All right.  And you did that because if we
 5   included it in -- we're trying to figure out what's
 6   justified and if we already included it, then it would
 7   indicate that it's not justified because we've already
 8   taken care of it, or part of it?
 9        A.   Exactly.
10        Q.   And you also took out whatever was amortized
11   carried over from the 2011 rent increase still?
12        A.   That's right.
13        Q.   Okay.  So let's just go to the page 4 of this.
14        A.   Would it be useful -- I'm just wondering,
15   would it be useful to mention at this moment that
16   Exhibit 49 explains those three deductions.
17        Q.   Let's go to 49 just real quick.  That's
18   probably a quick way to handle it.
19             Exhibit 49 is the spreadsheet entitled "Nomad
20   Village Rental Income 2016."  Is this a spreadsheet you
21   prepared?
22        A.   Yes, it is.
23             And let me just say, it was not easy to puzzle
24   it out as to the amounts that have been paid during the
25   year by the homeowners in these categories.
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 1        Q.   All right.  And the Santa Barbara County
 2   ordinance, one feature of it allows the park owner to
 3   start collecting the noticed rent increase 90 days after
 4   giving notice of the rent increase, correct?
 5        A.   Right.
 6        Q.   So since it started July 1, that is why we
 7   have some rent numbers starting in July, correct?
 8        A.   Yes, exactly.
 9        Q.   So from January to June, the numbers on your
10   chart just relate to the 2011 increase, rent increase,
11   correct?
12        A.   I'm sorry, say that once again.
13        Q.   For 2016, the entries for January to June just
14   relate -- the adjustment numbers just relate to the 2011
15   increase, rent increase?
16        A.   Well, you know, I didn't -- I see that I
17   didn't leave the column numbers on here.
18        Q.   Right.  I'm just going to the months.  In
19   other words, that's why -- January to June we don't have
20   anything for any of the 2016 numbers because the rent
21   increase had not started yet.
22        A.   That's right, exactly.  Whereas the next
23   column titled "2011 Temp" is the 2011 amortized amounts
24   as collected in 2016.
25        Q.   All right.  And so we're not too laborious, I
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 1   don't want to spend a lot of time on this exhibit, would
 2   it be fair to say essentially this is the calculations
 3   that back up your deductions from -- or exclusion of
 4   rental income that we see here on Exhibit 46?
 5        A.   That's right.
 6        Q.   I think that we don't have to spend time on it
 7   unless there's some questions.  So why don't we move on
 8   with Exhibit 46.  Unless there's something we should
 9   look at that's -- that you'd like to call our attention
10   to for the analysis, I think we understand it, at least
11   how you did it in 2015, so I'd like to go to the page 4,
12   unless there's something we should look at before we go
13   to page 4.
14        A.   No, I think we can go to page 4.  Let me only
15   say that I think the footnotes on page 3 are all correct
16   and they do explain all of the deductions which in some
17   cases are different from the deductions in the 2015
18   case.
19        Q.   Fair enough.  Were those essentially
20   relatively minor, at least the ones that are specific to
21   2016?
22        A.   Yeah.
23        Q.   Okay.
24             ARBITRATOR:  So we're now on page 4 of Exhibit
25   46?
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 1             MS. HAMRICK:  Yes.
 2             ARBITRATOR:  And we're through, at least for
 3   testimony purposes with Exhibit 49?
 4             MR. BALLANTINE:  Yes, your Honor.
 5             ARBITRATOR:  Is the respondent offering 49 in
 6   evidence?
 7             MR. BALLANTINE:  We are, your Honor.
 8             ARBITRATOR:  Any objection, Ms. Hamrick, to my
 9   receiving Exhibit 49?
10             MS. HAMRICK:  Exhibit 49?
11             ARBITRATOR:  Yes, we were just talking
12   about --
13             MS. HAMRICK:  No.
14             MS. DAVIS:  Forty-six?
15             ARBITRATOR:  They jumped ahead to 49 and we
16   had some testimony on that and this is essentially a
17   summarization of the calculations of rental income as
18   set forth in Exhibit 46.
19             MS. HAMRICK:  Well, homeowners object because
20   we're not quite clear on these dates here.  We believe
21   that this might be post the first date of the hearing
22   and have costs that weren't noticed to the homeowners.
23             ARBITRATOR:  Okay.  You can raise that issue.
24   It doesn't make it inadmissible.  It might make it
25   inaccurate but it doesn't make it necessarily
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 1   inadmissible.  Dr. St. John has testified these are his
 2   calculations summarizing what is in Exhibit 46.  If they
 3   are inaccurate, they may turn out to be and I may so
 4   find, but the issue is can it come into evidence so I
 5   can determine it?
 6             MS. HAMRICK:  Yes.
 7             (Exhibit 49 was received into evidence.)
 8             ARBITRATOR:  Thank you.  It's received.
 9             MR. BALLANTINE:  Thank you, your Honor.
10             ARBITRATOR:  Let's go back to and go through
11   page 3 -- I'm sorry, page 4 of Exhibit 46, which is, I
12   believe, what Dr. St. John said you were going to now.
13   He noted that his footnotes on page 3, footnotes 1
14   through 11, were accurate, without going through each of
15   them individually, at least on direct.
16             MR. BALLANTINE:  Correct, that's an accurate
17   summary, I think, of where we're at.
18             ARBITRATOR:  Let's take a 10-, 15-minute break
19   now.
20             Any idea how much more time, any estimate that
21   you have for your direct of Dr. St. John?
22             MR. BALLANTINE:  I would say half an hour to
23   an hour, probably closer to the half an hour unless I
24   wind up being a little bit slower than I think I can be.
25             ARBITRATOR:  All right, very good.  Let's take
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 1   15 minutes.
 2             (A short recess was taken.)
 3             ARBITRATOR:  All right, back on the record.
 4   In the matter of In Re:  Nomad Village Mobile Home Park.
 5   The representatives for the homeowners are present and
 6   the respondent is present.  We are still in the reopened
 7   direct examination of Dr. St. John, who is present.
 8             He's reminded that he remains under oath.  You
 9   can continue.
10   BY MR. BALLANTINE:
11        Q.   Dr. St. John, when we broke we were looking at
12   page 4 of Exhibit 46.  I just want to finish up were
13   that page.  Do you have it in front of you?
14        A.   I do.
15        Q.   All right.  Give us an overview of 46.  Is it
16   similar to page 4 of Exhibit 45?
17        A.   Yes.
18        Q.   Is the analysis essentially the same?
19        A.   Absolutely the same.
20        Q.   And what does this document tell us?
21        A.   Well, in the center following the No. 3, the
22   section 3, it says that the permanent increase should be
23   $43.35.
24        Q.   We see that in line 152?
25        A.   That's right.
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 1        Q.   Was that derived the same way as you explained
 2   in Exhibit 45?
 3        A.   Yes.
 4        Q.   So essentially the comparison of the 2016
 5   years, the increase cost in 2016 versus 2010 indicates a
 6   permanent rent increase of $43 would be justified?
 7        A.   Yes.  I mean that's analogous to $36.55 based
 8   on 2015.
 9        Q.   Okay.
10        A.   And it stands to reason that, being another
11   year, it might be a little higher, and the analysis
12   shows that it is a little higher.
13        Q.   Okay, very good.
14             Let's go on, then, to the next exhibit, 47.
15             ARBITRATOR:  Is 46 being offered now?
16             MR. BALLANTINE:  Yes, your Honor, it is.
17             ARBITRATOR:  Any objection to 46 being
18   received?
19             (Exhibit 46 was received into evidence.)
20             MS. HAMRICK:  No.
21             ARBITRATOR:  Thank you very much, Ms. Hamrick.
22             You may continue.
23   BY MR. BALLANTINE:
24        Q.   And just to take care of this also, Exhibit
25   48, very quickly, 48 is entitled a "Profit-and-Loss
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 1   Statement for Lazy Landing MHP, LLC, doing business as
 2   Nomad Village, through December 31, 2016."
 3             Was this profit-and-loss statement, was this
 4   the basis for your income-and-expense analysis in
 5   Exhibit 46 for the year 2016, the Exhibit 46 we just
 6   looked at?
 7        A.   Yes.
 8        Q.   All right.
 9             MR. BALLANTINE:  Your Honor, I would offer
10   Exhibit 48 into evidence as well for that purpose.
11             ARBITRATOR:  Thank you.
12             Any objection to 48 being received?
13             MS. HAMRICK:  No.
14             (Exhibit 48 was received into evidence.)
15             ARBITRATOR:  Thank you.  It's received.
16             MR. BALLANTINE:  Thank you, your Honor.
17        Q.   All right, we took care of that, so let's go
18   back to Exhibit 47.  Exhibit 47 also covers the year
19   2016, correct?
20        A.   That's right.
21        Q.   All right.  And then, I take it, it would be
22   fair to say that the income and expense information is
23   also based on Exhibit 48, the profit and loss?
24        A.   Yes.
25        Q.   And the recent, you have the rental
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 1   adjustments.  It's also based on 49 as we discussed
 2   before?
 3        A.   Yes.
 4        Q.   So tell us about Exhibit 47 and why you did it
 5   and what the difference is with Exhibit 46.
 6        A.   Well, I think the only difference appears on
 7   line 87, page 2.
 8        Q.   All right.  In fact, reading the title of this
 9   document, it says on lines 1 and 2 here on page 1,
10   "Nomad Village fair return analysis, legal and
11   consulting fees expense see lines 87 and 94."
12        A.   Right.
13        Q.   So 87, let's go to line 87, and you can
14   explain what you did.
15        A.   So line 87, you'll see that in column G of
16   line 87 it's blank, and that's because the books of
17   record in the -- the income expense statement does not
18   include any legal expenses paid in 2016.
19        Q.   You mean above the line?
20        A.   I was just going to say.
21             But below the line -- normally these analyses,
22   we only use amounts that are above the line, and the
23   books of record actually, as I recall, identify amounts
24   below the line as being nonrecurring.  I don't have that
25   document in front of me, I don't have 48 so I can't read
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 1   it.
 2        Q.   Well, let me give it to you.  Maybe we do want
 3   to look at 48.  So let me direct your attention to page
 4   2 of Exhibit 48.
 5        A.   Right.  So it says, in 6201, or category 6201
 6   it says -- for year-to-date it has $335,000 in
 7   nonrecurring legal fees.  So the way the books of record
 8   are kept, this amount is not included in net operating
 9   income, or in the normal expense increases, precisely
10   because it's nonrecurring.
11        Q.   And did the operator explain to you that those
12   nonrecurring legal fees all related to this rent
13   control-related litigation?
14        A.   That's right, that's the explanation that I
15   was given.
16        Q.   And those were real dollars that were actually
17   paid in the year 2016, correct?
18        A.   That's my understanding.
19        Q.   All right.  And as a matter of the books of
20   record showed that due to the fact that those were
21   incurred, that the park actually had a net loss of
22   $134,000?
23        A.   Well, now you're on page 3 --
24        Q.   No, I'm still on page 2 of the -- I'm talking
25   about the books and records.
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 1        A.   Okay.
 2             ARBITRATOR:  You're looking at the last
 3   numerical entries on the bottom of page 2 of Exhibit 48?
 4             MR. BALLANTINE:  Yes.  We lost it.  I had it
 5   in front of Dr. St. John again, but yes, we are, your
 6   Honor, yes.
 7        Q.   So my question was, with the legal fees
 8   incurred, the park showed a loss of $134,000?
 9        A.   That's right.  I might say with legal fees
10   included and with interest expense included.  Interest
11   expense is also what we call below the line.
12        Q.   All right.  But that's real dollars, though,
13   that the park actually did pay?
14        A.   It did indeed, both of them are real dollars,
15   so the park actually had, in cash terms, a $134,472
16   loss.
17        Q.   So essentially does that mean that the park
18   owners, to close out 2016 they had to actually pay
19   $134,000 into the park?
20        A.   I'm not an accountant, but I believe so.
21        Q.   I think the park owners remember doing that.
22   I'm sure we can ask them.  I don't think we need to.
23             All right, so let's go back to Exhibit 47, and
24   we were just looking at line 87, I think, on page 2.
25        A.   Right.  So in column J, page 2, Exhibit 47, I
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 1   put this $135,000 --
 2        Q.   $335,000?
 3        A.   $335,000, thank you, that is below the line in
 4   the book of record.  I put it here because -- so let me
 5   explain why.
 6             So the supposition here is what if someone
 7   were to tell us no, these amounts should not be
 8   amortized and paid in the manner we've recommended, that
 9   I analyzed and that I recommended, but rather these
10   should be treated as an expense.
11        Q.   When you say "these" --
12        A.   The legal fees.  Because the legal fees -- one
13   category of legal fees, $400,000, and we're proposing
14   that it be amortized.
15             If someone was to say, no, that's not the
16   right way to do it, it should be treated as an expense,
17   the main purpose of doing this 2010-2016 alternative
18   analysis is to show that if it is to be an expense and
19   that if a case were to be brought based on 2016, or if
20   the current case -- if the 2016 numbers were to be used
21   on that basis, it would make an enormously greater space
22   rent increase.
23             I'd like to just say I don't recommend that
24   this be followed.  It's not the right way to do it, in
25   my opinion, but I do think it's important that we know
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 1   that if legal fees are treated as an expense, then these
 2   amounts that I characterized as lumpy, it really
 3   distorts --
 4             ARBITRATOR:  They are calculated and accounted
 5   for in one year rather than amortized over whatever the
 6   amortization year is --
 7             WITNESS:  Thank you, your Honor.
 8             ARBITRATOR:  -- if I understand what you are
 9   saying correctly.
10             WITNESS:  Yes, you are understanding.
11   BY MR. BALLANTINE:
12        Q.   And I think there's another element to it as
13   well, that that also then leads to a permanent rent
14   increase as opposed to one that goes for a limited
15   duration of time and then phases out, correct?
16        A.   That is correct.
17        Q.   Because when we compare operating costs we do
18   that to come up with the permanent rent increase?
19        A.   That's right.  Exactly.  We're proposing that
20   that amount be paid out on an amortized basis over seven
21   years.  If it were to be done this way, it would be an
22   enormously greater increase and, as you just said, it
23   would be permanent.
24        Q.   And just so we're clear, when we say the
25   amount, the $335,000 is only a portion of the legal fees
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 1   that are at issue or the subject of the 2016 rent
 2   increase, correct?
 3        A.   That is correct.  The reason I used the
 4   $335,000 is that's the amount that happens to have been
 5   paid in 2016.  Someone else would have to say why those
 6   amounts were paid in that year as opposed to some other
 7   year, if it's important, but I simply used that number
 8   from the books of record, and if we treat it as an
 9   expense, then it has this outcome.
10        Q.   Okay.  Let me ask you this way.  You've talked
11   about the two ways it could be done, this way or the
12   other way.  Would it be fair to say that, in your
13   opinion as an economist in this area of regulatory
14   economics, that you have got to do it one way or the
15   other.  In other words, you can't just ignore the legal
16   fees and expenses; otherwise the park owner doesn't get
17   a recovery at all for that.
18        A.   That's absolutely right.  That goes for
19   capital improvements and it goes for legal fees and
20   other large, unusual expenses.  That have to be handled
21   one way or the other.
22        Q.   All right.  So let's see what that -- oh, by
23   the way, before we leave page 2, let me direct your
24   attention to line 94 that you also referenced, and tell
25   us what that is and what you did with that.
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 1             ARBITRATOR:  Which line, I'm sorry?
 2             MR. BALLANTINE:  Line 94, your Honor, again on
 3   page 2 of Exhibit 47.  I'm looking at line 94,
 4   referencing consulting.
 5             WITNESS:  Right.  So this is the same
 6   principle, that they simply left the consulting fees in
 7   the analysis, just as they were in fact paid in columns
 8   I and J.
 9   BY MR. BALLANTINE:
10        Q.   And again, those were consulting fees that
11   were incurred relative to the rent control proceedings?
12        A.   Right.
13        Q.   And rent increase calculations for the
14   purposes of the rent control?
15        A.   That's right.
16        Q.   All right, good, thank you.
17             So then let's turn to page 3.  And page 3 -- I
18   think the only thing that I want to bring your attention
19   to is line 113.  If I understand this correctly,
20   essentially what this shows is that if you include the
21   legal and consulting fees related to the rent
22   proceedings in your income and expense or MNOI analysis,
23   you show a net operating loss of $93,000 for 2016.
24        A.   Correct.
25        Q.   And so let's go to page 4.  Now, is page 4
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 1   similar to page 4 on the other two exhibits, 45 and 46,
 2   that we looked at a little while ago?
 3        A.   Yes.
 4        Q.   So it's essentially you're using those MNOI
 5   income and expense figures and applying them to the
 6   methodology dictated under the Santa Barbara County Rent
 7   Control Ordinance?
 8        A.   Yes.
 9        Q.   So essentially items 1 and 2 are just
10   essentially just the CPI, 75 percent of CPI allocations
11   that we discussed?
12        A.   Yep.
13        Q.   And then page -- or excuse me, No. 3, I guess,
14   is then essentially where the -- where this -- having
15   expense, the legal and consulting fees kind of shows up
16   in the analysis, correct?
17        A.   Yeah.  I mean that's what I would call the
18   distortion occurs here, that the permanent space rent
19   increase would be $208.81 per space per month forever,
20   by this analysis.
21        Q.   Okay.  It would be fair to say, though, this
22   analysis is based on real dollars expended by the park
23   in 2016, correct?
24        A.   It is, absolutely.
25        Q.   And then if we go down to No. 4, those are the
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 1   capital expenses that we had in the rent increase
 2   notice, correct?
 3        A.   Yes.
 4        Q.   The street paving and electric?
 5        A.   Right.
 6        Q.   But then for other amortized amounts,
 7   professional fees, those numbers are different, correct?
 8        A.   Well, the one on line 159 is different because
 9   I took the $135,000 out of what used to be $400,000.
10        Q.   $335,000?
11        A.   $335,000, thank you, $335,000 out of the
12   $400,000 on the previous table on Exhibit 46.
13        Q.   All right.  So that leaves only $65,000 to
14   pass through as a temporary increase?
15        A.   That's right.
16        Q.   You'd have to deduct that, right; otherwise,
17   if you left the $400,000 there, it would be essentially
18   double recovery and that wouldn't be right?
19        A.   That's right, it wouldn't be correct.
20        Q.   All right.  So, then, if we go down the rest
21   of the page, then, you have the same permanent rent
22   increase calculated on item No. 3, and then there are
23   two revised -- or the one revised temporary?
24        A.   That's right.
25        Q.   To get to a total justified increase of $251?
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 1        A.   Correct.
 2             ARBITRATOR:  Just so I'm clear, the amounts
 3   you have at the bottom, lines 166 through 170 of Exhibit
 4   47, that's simply an alternative analysis based on what
 5   you talked about a few moments ago, not what was being
 6   sought by the respondent in rent increases in this case?
 7             MR. BALLANTINE:  Correct.
 8             WITNESS:  That's right.
 9             MR. BALLANTINE:  Correct, it's to show --
10             ARBITRATOR:  It's an alternative scenario
11   saying if we did it this way this is what it would be,
12   rather than that.
13             MR. BALLANTINE:  Right.  And the reason why
14   it's presented, we saw in the briefing the homeowners
15   had raised a question, said legal fees are not a capital
16   expense item, they are not a capital improvement to the
17   park, you can't treat them as a temporary rent increase
18   like you would a capital expense like building a
19   clubhouse or the streets, and our comment is, well, if
20   you don't do it that way this is what happens, it's real
21   numbers spent, and that's why it's being presented to
22   your Honor.
23             ARBITRATOR:  An expense item rather than an
24   amortization item.
25             MR. BALLANTINE:  Exactly.  It shows it in
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 1   a number fashion, very analytical.  If you apply it to
 2   the exact same analysis, this is what the difference is.
 3             ARBITRATOR:  Is Exhibit 47 being offered?
 4             MR. BALLANTINE:  Yes, it is, your Honor.
 5             ARBITRATOR:  Thank you.
 6             Any objection to Exhibit 47 being received,
 7   Ms. Hamrick?
 8             MS. HAMRICK:  No.
 9             (Exhibit 47 was received into evidence.)
10             ARBITRATOR:  Thank you very much.
11             Then 45 through 49 have been received.
12             You may continue.
13             MR. BALLANTINE:  Thank you.
14             So I think, your Honor gave a good segue to
15   what I want to do, just so we're clear.
16        Q.   Let's go to Exhibit 2.
17             Dr. St. John, I want to just draw your
18   attention to Exhibit 2.  It's in evidence, it's already
19   been accepted.  We talked about it last time and so I
20   don't want to go through this in detail because we
21   already talked about it but since there's been a
22   three-month break I do want to spend a moment with it
23   just to orient ourselves here in light of the new
24   information we have.
25             Do you recognize Exhibit 2?
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 1        A.   Yes.  I prepared it.
 2        Q.   And this is the document on which the rent
 3   increase was based, the rent increase we're dealing with
 4   here today?
 5        A.   That's right.
 6        Q.   So can you tell us a little bit about this
 7   exhibit and how it relates to your analysis that you did
 8   for 2015 and 2016?
 9        A.   Well, this is based on 2015 as the comparison
10   year, and this is simply a summary of what is in Table 1
11   for 2015, and as originally presented, it summed to
12   $108.61 per space.
13             The categories 3 and 4 haven't changed.  The
14   only thing that's changed in the new analysis is the
15   permanent rent increase, category 1 at the top --
16        Q.   Two?
17        A.   Two, thank you, which was at that time $29.31,
18   and in the current analysis, slightly revised analysis,
19   it came to $36.55.
20        Q.   And you're referencing Exhibit 45, the 2015
21   analysis?
22        A.   That's right.
23             MR. BALLANTINE:  And, your Honor, so we're
24   clear, we're asking for what has been noticed, not a
25   different number but we're showing an analysis that
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 1   supports that number.
 2             ARBITRATOR:  I understand.
 3   BY MR. BALLANTINE:
 4        Q.   All right.  So if you do it the alternative
 5   method, somewhat alternative, slightly tweaked, maybe,
 6   is the best way to put it, or slightly updated, what you
 7   came out with before for permanent MNOI rent increase of
 8   $29.31, by doing the application under 45, that would
 9   actually support a $36.55 permanent rent increase,
10   correct?
11        A.   That's correct.
12        Q.   And then if we go down to the temporary
13   increases, and I just want to go through them quickly so
14   we orient ourselves so what we talked about, item 3,
15   "Capital Improvements and Expenses," tell us what that
16   is and what you did.
17        A.   Well, the streets were paved.  The cost of the
18   paving was $274,629.
19             The common area electric work was done.  The
20   cost of that was $49,161.
21             In both of those cases, the amortization was
22   done at 9 percent over 15 years, and the results are
23   shown both per month and then per space.
24        Q.   So they show that they justify a temporary
25   space rent increase of the numbers reflected?
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 1        A.   Right.  The total is $23.01 and it will last
 2   for 15 years.
 3        Q.   Let me ask you about those two things, just
 4   make sure I'm real clear.  The 15-year period for these
 5   two items of capital improvements and expense, did you
 6   select that number?
 7        A.   Yes.
 8        Q.   And did you do it based on your kind of review
 9   of the information that you had about these particular
10   capital expense items?
11        A.   Yes.
12        Q.   And we reviewed those backup items before at
13   the last hearing and I don't want to revisit that if we
14   don't have to.
15             But you did look at those -- the information
16   about what was actually done, correct?
17        A.   Yes.
18        Q.   And in your professional opinion as an expert
19   in this field of calculating rent increases, was 15
20   years an appropriate number of years to use for this
21   amortization?
22        A.   Yes.
23        Q.   Did that 15 years reasonably relate to the
24   expected life of the improvements from an economic
25   standpoint?
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 1        A.   Very, very roughly, yes.
 2        Q.   And within a standard of reasonableness, as an
 3   expert?
 4        A.   Yeah, I truly believe so.
 5        Q.   And similarly, the 9 percent rate, was that an
 6   appropriate rate to use for this amortization?
 7        A.   I believe it is.
 8        Q.   And again, is that based on your experience as
 9   an expert economist doing these types of calculations?
10        A.   Yes.  I mean there's no exact number, it could
11   be a little higher, could be a little lower.  There's
12   probably a range of reasonableness.  I think the 9
13   percent is middle of the range.
14        Q.   And therefore, appropriate and reasonable?
15        A.   Yeah, that's right.  I mean 9 percent by
16   today's standards when interest rates are so low may
17   seem to some people like a high rate of interest but if
18   the park were to go out for a second mortgage to pave
19   the streets, I believe they would pay 9 percent, that
20   range.
21        Q.   Maybe even more?
22        A.   Maybe even more.
23        Q.   Have you heard of hard money loans to mobile
24   home parks in excess of 10 or 12 percent?
25        A.   Yes.  I can't cite chapter and verse, but that
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 1   would not surprise me.
 2        Q.   All right.  So you applied those numbers, the
 3   9 percent and the 15 years, correct?
 4        A.   That's right.
 5        Q.   And you used your professional judgment to do
 6   so?
 7        A.   And 9 percent, by the way, was accepted in the
 8   last proceeding by all parties, so it seemed reasonable
 9   to accept that in this proceeding.
10        Q.   Or at least it was accepted by the arbitrator
11   repeatedly, correct?
12        A.   Right, and by Mr. Barr, who was involved in
13   that case.
14        Q.   That's a good point.  All right, so then let's
15   go to the second part, professional fees, and tell us
16   about those.
17        A.   Sure.  So the cumulative professional fees are
18   recorded as $400,000, and a very rough estimate of the
19   professional fees for this proceeding was $110,000, and
20   applying the 9 percent and in this case a seven-year
21   time period results in the per-month and per-space
22   amounts shown on the chart.
23        Q.   Let's talk about the amortization period, the
24   seven years.  In your professional judgment, was that
25   reasonable and appropriate?
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 1        A.   Yes.  It could be less, it could arguably be
 2   longer than that.  Seven seems reasonable.  Very
 3   roughly, it seems to me, that the amortization of legal
 4   fees for one proceeding should ideally expire before we
 5   have another proceeding, and park owners often do
 6   reapply in another case in five years or ten years,
 7   different periods, but a seven-year period seemed
 8   reasonable.
 9        Q.   That was the period accepted for professional
10   fees amortization in the last arbitration?
11        A.   That's right, it was.
12        Q.   We've talked a little bit about Mr. Barr.  He
13   was the expert called by the homeowners at the 2011
14   proceeding, correct?
15        A.   Yeah.
16        Q.   And you were there?
17        A.   I was there.
18        Q.   And he works with the homeowners in these
19   types of proceedings?
20        A.   He does.
21        Q.   All right.  Have you been at proceedings in
22   which you've seen or heard Mr. Barr, or Dr. Barr,
23   whatever he is, agree that a five-year amortization for
24   professional fees is appropriate?
25        A.   I can't recall that.  I wouldn't be surprised,


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 77


 1   but I can't specifically recall him saying that.
 2        Q.   Do you recall being in Clovis in July and
 3   hearing him say that?
 4        A.   I cannot recall that particular thing from
 5   that case.  I was there.
 6        Q.   All right, let's see.  And so, then, tell us
 7   about the -- well, and these two items, the $400,000 to
 8   $110,000, again without going back to the exhibits, you
 9   did see documents that explained what those were for,
10   correct?
11        A.   Yes.  You mean like invoices and so forth?
12        Q.   Yeah, summaries.
13        A.   Right.
14        Q.   And we marked them, they're in evidence and we
15   don't need to look through them unless you need to.  But
16   you looked through those and saw there were documents
17   that supported those numbers?
18        A.   There are documents that support those
19   numbers.
20        Q.   And we can look at those documents to see what
21   period, for example, those fees related to?
22        A.   Yes.
23        Q.   Okay.  So going down the line, then, explain
24   the summary of the increases and how we get to the
25   total.
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 1        A.   Well, it's perfectly simple.  The permanent
 2   increase labeled "MNOI increase" is coming from the top,
 3   and that came from the original Table 1.  The variable,
 4   by the way, is the CPI increase, and this is a point I
 5   was making before.
 6             The CPI increases are computed by space,
 7   specifically for each space, and it depends on whatever
 8   the rent is for that space at the time that the increase
 9   is calculated, so they vary.
10        Q.   And I guess the nomenclature would have been
11   better to say 75 percent of CPI.
12        A.   Correct.
13        Q.   You meant the partial indexing?
14        A.   Right, it's always 75 percent in Santa Barbara
15   County.
16        Q.   Yeah.
17        A.   So that's the permanent part.
18        Q.   The $29.31?
19        A.   Well, the $29.31 plus the variable amount,
20   whatever it is for each space, and it comes out to a
21   variable amount that, roughly speaking, it would be
22   $29.31 plus whatever it was for that particular space
23   over that time period.
24        Q.   And you've looked at the ordinance, correct?
25   We talked about that.
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 1        A.   Yeah.
 2        Q.   And the 75 percent of CPI, that can't be at
 3   issue or in dispute in these proceedings, correct?
 4        A.   I don't think so.  Realistically, I don't
 5   think so.
 6        Q.   At least whatever that number is --
 7        A.   It shouldn't be in dispute.
 8        Q.   It's not something subject to having to ask an
 9   arbitrator to award?
10        A.   That's right.  That's precisely true.
11        Q.   I think we've resolved that dispute, but there
12   could be a dispute as to what that number is, but once
13   we all agree on what 75 percent of CPI is, then that's
14   something out of the equation for something that the
15   park owner has to ask the arbitrator for, is that
16   correct?
17        A.   Yes, that's my understanding.
18        Q.   Okay, fair enough.  So that's kind of the out
19   of the equation, but it's there.
20        A.   Yeah.
21        Q.   All right.  Tell us about the permanent
22   increases and then temporary increases.  Is that simply
23   the math from above?
24        A.   Just the math.  I just did the addition.  So
25   the item 3 -- the two item 3 figures are summed to get
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 1   to $23.01, and the two item 4 amounts are summed to get
 2   $56.30.  So the sum of all of these increases, not
 3   counting the variable, is $108.61.
 4        Q.   Okay.  And that was the amount of rent
 5   increase that was noticed, is that right?
 6        A.   Yes, that's right.
 7        Q.   Let me ask you a few questions about the
 8   backup on the electrical.  You looked at the electrical
 9   issue a little bit, is that correct?
10        A.   Yes.
11        Q.   And you've talked a little bit about the fact
12   that expenses regarding the electrical under the PUC,
13   there are certain things that you don't consider for a
14   rent increase and there are certain things that you do
15   consider, correct?
16        A.   Yes, that's right.
17        Q.   Can you explain that a little bit?
18        A.   Well, roughly speaking, the PUC issue is that
19   there's an agreement between the public utility and the
20   park, that the park will submeter the gas and electric,
21   electricity cost to the residents, and will charge the
22   residents at the rates that the public utility charges
23   everyone.  But the public utility charges the park a
24   reduced amount in order to leave the park, in theory,
25   with residual funds to maintain the system within the
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 1   park.
 2        Q.   Then let me ask you about common area because
 3   you talked about that before.  You included in your MNOI
 4   analysis a factor of expenses that the park incurs for
 5   common area expenses related to utilities, correct?
 6        A.   Right, right, that's lines -- back on Exhibit
 7   45, it's lines 38 and 40.
 8        Q.   Okay.  And why did you do that?
 9        A.   Well, as I explained before, we normally take
10   the utility income and utility expenses out, at least
11   the gas and electric income and expenses out.  But if we
12   do that, then the common area electricity wouldn't be
13   accounted for in any way, so we make an adjustment to
14   add it back in, and the protocol that's been used in
15   other cases is 10 percent, meaning that perhaps the
16   utilities -- the common area utilities are 10 percent of
17   the total.  There's no separate meter so there's no way
18   to tell precisely, so 10 percent has been used as an
19   estimate.
20        Q.   And in your professional opinion, that's
21   appropriate?
22        A.   It seems to me it's appropriate.  I mean if
23   someone who knew about electricity were to testify
24   otherwise, I would probably defer -- I would defer to
25   his or her authority in that area, but I haven't heard
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 1   that in this case or in other cases, so 10 percent has
 2   been used quite a lot.
 3             We've referred to Dr. Barr quite often.  I
 4   believe it's the case that it was his estimate in some
 5   case in the past that 10 percent would be true, and
 6   we've been using it ever since.
 7        Q.   All right.  So then let me circle around on
 8   the issue of the common area.  Would it be fair to then
 9   say in your professional opinion as an economist doing
10   these analyses, that electrical expenses related to
11   common area electric example, or common area aspects of
12   the park are things that are subject to compensation to
13   the park owner through rent increases?
14        A.   That's correct.
15        Q.   So let me give you a group of documents and
16   ask you to look at them.  It's what we'll mark as
17   Exhibits 50 to 53.  I'll ask you to look at those
18   while --
19             Your Honor, if I may approach and provide them
20   to your Honor?
21             ARBITRATOR:  Yes.
22             MR. BALLANTINE:  I previously gave these
23   documents to the homeowners today.  I think they have
24   seen them well before this, as well.
25             (Exhibits 50 - 53 were marked
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 1             for identification.)
 2             ARBITRATOR:  These are Exhibits 50 to 53.
 3             MR. BALLANTINE:  Yes, sir.  And I'll go
 4   through which ones they are.  I thought my office had
 5   done it so I apologize for the handwriting, but I wrote
 6   the numbers on each of them to avoid confusion.
 7             ARBITRATOR:  All right.
 8             MR. BALLANTINE:  For the record, I'll identify
 9   each of these and then I can talk about them.
10             Exhibit 50 is entitled "Settlement Agreement
11   Mutual Release."
12             Exhibit 51 is entitled "Amendment to
13   Settlement Agreement and Mutual Release."
14             Exhibit 52 is a letter dated April 30, 2014,
15   from the County of Santa Barbara Planning & Development
16   Department to me.  It's a two-page letter.
17             And then Exhibit 53 is a chain of e-mails
18   involving the people of the Santa Barbara Planning &
19   Development Department.  The first one is from Steve
20   Mason, the assistant director of the department, to
21   Massoud Abolhoda, the building official in Santa Barbara
22   County.
23             ARBITRATOR:  Do these involve settlement
24   negotiations in the earlier case?
25             MR. BALLANTINE:  No.  They involve a
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 1   settlement agreement not involving the other rent
 2   controls proceedings.  They involve a settlement
 3   agreement that led to the electrical work that was done
 4   pursuant to -- that's relevant to this proceeding.
 5             ARBITRATOR:  Okay.  It has nothing to do with
 6   the settlement agreement and settlement negotiations as
 7   to these parties in this case --
 8             MR. BALLANTINE:  No.
 9             ARBITRATOR:  -- or the other case?
10             MR. BALLANTINE:  Correct.  Nothing to do with
11   any settlement involving these two parties.
12             ARBITRATOR:  Just wanted to make sure.
13             MR. BALLANTINE:  Yes, your Honor.  Nothing to
14   do with any rent proceeding whatsoever, nothing to do
15   with the homeowners.  The park was a party to this.
16             ARBITRATOR:  Let me just confirm with
17   Ms. Davis.
18             Ms. Davis, you folks have received these four
19   exhibits, is that correct?
20             MS. DAVIS:  Yes, your Honor.
21             ARBITRATOR:  Okay, thank you.
22             MR. BALLANTINE:  I guess I can offer them into
23   evidence now before I talk about them.
24             ARBITRATOR:  Any objection to these four
25   exhibits being received, Ms. Davis.
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 1             MS. DAVIS:  No.
 2             ARBITRATOR:  Thank you.  Without objection
 3   they are received.
 4             (Exhibits 50 - 53 were received
 5             into evidence.)
 6             MR. BALLANTINE:  Thank you.
 7             CLERK:  Can I interrupt?  Has the County
 8   received those exhibits?
 9             MR. BALLANTINE:  I think that you have.  I
10   know I've given you everything so far electronically.
11   I'll make sure you get a set.
12             CLERK:  Is that what was on the disk?
13             MR. BALLANTINE:  I'll double-check.  If they
14   are not on the disk, I'll give them to you
15   electronically and anything we will provide
16   electronically.
17             CLERK:  Okay, thank you.
18             MR. BALLANTINE:  And just to that, and the
19   clerk had asked us for electronic versions of all
20   exhibits, and we gave them everything that we've marked
21   previously, as well as, I note, the first group that we
22   looked at.  I'm not sure if we included this.
23             ARBITRATOR:  I assume this is from you folks
24   or from the County, from the respondent?
25             MR. BALLANTINE:  We sent your Honor the exact
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 1   same thing that we sent to the County, in case you
 2   preferred electronic to paper.  Some people like to have
 3   both.
 4             ARBITRATOR:  Off the record.
 5             (Discussion off the record.)
 6             ARBITRATOR:  Back on the record.
 7             You may continue.
 8             MR. BALLANTINE:  Thank you.
 9        Q.   Dr. St. John, I've handed you Exhibits 50 to
10   53.  Have you seen those documents?
11        A.   Yes, I've seen them.
12        Q.   And you've reviewed them as part of your work
13   in this case?
14        A.   I have.
15        Q.   Maybe the easiest thing to do is go to Exhibit
16   51, which is an amendment to 50.  And on 51, I'll bring
17   your attention to page 2 of this document.
18        A.   Yes.
19        Q.   And there's an item No. 1 that says:  "The
20   parties hereby modify the scope of work set forth in the
21   agreement."
22             Do you see that?
23        A.   Yes, I do.
24        Q.   And then it describes some electrical work to
25   be done, correct?
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 1        A.   Uh-huh, I see that.
 2        Q.   You see in A, in subs 1 and 2 they reference
 3   new transformers?
 4        A.   Yes.
 5        Q.   And do you see they relate to common areas?
 6        A.   I do.
 7        Q.   Okay.
 8        A.   Yeah.
 9        Q.   Now, in your opinion, doing the analysis here,
10   would the work related to these two transformers for
11   these two common areas, would those be appropriate to
12   include in a rent increase?
13        A.   Yes.
14        Q.   Then I guess I have to go back to 50.  I
15   apologize.  I try not to jump back and forth.
16             ARBITRATOR:  Question from the bench.
17             The increase that you referred to a moment
18   ago, Dr. St. John, that would be an increase that would
19   be amortized rather than be permanent, is that correct?
20             WITNESS:  It probably should be amortized.
21             ARBITRATOR:  Got it.  Thank you.
22   BY MR. BALLANTINE:
23        Q.   And in fact, you've looked at the documents,
24   correct, regarding this rent increase?
25        A.   Yes.
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 1        Q.   So Exhibit 2 has some reference to common area
 2   electrical work costing about $60,000?
 3        A.   That's right.
 4        Q.   And to your recollection, did that include
 5   replacing the two common area transformers?
 6        A.   I believe it did.  The reason I said
 7   "probably" and not "certainly" is simply because what I
 8   don't recall is the breakdown -- at this moment I don't
 9   recall the breakdown of the common area electrical work
10   and so I don't know how much the transformer part of it
11   was.  There were some other things, as I recall.
12        Q.   Yeah.  Well, then the other thing was, we can
13   look at it here in Exhibit 51, which let's finish off
14   before we go back to 50, Item No. 4, it talks about a
15   new permanent service connection for 100-amp service to
16   Space 92?
17        A.   Yes.
18        Q.   That was the other item?
19        A.   I see, okay.
20        Q.   And to your knowledge, then, that was given a
21   new line, basically a new connection for that one space,
22   correct?
23        A.   Yeah.  And all of this was in the nature of a
24   project.  This was all part of what I would call a
25   project, and that's what this settlement agreement had
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 1   to do with.
 2        Q.   All right.  Let me ask you, then, to go back
 3   to Exhibit 50 and look at page -- I thought it was
 4   carried over to 51, but I was mistaken -- page 3, and
 5   I'll actually have you look at Recital F.
 6        A.   Yes, I'm looking there.
 7        Q.   And I'll just read it into the record so again
 8   we're kind of literally all on the same page.
 9             ARBITRATOR:  Read it slowly.
10             MR. BALLANTINE:  Will do.  Mr. McClure has
11   trained me.  I may not be a very good student but he's
12   tried.
13             "F, Nomad will pay the department the sum of
14   $2,000 upon its initial submission of its plans as
15   provided for herein and pay the permit costs required
16   under the current fee ordinance.  The cost for the
17   required permit is $1,221.97.  The penalty fee
18   requirement under the Building Fee Ordinance will be
19   waived.  Payment will be made upon submittal of the
20   plans, as described in this, on or before January 14,
21   2011.  Said payments shall be in full and complete
22   satisfaction of all costs and abatement or compliance
23   pursuant to Santa Barbara County Code Section 10-20.12."
24             Do you see that paragraph?
25             WITNESS:  Yes.
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 1   BY MR. BALLANTINE:
 2        Q.   So let me ask you a few things about that.
 3             There's a reference to a $2,000 payment as a
 4   processing fee for the initial submissions of the plans,
 5   correct?
 6        A.   It appears so.
 7        Q.   And would it be fair to say that you did not
 8   include that $2,000 as something that's in the,
 9   essentially, the expenses that are part of the basis of
10   the rent increase in this case?
11        A.   That's true.
12        Q.   And would the same be the case, the $1,221
13   cost for the required permit?
14        A.   That's not here, either.
15        Q.   Okay.  And then it also says "The penalty
16   requirement under the building fee ordinance will be
17   waived."
18             Is it fair to say that there's no penalty cost
19   whatsoever in any of the expenses that you included as
20   the basis of your rent increase?
21        A.   To the best of my memory, no.
22        Q.   And in fact, you see that the County said
23   there were no penalty?
24        A.   In this case, right, exactly.
25        Q.   Fair to say, you're not aware of any other
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 1   penalties that were reflected in the books and records?
 2        A.   Right, I don't recall any other penalties of
 3   any kind.
 4        Q.   Okay.  So let me move to Exhibit 50.  I think
 5   we're done with 51.  Let me ask you to look at 52.  This
 6   is a document you've looked at before?
 7        A.   Yes.
 8        Q.   And I want to read a couple parts into the
 9   record and then ask you about them and I'll do my best
10   to do it slowly.
11             I want to read the last clause on the first
12   page.  It says:
13             "The building and safety division of the
14   Santa Barbara County Planning & Development Department
15   withdraws the following notices of violation and notices
16   of determination and vacates all outstanding fines and
17   penalties."
18             Do you see that?
19        A.   Yes, I do.
20        Q.   And that was in 2014.  Is that consistent with
21   your understanding of the records, that there were no
22   outstanding -- there were no penalties or fines that
23   came up in any of the books and records?
24        A.   Right.
25        Q.   And then on the top of page 2, the first
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 1   paragraph says, and I'll read a portion of it:
 2             "In accordance with the foregoing, the
 3   Building & Safety Division of the Santa Barbara County
 4   Planning & Development Department hereby permanently and
 5   forever withdraws all outstanding notices of violation
 6   and notices of determination and vacates all outstanding
 7   fines related to the violation Case No.," and then
 8   there's a case number, "Nomad Village Mobile Home Park,"
 9   and it has the address, "and no sums are currently owing
10   by the property owner or lessee of this property," et
11   cetera.  It goes on.
12             Do you see that?
13        A.   Yes, I do.
14        Q.   Is that consistent with your analysis -- that
15   is, you haven't included -- there are no fines or
16   penalties or anything related to a notice of violation
17   that is a cost to the homeowners as the basis of the
18   rent increase in your analysis?
19        A.   Yeah, that's my understanding.
20        Q.   And --
21        A.   No fines, no penalties.
22        Q.   That would include -- your understanding is
23   supported by this letter, correct?
24        A.   Yes, it is.
25        Q.   And then let me try to move quickly and go
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 1   through Exhibit 53.  Have you looked at this document?
 2        A.   Yes, I have.
 3        Q.   And there's some highlighted portions to try
 4   to make it quicker for us to go through this.  Let me
 5   just ask you this.  You've looked at this document,
 6   correct?
 7        A.   Yes, I have.
 8        Q.   Does this indicate to you that the $2,000
 9   payment that the park made in 2011 was for the labor
10   cost to the Building Department?
11        A.   It appears so.
12        Q.   But in any event, the $2,000 charge is never
13   charged as part of the rent increase?
14        A.   No, because we're not using 2011.
15        Q.   Fair enough.  Let me just then ask you one
16   other area, a couple of questions.
17             ARBITRATOR:  Are we through with Exhibit 53?
18             MR. BALLANTINE:  Yes, we are.  Thank you, your
19   Honor.
20   BY MR. BALLANTINE:
21        Q.   Let me ask you one other area of questioning.
22   You're pretty familiar already with rent control in the
23   mobile home context, correct?
24        A.   Yeah.
25        Q.   Would you say it confers a benefit on the
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 1   homeowners, the existence of rent control ordinances
 2   such as the County of Santa Barbara's?
 3        A.   Yes.
 4        Q.   Tell us in general terms what those benefits
 5   are of an ordinance such as Santa Barbara's.
 6        A.   Well, the benefits to homeowners are that
 7   their rent is less than -- presumably less than it would
 8   otherwise be in an open market; the values of their
 9   homes are supported in a manner that they might not be
10   in an open market.
11        Q.   Meaning the value of the homes are higher?
12        A.   Values of the homes are higher than they quite
13   probably would otherwise be if the rents were not
14   controlled.
15        Q.   And does rent control also impose an
16   obligation to ensure that the park owner receives a fair
17   return?
18        A.   Yes.  The parallel right, rent control
19   ordinances almost all say that rents will be stabilized
20   in such a way as to protect homeowners and that,
21   simultaneously, the park owner is guaranteed a fair
22   return on investment.
23        Q.   So would it be fair to say that rent control
24   doesn't equal no rent increases, ever?
25        A.   No, it does not.  It does not mean no rent
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 1   increases ever.
 2        Q.   In fact, if a rent increase is necessary to
 3   compensate a park owner for increased expenses, is the
 4   park owner entitled to those increased expenses under
 5   the Santa Barbara County Rent Control Ordinance?
 6        A.   Yes.
 7        Q.   And we've looked at how you've calculated that
 8   in the exhibits you've presented earlier today?
 9        A.   Right.  And I might say there's some tension
10   between the two purposes of rent control because, of
11   course, residents will prefer the rents be lower and
12   park owners in general prefer the rents be higher, and
13   it's our job -- his Honor's job, our job -- to try to
14   figure that out, to come to some balance between the
15   two.  And there's a range of reasonableness, but it's
16   really important that rents are stabilized so that
17   residents have that kind of stability, and it's also
18   important that the park owners not get denied a fair
19   return.
20        Q.   Okay.  And would it also be fair to say that's
21   essentially a regulatory process, what you've just
22   talked about?
23        A.   That's right.
24        Q.   And would it be fair to say also that that
25   regulatory process has costs?


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 96


 1        A.   It is costly.
 2        Q.   Costs to the park?
 3        A.   There's cost to the park, there's cost to
 4   homeowners.
 5        Q.   And in your opinion, those regulatory costs to
 6   the park, is that something the park owner is entitled
 7   to recover?
 8        A.   Yes, absolutely.
 9        Q.   And I guess I have one question, actually
10   going back to those Exhibits 50 through 53.  We don't
11   have to look at them, but those relate to a
12   regulatory -- would it be fair to say that those relate
13   to a regulatory process regarding, essentially, the
14   operation of the park and essentially the building
15   code-type requirements that are governing the park?
16        A.   Well, yeah.  I mean this is kind of an example
17   of what I was saying before, that the multi-faceted
18   regulation of mobile home parks is a burdensome process
19   and there are many agencies involved, and it is
20   expensive, costly to comply.
21        Q.   And is that, again speaking as an expert
22   economist working in the mobile home industry, is that
23   type of expense a typical expense that park owners incur
24   from time to time operating parks?
25        A.   When you say "type of expense," you mean the
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 1   expenses associated with figuring out, with the County,
 2   what will be done?  For example, with this electric
 3   problem that arose, that how will that be resolved?
 4        Q.   Correct, the park dealing with the regulatory
 5   agency on an issue such as that one?
 6        A.   Exactly, yes.  I mean it is costly, there's
 7   back and forth, there's letters, there's the necessity
 8   to employ attorneys to help figure it out, and other
 9   experts sometimes, so, yes, I mean it is a costly
10   process.
11        Q.   And in your opinion, as an economist dealing
12   with rent control issues, regulatory rent control issues
13   in mobile home parks, are those costs of dealing with
14   these issues that you have just articulated appropriate
15   to be compensated -- for the park owner to be
16   compensated through a rent increase?
17        A.   Yes.
18             MR. BALLANTINE:  Thank you.
19             Your Honor, I don't have anything else for
20   Dr. St. John right now.
21             ARBITRATOR:  Thank you.
22             Cross-examination.
23             MS. DAVIS:  Your Honor, first I'd like to ask
24   if you have received our exhibits.
25             ARBITRATOR:  I have received Exhibits A, B, C
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 1   and D.  Those are the only exhibits.
 2             MS. DAVIS:  No, we e-mailed you Exhibits E
 3   through L, Homeowners Exhibits E through L, and an
 4   Exhibit from 2011 called Waterhouse Q.
 5             ARBITRATOR:  I don't see that I have received
 6   them.
 7             Has the County received them?
 8             CLERK:  No, sir.
 9             ARBITRATOR:  Have you received them,
10   Mr. Ballantine?
11             MS. DAVIS:  Mr. Grady has received them.
12             CLERK:  Mr. Grady has received them?  He's not
13   here.  I can confirm.
14             MS. DAVIS:  Mr. Ballantine, you have received
15   them, correct?
16             MR. BALLANTINE:  I was going to answer the
17   question but I didn't want to talk over somebody else,
18   for various reasons.
19             Your Honor, yes, I've received some documents
20   from the homeowners.  I didn't track what Ms. Davis just
21   said now so I'm not sure if it's the same thing, but I
22   did receive some documents from the homeowners that I
23   actually have some objection to, but in any event I did
24   received some documents from the homeowners a day or two
25   ago.  I would note they're quite voluminous and I saw
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 1   them a day or two ago.
 2             ARBITRATOR:  My office, for whatever reason,
 3   did not receive those.  If you have a duplicate set of
 4   them here I'll be happy to take a look at them now.
 5             MS. DAVIS:  We have an additional Exhibit M.
 6             ARBITRATOR:  All right.
 7             MS. DAVIS:  After --
 8             ARBITRATOR:  If questions are going to be
 9   based on those exhibits that I don't have and the
10   County -- the clerk who is here with us in the hearing
11   room is not aware of, then we need to take a break so
12   that she can find those, get them copied for us and then
13   we can proceed from there.
14             It's 11:20.  It's a little bit early for
15   lunch.  Is anybody willing to take lunch now and come
16   back about 12:15 and then we just go until we get done
17   after that?
18             MR. BALLANTINE:  Either way.  Or if they have
19   some questions that don't involve the exhibits, we can
20   do those now and then break.  So whatever --
21             ARBITRATOR:  I'd rather do it contiguously, if
22   we can.  I think it would be better for my note taking,
23   and one of the things that I am, frankly, wrestling
24   with, and I'll alert everybody to it now, is whether or
25   not I'm going to want to hear oral argument at the
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 1   conclusion of the hearing today or whether I'm going to
 2   want to have briefs, closing argument in writing.
 3             MR. BALLANTINE:  I'd be glad to weigh in on
 4   that whenever you would like me to.
 5             ARBITRATOR:  Well, let's just get to the end.
 6   My instinct at the moment, given all of this, I'm
 7   thinking I want written briefs, but we'll see.  I
 8   understand that that's a cost to the parties, but I want
 9   to get it right.
10             MR. BALLANTINE:  No, that's fair enough, and I
11   think it's appropriate.
12             And your Honor may recall that one of the
13   things that I suggested at the last hearing would be
14   appropriate, there's an element of this rent increase
15   that involves evidence essentially that's not in yet,
16   which is the costs of the proceedings and the fees and
17   professional fees, and I'd suggest that we do that, and
18   it is fairly typical in these proceedings by the way of
19   a post-trial motion, essentially, like you would in a
20   civil case with attorneys' fees put in after judgment
21   and then we provide our itemized statements, and
22   essentially that's mostly what the brief is.
23             ARBITRATOR:  And the amortized breakdown of
24   some kind?
25             MR. BALLANTINE:  Well, the amortized breakdown
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 1   is there so it would really be the fee statements to
 2   support that number, which we would present and the
 3   homeowners would have a chance to then comment on that,
 4   just like a post trial motion on attorney's fees,
 5   essentially.
 6             ARBITRATOR:  Post-trial motions on attorney's
 7   fees, of course, always changes the amount that one side
 8   is going to have to pay to the other.
 9             MR. BALLANTINE:  Yeah.  I'll represent that
10   what we did in this case was we had an amount that we
11   included in the notice of rent increase that went out at
12   $110,000, and that was based upon the amount that was
13   awarded at the prior arbitration proceeding, so we
14   thought it was a reasonable estimate.  We've actually
15   exceeded that amount, so I think we're capped at that
16   for the purposes of this proceeding.  I think we just
17   have to try to justify it to your Honor, which we're
18   prepared to do and prepared to do, like I said, by
19   post-trial motion.
20             ARBITRATOR:  Okay.  We'll deal with that in
21   more detail later.
22             Let's take a recess now.  It's 11:20.
23             Is an hour going to be enough, Madam Clerk, to
24   get whatever we need?
25             CLERK:  Yes.
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 1             ARBITRATOR:  That being the case, let's come
 2   back at 12:30 and we'll be in session from 12:30 until
 3   we get through, and then I will decide whether I'm going
 4   to take the case under submission with oral argument
 5   today or whether I'm going to ask for written argument,
 6   first from the petitioner and then from the respondent,
 7   and then a reply.  I think that's what I'm going to do,
 8   but I'll certainly hear from people.
 9             MR. BALLANTINE:  Very good.  And I'll be glad
10   to talk to the homeowners during the break and see if we
11   can come to an agreement.
12             ARBITRATOR:  I'm not going to do it as a
13   statutory "You have 30 days and then you have this."  I
14   want to see how much time you think you'll need and
15   that's what we'll do.  I don't want to make it onerous
16   or more onerous than it is inherently but I want to make
17   sure that my head is truly on straight when I have the
18   case under submission when I make my ruling, whatever it
19   turns out to be is.
20             MR. BALLANTINE:  Appreciate it.
21             ARBITRATOR:  Thank you very much, folks.
22             (The lunch recess was taken.)
23             (Exhibits E - M marked for identification.)
24             ARBITRATOR:  We're back on the record in the
25   matter of Nomad Village Mobile Home Park.  I don't see
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 1   that Ms. Hamrick is here.  Is she going to be here this
 2   afternoon?  Ms. Hamrick is not going to be here this
 3   afternoon?
 4             MS. DAVIS:  No.  She only had half a day.
 5             ARBITRATOR:  Oh, okay.
 6             And who is at the counsel table with you?
 7             MS. DAVIS:  Abel Pizano, another homeowners
 8   representative.
 9             ARBITRATOR:  Would you state your name, spell
10   it, and give us your address, please, sir.
11             MR. PIZANO:  Abel Pizano, 4326 Calle Real,
12   No. 44, Santa Barbara, California, 93110.
13             ARBITRATOR:  Thank you.  Nice to have you with
14   us.
15             We won't deal with the exhibits yet.  I'm
16   going to allow completion of the cross-examination of
17   Dr. St. John before we go any further.
18             Is that okay with you, ma'am?
19             MS. DAVIS:  Yes.
20             ARBITRATOR:  All right, Ms. Davis, your
21   cross-examination of Dr. St. John.
22
23                      CROSS-EXAMINATION
24   BY MS. DAVIS:
25        Q.   Dr. St. John, have you read Chapter 11A or
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 1   just 11A-5?
 2        A.   Can you say that again, ask it again?  I
 3   didn't hear you.
 4        Q.   Have you read the complete ordinance or just
 5   11A-5?
 6        A.   No, no, I've read the whole ordinance.
 7        Q.   Did you notice anywhere in the ordinance where
 8   it says "maintenance of net operating income"?
 9        A.   I don't believe so.
10        Q.   Is base year and comparison year anywhere in
11   the ordinance?
12             ARBITRATOR:  I didn't hear the question.  I'm
13   sorry, ma'am, I didn't hear the question.
14   BY MS. DAVIS:
15        Q.   Is base year and comparison year in the
16   ordinance?
17             MR. BALLANTINE:  Objection.  Vague and
18   ambiguous.  Those terms or those concepts?  They could
19   be different.
20   BY MS. DAVIS:
21        Q.   Are the terms "base year" and "comparison
22   year" anywhere in the ordinance?
23        A.   I don't remember seeing either term used in
24   the ordinance.
25        Q.   But you interpreted the concept of base year
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 1   and comparison year in the ordinance?
 2        A.   Basically, yes.
 3        Q.   Where?
 4        A.   You know, I interpreted Section 11A-5,
 5   Subsection I, in the best way I could, and it seemed to
 6   me that using two years was the appropriate thing to do,
 7   because the time period in question runs from --
 8        Q.   I'm sorry, could you speak louder, please?
 9        A.   Now my microphone is on.  I beg your pardon.
10             So the time period in question is between the
11   last year considered in the last increase and what we're
12   calling the comparison year.  So the relevant time span
13   is between 2010 and 2015.
14        Q.   That actually says, earlier in the ordinance,
15   the immediately preceding 12 months or since the last
16   increase.  Every year, isn't there a rent increase every
17   year with the automatic increase?
18        A.   No.  It's allowed to be every year, but there
19   was no increase, for example, in 2015.  So the last
20   increase, in a favored-term sense, was an increase
21   pursuant to what we've been calling the 2011 case, and
22   that ended in 2010.
23        Q.   And that's where you got the concept of base
24   year and comparison year?
25        A.   Yes.
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 1        Q.   In management's rent increase letter, he said
 2   the last rent increase was 2014.  That's Exhibit 1, I
 3   believe.
 4        A.   Right.
 5        Q.   So --
 6        A.   The last increase was in 2014, until 2016.
 7        Q.   But you're using 2010.
 8        A.   That's true.  And we're using all of the
 9   amounts allowed since 2010, which was an increase in
10   2011, 2012, 2013, 2014, and 2016, now.
11        Q.   All the amounts allowed, you said?
12        A.   All of the amounts actually imposed.  It's
13   allowed by the ordinance and noticed of homeowners and
14   paid by homeowners.
15        Q.   The key word here is "paid by homeowners."
16   Let's go to your Exhibit 45, page 4.
17        A.   Yes.
18        Q.   Line 140.
19             ARBITRATOR:  Let me get there.
20             WITNESS:  I'm sorry, line?
21   BY MS. DAVIS:
22        Q.   Line 140 --
23        A.   Yes.
24        Q.   -- the CPI-justified space rent increase.
25        A.   Yes.
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 1        Q.   Now, that is 75 percent of 8.3 percent of the
 2   rent, right?
 3        A.   Right.
 4        Q.   And did you build into that figure the 75
 5   percent of 8.3 percent of the difference in CPI between
 6   2010 and 2015 that the homeowners had already paid?
 7        A.   Yes.
 8        Q.   So you're saying that after they have already
 9   paid that 75 percent, they need to pay another 75
10   percent?
11        A.   No, no, no.  The ordinance is quite clear.
12   We're supposed to look at the amounts that were awarded
13   for what we're calling the CPI increase -- actually, the
14   accumulated CPI increases from 2010 to 2015 -- and
15   consider them and use them in the particular way this
16   ordinance requires, which is when we consider that half
17   of that amount was what the ordinance is calling fair
18   "return on investment," and the other half is what the
19   ordinance calls "expense increases."
20        Q.   No, we're not at that line yet.
21        A.   Oh.
22        Q.   What I'm asking, between or during the years
23   2010, 2011, up to 2015, homeowners have already paid 75
24   percent of the accumulative 8.3 percent?
25        A.   Yes, that's true.
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 1        Q.   And you were saying that that isn't enough,
 2   that we need to pay another 75 percent of the CPI for
 3   those five years?
 4        A.   No, ma'am, no, ma'am, not another 75 percent.
 5             If I can refer you to column J, and line 140,
 6   which you're pointing to, line 140 has already been
 7   imposed or applied to the rents and we're not asking for
 8   that again.
 9             So the operative line, which is 149, is the
10   additional amount that is required on account of the
11   expense increases.  So in the addition of this column,
12   it comes to -- well, on Table 45 it comes to $115.85,
13   and in the original version it came to $108 and some
14   cents.  That does not include the already-imposed
15   amounts, which is, as you say -- I mean you're right,
16   those amounts are already in the rent structure.  They
17   don't require -- they don't need to be approved again
18   because they're already there.  They are the automatic
19   part and homeowners are already paying it and nobody is
20   saying that they should pay any more in that category.
21        Q.   Well, you are.  You are saying that we need to
22   pay another 75 percent --
23        A.   No, ma'am.
24        Q.   -- of the base rents in 2010?
25        A.   Actually, no, I'm not.  Because the $90.73
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 1   that I calculated on line 140 does not get added into
 2   the rent increase we're requesting.
 3             If you look at the math, the math at the
 4   bottom, permanent, 36; seven-year, 56 and change;
 5   15-year, 23 and a penny.
 6             Those amounts include the $36.55 but nothing
 7   above that.  What's above that is, as you were saying,
 8   the amounts that have already been charged and paid.
 9        Q.   I don't think you're understanding what I'm
10   saying.
11        A.   Oh.
12             MR. BALLANTINE:  Objection.  Argumentative.
13   BY MS. DAVIS:
14        Q.   All right, let me be clearer, please, because
15   I don't understand your response to my question.  Is
16   that okay?
17        A.   Yes.
18             ARBITRATOR:  Yes.
19   BY MS. DAVIS:
20        Q.   In 2010 homeowners paid an automatic increase
21   of, let's say, 1.5 percent?
22        A.   Yes.
23        Q.   These are not accurate, you understand that?
24        A.   I do understand.
25        Q.   In 2011 we paid another automatic increase --
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 1        A.   That's right.
 2        Q.   -- of the 75 percent of the CPI.
 3        A.   Yes.
 4        Q.   2012, 2013, 2014, 2015.
 5             Now, the time between 2010 and 2015 was an
 6   aggregate of 8.3 percent of the change in the CPI.
 7             During those six years, the homeowners paid
 8   that 8.3 percent -- 75 percent of that 8.3 percent in
 9   CPI in the automatic increases.  And your analysis here
10   has us paying 75 percent of that aggregate of 8.3
11   percent again, in the amount of $35,286.16.
12        A.   You know, I can only repeat what I said
13   before.  You're mistaken in your understanding of what
14   this page means, because the 75 percent of the CPI,
15   which, on average over this time period, would be
16   $19.73, has already been paid by the homeowners and is
17   not being asked for again.  That's the way this
18   ordinance works.
19        Q.   And I'm sorry, and it has not been asked for
20   again?
21        A.   It has not been asked for again.
22             What is being asked for again is the extra
23   amount, because the expenses went up by a lot more than
24   the CPI.
25        Q.   That is not what your formula says here.  You
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 1   did not take the base year rents for 2010, subtract the
 2   base year operating expenses and get an amount -- your
 3   traditional MNOI analysis, I'm speaking of.
 4        A.   Oh, are you speaking about the Table 1 that we
 5   looked at in November?
 6        Q.   No.  I'm talking about "Fair Return in the
 7   California Courts," the publication you have on your web
 8   site.
 9        A.   Yes.
10        Q.   You explain fair return formulas.
11        A.   Yes.
12        Q.   And your traditional maintenance of net
13   operating incomes formula is different from this?
14        A.   That's true.
15        Q.   So how do you justify charging homeowners
16   another 75 percent of the CPI for those years?
17             MR. BALLANTINE:  Objection.  Asked and
18   answered.  He said repeatedly he's not.
19             ARBITRATOR:  I'm going to let him answer it
20   again and then we're going to move on.
21             You may respond.
22             WITNESS:  Truly, we have not.  I mean I
23   understand that you have looked at the MNOI analysis in
24   my "Fair Return in the California Courts," and I do
25   understand that it is different from the analysis that
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 1   the ordinance asks us to do in this case --
 2             ARBITRATOR:  That's because the Santa Barbara
 3   ordinance is different from what you were doing in that
 4   paper that you have online?
 5             WITNESS:  Right, exactly.  The paper that I
 6   have online outlined several different fair return
 7   systems, none of which apply here because Santa Barbara
 8   is an unusual, they have a somewhat unusual way of doing
 9   the computations.
10             Like I said before, the Santa Barbara
11   ordinance is what I call cost pass-through ordinance, or
12   maybe we should say an expense pass-through ordinance.
13   And I have come to like it, actually, I've come to
14   appreciate the beauty of the Santa Barbara way of doing
15   it.  It's unusual, but it's not wrong because it allows
16   park owners full compensation for all cost increases,
17   and it does it in a little bit different way from the
18   MNOI formula that I talk about in that paper.
19             ARBITRATOR:  The total amount is the -- I
20   don't have the other exhibit in front of me at the
21   moment, but at the bottom of page 4 of Exhibit 45 --
22             WITNESS:  Yes.
23             ARBITRATOR:  -- the $115.85 is the total
24   amount of increase that is being sought.
25             WITNESS:  Well, the comparable amount that was
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 1   noticed to residents is the amount on Exhibit 2, which
 2   was $108 and change.
 3             MR. BALLANTINE:  61 cents.  $108.61.  That's
 4   what was noticed.  That's what is being sought.
 5             ARBITRATOR:  The mathematical formula to get
 6   there was substantively the same, it's just that we have
 7   different numbers in the formula.
 8             MR. BALLANTINE:  It was a little bit
 9   different, yes.
10             WITNESS:  Right.  The method of calculation in
11   the original was a little different.  This one is the
12   one I would stand behind at this moment because --
13             ARBITRATOR:  The one in Exhibit 45.  But it's
14   too late for this here in terms of --
15             WITNESS:  Exactly, but as to the method -- I
16   mean at the last hearing in November you asked at the
17   end of the hearing that I revisit the analysis and try
18   to make it so that we can all understand it.
19             ARBITRATOR:  My last note on my yellow pad.
20             WITNESS:  And we did exactly that, so I really
21   appreciated that you gave that specific instruction
22   because it allowed me to do what arguably I should have
23   done originally, which is really figure out how does
24   Santa Barbara County do this, what is intended, and I
25   believe I've got it right this time.
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 1             ARBITRATOR:  All right.  Next question,
 2   please.
 3   BY MS. DAVIS:
 4        Q.   You said that you began a calculation
 5   according to 5(i) and continued on, is that what you
 6   said?  5(i), 11A-5(i)?
 7        A.   11A-5(i) is the ordinance section that tells
 8   us how to do this.
 9        Q.   What about 5(i)(1) that it says:  "First,
10   grant one half of the automatic increase to management
11   as a just and reasonable return on investment"?
12        A.   Right.
13        Q.   You have here one half of a five-year time
14   period.
15        A.   Well, we're aggregating over five years, but
16   it's the same concept.
17        Q.   But it specifically says the automatic
18   increase.
19        A.   Right.  The accumulated automatic increases.
20   You have to -- after all, the park owners don't normally
21   do this every year.  So if we're doing it in one year,
22   then we'd only be looking at one year; if we're doing it
23   after five years, and therefore we're doing it for the
24   whole five-year period.
25             It's a savings for all of us, a savings for
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 1   homeowners, a savings for park owners, a savings for
 2   arbitrators not do it every year.  It's cumbersome to do
 3   these things so we do it over a time span, five years,
 4   seven years, however often the park owners choose to
 5   apply.
 6        Q.   Don't you think it would be reasonable for a
 7   park owner to notice 11A-5(1) and (2), since it is
 8   specified in the, since both of them are specified in
 9   the ordinance that they couldn't really be contested by
10   homeowners, so why wait five years?
11        A.   Well, like I said, I mean it's cumbersome to
12   do it every year.  Are you saying that --
13        Q.   They have to send the rent notice increase
14   every year anyway.
15        A.   They do, and they do the calculations this
16   way.  They follow the ordinance in -- my understanding,
17   they follow the ordinance in doing the calculation every
18   year in advance of the noticed rent increase, the
19   automatic, we call the CPI increase.
20             What owners don't do every year is compile all
21   the expense increases and attempt to pass those through.
22   This year the park owner decided to do that.  That's
23   why --
24             ARBITRATOR:  In addition to the 75 percent
25   CPI.


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 116


 1             WITNESS:  In addition to the 75, which has
 2   already been imposed and paid and no one is arguing
 3   about that.  Well, perhaps the homeowners are.
 4   BY MS. DAVIS:
 5        Q.   Automatic increase -- it's defined in the
 6   ordinance, right?
 7        A.   I believe so.
 8        Q.   Oh, yes it's 11A-5(a)(2).  Now, the automatic
 9   increase, no matter what the time span, what the time
10   period is, the automatic increase is that which is
11   noticed to every homeowner as the annual increase.  It
12   says that hereinafter G, 11A-5(g), "The arbitrator shall
13   automatically allow a rent increase of 75 percent of the
14   CPI increase, hereinafter 'automatic increase.'"
15        A.   Yes.
16        Q.   Does that apply to the increase that
17   management noticed as the automatic CPI increase?
18        A.   In my understanding, that is the automatic
19   increase.
20        Q.   Yes.  So one half of the automatic increase
21   for fair return on investment and increased operating
22   expenses it says you down have here, should that not be
23   one half of the automatic increase, as noticed by
24   management?
25        A.   Well, the CPI increase is the whole of it, or
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 1   I should say 75 percent of CPI, and the ordinance calls
 2   half of it the automatic increase for fair return, and
 3   it calls the other half the increase to cover expenses.
 4             It's just nomenclature, just a way of speaking
 5   about it.  It's what I consider a kind of an arbitrary
 6   bifurcation of the whole amount.  The whole amount is 75
 7   percent of the CPI for the relevant time period.
 8             ARBITRATOR:  And if I'm understanding your
 9   testimony correctly, I'm just going to pick a number, if
10   the 75 percent number was $100, that is what is going to
11   be imposed, but it's going to be described in two $50
12   increments.
13             WITNESS:  That's right.
14             ARBITRATOR:  Because it's defined -- the $100
15   automatic increase is broken down within the ordinance
16   to have these two components which is simply the way the
17   ordinance divides it.
18             WITNESS:  That's the way the ordinance divides
19   it.  I mean there's no requirements in the ordinance
20   that park owners break it down into those two components
21   every year when they make the -- when they do the CPI
22   adjustment and ask homeowners to pay it.  There's no
23   requirement at that stage that this breakdown occur.
24             The breakdown occurs when a park owner is
25   applying for increased expenses above the CPI limit, and
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 1   that's what we're looking at here on page 4.
 2   BY MS. DAVIS:
 3        Q.   Except the ordinance specifically says that
 4   the park owner is allowed three increases by the
 5   ordinance, and if the homeowners object, arbitrator will
 6   award the other two anyway.  One, 75 percent of the CPI,
 7   which is the automatic annual increase; two, the fair
 8   return increase of one half of the automatic increase;
 9   and, three, the increase in operating expenses which is
10   one half of the automatic increase, which is 1.5 percent
11   of the CPI.
12        A.   Right.  And two other components, the excess
13   expenses and capital improvements or amortized amounts.
14        Q.   Yes, but those have to be petitioned for
15   arbitration and arbitrated, don't they?
16        A.   Well, that's why we're here.
17             ARBITRATOR:  That's what we're here doing.
18   BY MS. DAVIS:
19        Q.   Right.  But the three components I just
20   mentioned could be accepted by the homeowners because
21   the homeowners know that all three of those components
22   are authorized by the ordinance and objecting to them to
23   be useless?  Did I finally make it clear?
24        A.   You know, I'm not clear about the three.  So
25   the ordinance allows the passthrough of 75 percent of
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 1   the CPI each year.  That's one.
 2             Nothing more than that is allowed unless and
 3   until a park owner comes forward, as the park owner has
 4   now come forward, with excess expenses, both in the
 5   permanent category and in the temporary category, and
 6   that's exactly what is happening here.
 7        Q.   Actually, Dr. St. John, if the homeowners do
 8   not object to the rent increase, arbitration doesn't
 9   have to happen.  That is the point I was trying to make.
10        A.   I see.
11        Q.   So did we talk about why you chose -- it seems
12   very time consuming and difficult to create a formula
13   from the ordinance.  Why didn't you use your traditional
14   MNOI formula to begin with?  I mean, just to pass it by
15   us.
16        A.   Well, it seems to me that we should follow the
17   ordinance as closely as we can, so that's what I have
18   done.
19        Q.   I suppose that's for his Honor to decide.  The
20   homeowners disagree.
21             ARBITRATOR:  Are you suggesting that the park
22   owner and his economist are to ignore the ordinance and
23   what it requires and do something else that's more
24   traditionally done in other parts?
25             MS. DAVIS:  No, what I'm saying, your Honor,
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 1   is that I disagree that this particular formula does
 2   come from the ordinance.
 3             ARBITRATOR:  Oh, I'm sorry.  I misunderstood
 4   you.  Thank you.
 5             MS. DAVIS:  I am not always crystal clear.
 6   I'm sorry.
 7             ARBITRATOR:  Judges have that problem, too.
 8   That's why there's a Court of Appeal.
 9   BY MS. DAVIS:
10        Q.   Well, just for the fun of it, Dr. St. John,
11   the homeowners did prepare an MNOI calculation according
12   to your published traditional formula, just to see how
13   close it would be to the one that you prepared.  It's
14   our Exhibit M.  Would you take a look at it?
15             ARBITRATOR:  We're going to your Exhibit M, is
16   that correct?
17             MS. DAVIS:  Yes.
18             WITNESS:  I haven't seen it.  I don't have it.
19             MR. BALLANTINE:  A couple of things.  I see
20   it's in a clip here.  I don't believe it was sent to me
21   previously because I hadn't seen it before.
22             CLERK:  It's in that packet there, the one I
23   gave you.
24             MR. BALLANTINE:  I see that.  I'm just looking
25   to see if it was --
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 1             MS. DAVIS:  It wasn't e-mailed to you,
 2   Mr. Ballantine, it was prepared after we received the
 3   documents that Dr. St. John prepared that you sent on
 4   the day before.
 5             MR. BALLANTINE:  We sent those Monday, but
 6   Dr. St. John's MNOI was sent last March to the
 7   homeowners.  In any event, my concern -- I see it.
 8             My concern is that there's no authentication
 9   for it, there's no qualification of anyone qualified
10   that I know of to prepare an analysis and I don't think
11   it's proper.  This witness didn't prepare it.  I don't
12   think it's the subject of proper examination.
13             ARBITRATOR:  Let me ask you a couple of
14   foundational questions.
15             Who prepared Exhibit F?
16             MS. DAVIS:  Actually, I did.
17             ARBITRATOR:  You did?
18             MS. DAVIS:  Yes.  I used the steps from
19   Dr. St. John's formula in his publication, and I used
20   the figures from management's documents and all I did
21   was add, subtract, multiply.
22             ARBITRATOR:  Well, that's an adequate
23   foundation, at least at this point, to ask questions
24   about it.
25             Dr. St. John, if you would take a look at
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 1   Exhibit M, it's only a one-page exhibit, it appears, if
 2   I've got the right one.
 3             MS. DAVIS:  That looks like the right one,
 4   yes.  I can't see that far so I can't be positive.
 5             The title is "MNOI Analysis," pursuant to
 6   Dr. St. John's "Fair Return in the California Courts,"
 7   Section 3.2.1.
 8             ARBITRATOR:  Okay.  If Dr. St. John will take
 9   a moment to look at and let us know when he's ready to
10   respond to some questions about it that.
11             WITNESS:  Well --
12             MR. BALLANTINE:  There's no question pending,
13   I don't think.  Just look at it, is that correct?
14             ARBITRATOR:  Yeah, just look at it for now.
15             WITNESS:  Okay.
16             ARBITRATOR:  And make some notes, if you need
17   to --
18             MR. BALLANTINE:  Can I ask a question, your
19   Honor.  If he's going to be examined about this
20   document, if he could have a few minutes to look at it,
21   could I have a minute to talk to him about it as well?
22   Could we take a brief break?
23             ARBITRATOR:  Sure.  That's not an unreasonable
24   request.  We're in recess for five, six minutes.
25             MR. BALLANTINE:  Thank you, your Honor.
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 1             (A short recess was taken.)
 2             ARBITRATOR:  All right, Dr. St. John, you have
 3   digested what is defense Exhibit M?
 4             WITNESS:  Yes.
 5             ARBITRATOR:  All right.
 6             Questions on Exhibit M.
 7   BY MS. DAVIS:
 8        Q.   Are the steps correct, Dr. St. John?
 9             MR. BALLANTINE:  Vague and ambiguous.
10             ARBITRATOR:  Speak a -- are the steps correct?
11   Do you understand the question?
12             WITNESS:  I believe the steps are -- the
13   titles of the steps are probably taken from "Fair Return
14   in the California Courts," so they are probably right.
15             Whether the math is correct is another matter
16   entirely.
17   BY MS. DAVIS:
18        Q.   Are the figures drawn from management's
19   documents correct?
20        A.   You know, they are numerically -- I can see
21   that they're drawn from management documents, but no,
22   they are not correct.
23        Q.   Could you let me know where they aren't
24   correct?
25        A.   Sure.  The first line of your chart, which
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 1   says "steps 1 through 4," title of that line says "Base
 2   Year Adjusted Rent Income," but it's not.  Well, maybe
 3   it is rent income, it's not total income, and for the
 4   maintenance of net operating income system you have to
 5   use total income, not simply the rent income.  So total
 6   income was $656,585.76, not $564,327.90, and therefore,
 7   since that number is incorrect in the MNOI formula, all
 8   the rest of it is incorrect as well.  I mean the
 9   $440,418.01 figure is correct enough, but the
10   subtraction that you did in the next line to get
11   $123,909 is nowhere near correct.
12             If you look on Exhibit 45, page 3, I actually
13   did the math in the correct way for this type of
14   analysis, and you'll see that the 2010 net operating
15   income figure is $216,167.75, not $123,909.
16        Q.   So discounting electric income and gas income
17   from total income, your figure was what?
18        A.   Discounting electric and gas income and
19   expense, the net operating income for 2010 was
20   $216,167.75.
21        Q.   I'm sorry, I didn't hear that completely.
22        A.   Sorry, $216- -- you can find this figure on
23   Exhibit 45, page 3, column I, at line 111.
24        Q.   That's net operating income?
25        A.   That's net operating income.
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 1             So your figure of net operating figure is
 2   almost $100,000 too low.
 3        Q.   Dr. St. John, you said total income?
 4        A.   Total income.
 5        Q.   Your total income amount, does it include
 6   submetered utility income?
 7        A.   Well, it includes the sewer and the water, but
 8   not the gas and electric.
 9        Q.   Okay.  And so what should the very first
10   figure be again?
11             MR. BALLANTINE:  Well, objection, your Honor.
12   She's basically having him rewrite an analysis in the
13   middle of a hearing on the fly.  The question is, are
14   the numbers in this exhibit that they have proffered,
15   they are what they are, and are they right, and he said
16   no.  I don't think that it's appropriate to now on the
17   record have him recalculate things.
18             ARBITRATOR:  I agree.  The objection is
19   sustained.
20             Let's move on.  The doctor says the exhibit
21   that you have proffered has the right ingredients, it's
22   just that they are in the wrong proportions, or wrong
23   amounts, as part of the hearing, he does not have to,
24   essentially, correct the paper.  So that being said, ask
25   your next question, please.
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 1   BY MS. DAVIS:
 2        Q.   Then may I ask for clarification of the base
 3   year should be chosen such that rents are not affected
 4   by rent control, that means that the total income would
 5   not affected by submetered electric and gas?
 6        A.   Can you tell me what you were reading?  Where
 7   did you read?
 8        Q.   Oh, I'm so sorry.
 9        A.   It's okay.
10        Q.   Exhibit E, page E17 --
11             ARBITRATOR:  Okay.
12   BY MS. DAVIS:
13        Q.   -- very last paragraph.
14        A.   Exhibit E.
15             ARBITRATOR:  Where in Exhibit E?
16             MS. DAVIS:  E17.
17             ARBITRATOR:  E17, thank you.
18             WITNESS:  And which line were you referring me
19   to?
20   BY MS. DAVIS:
21        Q.   It's No. 1, the last paragraph.
22        A.   I don't have a No. 1.
23             ARBITRATOR:  Look at the bottom of the page,
24   toward the bottom of the page, there's a block in the
25   middle of that page, and it says "Identify the income
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 1   expenses in the base year," and then there's a paragraph
 2   that goes from there.
 3             WITNESS:  Oh, yeah.
 4             ARBITRATOR:  I think I question essentially
 5   challenging the methodology . . .
 6             MS. DAVIS:  Your Honor, it's for clarification
 7   only, not challenge.
 8             WITNESS:  So you're asking --
 9             MR. BALLANTINE:  Maybe we can have the
10   question again now that we've got the right page.
11             ARBITRATOR:  I hate to burden the court
12   reporter --
13             (Record read by reporter.)
14             MR. BALLANTINE:  Also compound, as asked.
15             ARBITRATOR:  Do you understand the question as
16   asked, Doctor?
17             WITNESS:  Well, I can speak to it and then if
18   I don't answer all of it, she can ask another question,
19   perhaps.
20             ARBITRATOR:  Let's do it that way and we'll
21   move along.
22             WITNESS:  So this paper was written, at least
23   at this section, on the presumption that we're doing an
24   MNOI analysis from the very first year of rent control,
25   and we're not.  So this paragraph kind of doesn't apply
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 1   to this case.  When we have subsequent cases -- in other
 2   words, when a park applies for what in many
 3   jurisdictions is called a special rent increase, kind of
 4   what we're here for, repeatedly, like in this case, in
 5   2011 and then again in 2016, we have learned to chain
 6   the analysis.  When I say "chain," I mean go from the
 7   end of the last one to the beginning of this one, so it
 8   covers this five-year time span.
 9             Now, when I wrote this document it was
10   relatively in the early years of rent control, and most
11   often it was the first time.  What we were imagining is
12   the first time a park ever came, and that would always
13   go back to the base year, meaning the year before rent
14   control was imposed.  That was very common.  In fact,
15   some ordinances demand that we still do that, that we
16   use 1979 or 1982 as the base year, even if we're
17   applying now in 2016 or 2017.
18             But not all ordinances are the same, so the
19   language that you're referring to is kind of generic
20   language and it doesn't really apply in this case
21   because we're not doing that, we're not going all the
22   way back to a base year before the ordinance was in
23   force.
24   BY MS. DAVIS:
25        Q.   I do understand that.
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 1        A.   Okay.
 2        Q.   Then to clarify my question, is total income
 3   supposed to include submetered electrical income --
 4        A.   Well --
 5        Q.   -- and gas?
 6        A.   -- the decisions that caused what we might
 7   call the PUC exception, the decision to the law that
 8   caused us in this kind of analysis to set aside both the
 9   income and expenses for gas and electricity came
10   somewhere along the way in the last 30 years.  I don't
11   recall exactly when, but it wasn't at the beginning.  No
12   one had thought of this at the beginning, so after some
13   time period this was thought about, considered,
14   adjudicated and ruled upon.
15             So when these kind of cases came up in the 80s
16   and 90s, no one set aside the income for the expense
17   from gas and electricity.  That came later.
18             ARBITRATOR:  Again meaning that this language
19   isn't applicable to --
20             WITNESS:  I would say in a sense this language
21   isn't applicable to this case.
22             Her question was about this set-aside for gas
23   and electric.  I mean I do understand the question.  It
24   doesn't invalidate the analysis, whether it's in or out.
25   It actually doesn't make much difference because in
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 1   general homeowners pay most of the cost for gas and most
 2   of the cost of electricity that the park pays, and the
 3   remainder either goes toward maintaining gas and
 4   electricity, which is also set aside, or for common area
 5   gas and electricity.
 6   BY MS. DAVIS:
 7        Q.   But today -- today -- would the total include
 8   submetered electrical and gas income?
 9             MR. BALLANTINE:  Well, again I just want to
10   object and maybe reiterate my objection.
11             She's saying "Would it."  I think she's saying
12   "Would it in a MNOI analysis," which Dr. St. John has
13   already testified a straight MNOI analysis is not
14   consistent with the statute or the ordinance so we're
15   asking a lot of questions about a methodology that is --
16             WITNESS:  Let me see if the petitioner will
17   accept my modification.
18             Can you change it to rather than "would it,"
19   would it get your question answered to your satisfaction
20   to say "In this case, under the Santa Barbara statute,
21   would including those things be part of the gross
22   income?"
23   BY MS. DAVIS:
24        Q.   In this case, Dr. St. John, under the
25   Santa Barbara County Rent Control Ordinance, would
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 1   electrical and gas income be included in your analysis?
 2        A.   No, they would be set aside.
 3        Q.   Thank you.
 4             You said that the other six standards, fair
 5   return standards wouldn't apply to the rent control
 6   ordinance, is that correct?
 7        A.   No, I said that the Santa Barbara County
 8   ordinance is different from any of the methods that I
 9   reviewed in the paper that is Exhibit E.
10        Q.   But it does mention fair return on investment
11   and just and reasonable return on investment, so you
12   could have done one of those?
13        A.   Well, all ordinances mention return on
14   investment, universally, and then ordinances say how to
15   do it.  And the Santa Barbara ordinance has a particular
16   method of doing it, and it does not include those other
17   methods.
18        Q.   Does it actually say in our ordinance that
19   management is required to take the steps or does it say
20   the arbitrator will take those steps?
21        A.   It says the arbitrator will take these steps.
22        Q.   Then it's really not a formula for you, it's a
23   formula for his Honor, is that correct?
24        A.   I'm not a lawyer.
25        Q.   Neither am I.
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 1        A.   But I believe -- I believe that what I tried
 2   to do was to present it in a way that would help the
 3   arbitrator to follow the ordinance.
 4             ARBITRATOR:  Is there anything in the
 5   ordinance that prevents management from doing it the way
 6   you did?
 7             WITNESS:  Well, no, I suppose not.  But I
 8   believe that you and other arbitrators have said this,
 9   they have said to me or to my client, "You didn't follow
10   the ordinance, so your method is inapplicable," so I
11   don't think it would have been wise for us to present
12   other methods.
13             ARBITRATOR:  Okay.  The method you presented
14   is one that you're saying the arbitrator is required to
15   follow, right?
16             WITNESS:  Exactly.  We tried to follow --
17             ARBITRATOR:  That's what I was trying to
18   ascertain.  From the dialogue, I thought petitioner was
19   saying that you can't do that because that's exclusively
20   my province, and my question is why can't you do that if
21   that's what you're trying to do to follow the law.
22             WITNESS:  Yes, yes, exactly so.
23             ARBITRATOR:  That is, doing it that way is not
24   prohibited by the ordinance.
25             WITNESS:  That's right.
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 1             ARBITRATOR:  That's the way I read the
 2   ordinance, but I wanted to make sure that I was not
 3   misunderstanding.
 4             Go ahead, next question.
 5   BY MS. DAVIS:
 6        Q.   Dr. St. John, you've identified capital
 7   expenses on your analysis sheet, page 4?
 8        A.   Yes.
 9        Q.   Before I get into something else, I have to
10   ask you, to be fair, did you actually mean capital
11   improvements?
12        A.   No.
13        Q.   Okay.
14             MR. BALLANTINE:  I'm sorry, what?
15             WITNESS:  She asked did I actually mean
16   "capital improvements" when I put it in the line for
17   "capital expenses."
18   BY MS. DAVIS:
19        Q.   I'm sorry, I didn't hear that.
20        A.   I was just helping Mr. Ballantine understand
21   your question.
22             As I understood, your question was, did I make
23   a mistake by calling the street paving, electric work
24   and legal and consulting fees, calling them "capital
25   expenses" as opposed to "capital improvements."
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 1        Q.   No, no, no, I meant No. 4 where you say "New
 2   capital expenses."
 3        A.   Yes.
 4        Q.   Did you actually mean capital improvements?
 5        A.   No.
 6        Q.   So these are capital expenses with a useful
 7   life of one year?
 8        A.   No.  They are capital expenses with a useful
 9   life of 15 years or thereabouts, in the case of the
10   street work and electric work, and capital items with
11   useful life, one might say, in the case of the legal
12   expenses -- legal and consulting fees.
13        Q.   Well, the definitions in the ordinance say
14   that what you have described are capital improvements.
15        A.   I don't believe so.  The ordinance makes a
16   distinction between capital expenses and capital
17   improvements.
18        Q.   Yes, actually, it does.  In section A2, I
19   believe.
20             ARBITRATOR:  Referring to section A2, you
21   said?
22             MS. DAVIS:  A2, yeah.
23             ARBITRATOR:  Okay.
24   BY MS. DAVIS:
25        Q.   A2, (a) and (b).
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 1        A.   Yes.  Was there a question?
 2        Q.   Yes.  When you read the definitions between
 3   capital improvements and capital expenses in section
 4   11A-2(a) and (b), you still say that they are capital
 5   expenses?
 6        A.   Well, I do, and I'll tell you why.
 7             I think the operative language is that capital
 8   improvement is any addition or betterment made to a
 9   mobile home park, whereas capital expense, in B, is a
10   repair or replacement of existing facilities.  So if the
11   park had no clubhouse and built one, that would be a
12   capital improvement, but if the park did a $100,000
13   renovation to its clubhouse, that would be a capital
14   expense, in my understanding.
15             So in my understanding, the work that was done
16   on the transformers and the streets was a repair or
17   replacement, not a betterment.  There were streets
18   before, there were streets after, there were
19   transformers before, and transformers after.  So to my
20   mind -- but maybe the more important point to make, it
21   makes no difference what we call it whatsoever.  We
22   could call any of these things capital improvements or
23   capital expenses and the only difference would be what
24   line it appears on, not the amount.  The amortization
25   calculation would be the same, they would be added up
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 1   the same, the bottom line number would be the same, it
 2   really makes no difference.
 3        Q.   There is one difference between them.
 4        A.   Yes, ma'am?
 5        Q.   Yes, also in 11A-5(a)(2) -- no, I'm sorry.  I
 6   got lost.
 7             ARBITRATOR:  The only difference I see in
 8   that, other than nomenclature, is that one uses a useful
 9   life of five or more years and the other uses an
10   expected life of more than one year, which would also
11   include five or more years, would include that as more
12   than one.  That's certainly a distinction; I'm not sure
13   that it's a difference --
14             WITNESS:  Right, thank you, your Honor.
15             ARBITRATOR:  -- as a legal matter.
16             WITNESS:  Thank you.  I don't think it makes
17   any difference in this case.
18             MS. DAVIS:  I lost my page.
19             ARBITRATOR:  Take your time and find it.  Take
20   your time and find it.  I want you to be able to ask the
21   questions you want to ask.  You need the page that has
22   11(a)(2) on it?  Is that what you need?
23             MS. DAVIS:  No, it's my reference material,
24   not exhibits.
25             ARBITRATOR:  Oh, okay.  I don't have reference
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 1   material.  Or if I did, I wouldn't admit it.
 2             MS. DAVIS:  I found it.
 3             ARBITRATOR:  Go ahead, ask your question.
 4   BY MS. DAVIS:
 5        Q.   Dr. St. John, in the ordinance, 11A -- wait a
 6   minute.  Oh, that's -- 11A-5(a)(3)(A).  I believe I'm
 7   missing a page so I can't be positive.
 8             ARBITRATOR:  You're at 11A-5, and what is the
 9   sub?
10             MS. DAVIS:  11A-5 and down to (a)(3).
11             ARBITRATOR:  It begins with "Where the noticed
12   increase is in excess of the 75 percent of CPI,
13   management shall," and then goes through (a), (b), (c),
14   and (d).
15   BY MS. DAVIS:
16        Q.   So it's 11A-5(a)(3)(A).
17        A.   Yes.
18        Q.   It mentions here that the documentation
19   management should provide would itemize amounts of
20   increased operating costs, any capital expenses incurred
21   in the prior year to be undertaken for which
22   reimbursement is sought, hereinafter "new" capital
23   expenses.
24        A.   Yes.
25        Q.   Were these expenses incurred in the year
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 1   prior?
 2        A.   Yes.  Did you say "the" year prior?
 3        Q.   "The" year prior, yes.
 4             ARBITRATOR:  What you just read a moment ago
 5   was the plural, "years prior."
 6             MS. DAVIS:  No, in the prior year.
 7             ARBITRATOR:  "In prior years."
 8             MS. DAVIS:  Does it say "years"?  My copy of
 9   the ordinance just says "year."
10             ARBITRATOR:  The one that I have says:  "Any
11   capital expenses allowed in prior years but not fully
12   reimbursed, hereinafter, 'old' capital expenses."
13             MS. DAVIS:  Oh, we're speaking of new.
14             ARBITRATOR:  I'm reading A-5(a)(3)(A).
15             MS. DAVIS:  It does say any -- on your version
16   it says "Any capital expenses" --
17             ARBITRATOR:  I think this is the current
18   version.  Let me see.  It came out of Lexis.  11A(3)(a)
19   reads, quote, as follows, on the one that I have.
20             Madam Clerk, follow along and see if I have
21   got the right one.
22             "Itemize amounts for increased operating
23   costs; any capital expenses incurred in the prior year
24   to be undertaken for which reimbursement is sought,
25   hereinafter 'new' capital expenses; any capital expenses
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 1   allowed in prior years but not fully reimbursed,
 2   hereinafter 'old' capital expenses; any offset against
 3   new or old capital expenses; and capital improvements."
 4             That's what mine reads.  So if that's accurate
 5   and you have a question about that, please ask it.
 6             MS. DAVIS:  My version had just "prior year"
 7   with no S, and it would have made a difference.  Your
 8   version has "years" --
 9             ARBITRATOR:  It has "prior year" on one line
10   and "prior years" on another line, but I think again
11   that the question is, is that a distinction without a
12   difference.  I don't know the answer to that, but I'm
13   sure Dr. St. John does.
14             MS. DAVIS:  The distinction is new capital
15   expenses incurred in the prior year to be reimbursed,
16   and old capital expenses can be as old as they need to
17   be if they haven't been fully reimbursed.
18             ARBITRATOR:  That's correct.  That's the way
19   the ordinance seems to read.
20             MS. DAVIS:  So these new capital expenses were
21   not incurred in the prior year, they were incurred two
22   to four years.
23             WITNESS:  So am I taking your -- is the
24   implication that everything under 4 should have been
25   under 5?
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 1   BY MS. DAVIS:
 2        Q.   As far as?
 3        A.   Everything under the ordinance category 4,
 4   which is "New capital expenses," should be under 5,
 5   which is "Old capital expenses."
 6        Q.   That doesn't change prior year.
 7        A.   It does not.  And in my way of understanding
 8   the ordinance, whatever the language and whether it's
 9   "years" or "year," capital expenses that have not yet
10   been fully reimbursed need to be reimbursed now.
11        Q.   But the ordinance says "prior year."  You were
12   very adamant saying that your formula is according to
13   the ordinance and you couldn't use anything else.  Why
14   do you insist on ignoring small things but important
15   things like "prior year"?
16             MR. BALLANTINE:  Objection.  Argumentative.
17   There's a whole statutory scheme --
18             ARBITRATOR:  I'm going to let him answer that
19   question and then we'll move on.
20             Do you understand the question?
21             WITNESS:  I do understand the question.
22             ARBITRATOR:  Is this a distinction without a
23   difference or is it, from the standpoint of where
24   everything comes out, one and the same?
25             WITNESS:  I think it is a distinction without
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 1   a difference.  I haven't seen the legislative history, I
 2   don't know why they made a distinction between the -- I
 3   don't know why they made a distinction between the prior
 4   year and the years previous.
 5             What's clear is that these capital expenses,
 6   these amortizable expenses have not yet been reimbursed,
 7   and I believe the meaning, the fundamental meaning of
 8   this paragraph is if they haven't been reimbursed, they
 9   should be.
10   BY MS. DAVIS:
11        Q.   Do you also have a fundamental meaning of the
12   purpose of the ordinance?
13        A.   Sure.  I think the fundamental purpose of this
14   ordinance is to protect residents against unreasonable
15   space rent increases while at the same time allowing
16   park owners a fair return on investment, and fair return
17   on investment as interpreted in this, as I understand
18   this ordinance, means passthrough of all increased
19   operating expenses and all capital expenses.  All.
20        Q.   Yes, I understand that from your publication,
21   you believe homeowners should recoup all, every penny.
22             But don't you think that $100 a month in a
23   low-income community, $161 a month, $180 a month can be
24   considered unreasonable by the homeowners?
25        A.   You know, that is really outside my expertise.
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 1   I haven't investigated that.  I don't know -- I've heard
 2   that a couple miles away rents for spaces in mobile home
 3   parks inside the City of Santa Barbara are much higher
 4   than they are in Nomad Village.  I haven't done research
 5   on that, I can't cite chapter and verse, but that's
 6   my -- that's what I have heard, that's my belief.
 7             So the affordability of these increases to
 8   homeowners is not part of the formula, from your point
 9   of view perhaps unfortunately, but it isn't.
10             ARBITRATOR:  I believe you've answered the
11   question.
12             Next question.  Let's move on.
13   BY MS. DAVIS:
14        Q.   You mentioned earlier that attorney and
15   witness fees should be -- for arbitration should be
16   passed through to the homeowners at all times?
17        A.   Yes.
18        Q.   Does management pay our attorney and witness
19   fees and arbitration costs?
20        A.   No.
21        Q.   And using the California legislature enacted
22   the California Arbitration Act to deny arbitration
23   participants without a written arbitration agreement
24   other than a statutory ordinance the rights under the
25   Act?
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 1             MR. BALLANTINE:  Objection, your Honor.  The
 2   California Arbitration Act is, first of all, wholly
 3   inapplicable here, No. 1; and No. 2, way outside the
 4   scope of the direct examination of this witness.
 5             ARBITRATOR:  Sustained.
 6             MS. DAVIS:  I'm sorry, I didn't hear him at
 7   all.
 8             ARBITRATOR:  His objection was that it is
 9   irrelevant, it's completely outside what the California
10   Arbitration Act does or doesn't do, and what the
11   legislature intended by enacting is, A, outside of what
12   we're dealing with here, we're not dealing with the
13   California Arbitration Act, we're dealing with the Santa
14   Barbara County Rent Control Ordinance for Mobile Home
15   Parks and so it really doesn't matter what the
16   legislature did or didn't intend, and that's, I think,
17   an objection that's well taken and I sustained it.
18             Next question, please.
19             MS. DAVIS:  If I lay a foundation would it
20   be --
21             ARBITRATOR:  The issue is not foundation; the
22   issue is the California Arbitration Act and what the
23   legislature intended in enacting it, unless you can show
24   me how it applies to the rent control ordinance we're
25   dealing with here and under which this litigation is
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 1   proceeding, I don't see how that helps me or any party
 2   to the litigation here at all.
 3             It's like trying to apply the Vehicle Code to
 4   a battery.  You know, did the legislature do this, did
 5   they have in mind it might not apply to batteries?  What
 6   difference does it make if you're dealing with a
 7   battery?
 8             MS. DAVIS:  I understand.
 9             ARBITRATOR:  So if you can clarify how you
10   believe the California Arbitration Act applies to this
11   case in any way, you might have a valid question, but I
12   don't see it yet.
13             MS. DAVIS:  I spoke too soon.
14        Q.   Dr. St. John, in every preceding you've ever
15   been in -- court, commissions, boards, arbitration --
16   have attorney fees and witness fees been awarded?
17             MR. BALLANTINE:  I'm sorry.
18             ARBITRATOR:  In every type of case you've been
19   involved in, court, arbitration, have attorney's fees
20   been awarded.
21             MR. BALLANTINE:  I object to that as phrased.
22   It's way too broad.  It's really irrelevant here.  I
23   don't know, there may be some that had provisions for
24   fees, there may be some that didn't.  It's not a helpful
25   question and I think it's irrelevant and could be
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 1   misleading.
 2             ARBITRATOR:  I agree.  Sustained.  I don't
 3   think that ought to be put in.  What does this ordinance
 4   provide for?
 5             MS. DAVIS:  I'm sorry.
 6             ARBITRATOR:  What does the Santa Barbara
 7   ordinance that we're litigating under provide for?  Does
 8   it provide for costs and attorney's fees to the
 9   prevailing party or not?
10             MS. DAVIS:  No.
11             ARBITRATOR:  Okay.  So you're not exposed and
12   they are not exposed.  Granted, perhaps they have more
13   money to be able to pay a lawyer than the homeowners do,
14   but if the statute doesn't provide for it, I can't award
15   even if I feel sorry for one side or the other.
16             MS. DAVIS:  Really?  Does that mean that you
17   will not award management's attorney's fees for
18   arbitration?
19             ARBITRATOR:  Does the statute provides for
20   management attorney's fees --
21             MS. DAVIS:  No.
22             MR. BALLANTINE:  Well, so we're clear, your
23   Honor, our position is that it absolutely does provide
24   for it, and not only that, California law provides for
25   it under the California versus Clovis case.
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 1             ARBITRATOR:  There's statutory authority for
 2   that and some statutes for attorneys' fees are
 3   one-sided.  If it doesn't provide for attorneys fees to
 4   your side if you win, then --
 5             MS. DAVIS:  That wasn't my point.  I'm saying
 6   is that if the homeowners pay management's attorneys
 7   fees, the egalitarian thing to do under the purpose of
 8   the ordinance to equalize the playing field, they should
 9   pay ours.
10             ARBITRATOR:  Okay.  You can make that argument
11   in your closing argument.
12             MS. DAVIS:  But, no, the ordinance does not
13   provide for attorney's fees to be paid by any party for
14   the other party.
15             ARBITRATOR:  Okay.
16             MR. BALLANTINE:  Objection.  Move to strike.
17   That was not a question to the --
18             ARBITRATOR:  Sustained.  It's stricken.
19             Let's go, next question.
20   BY MS. DAVIS:
21        Q.   Dr. St. John, do you have an attorney working
22   in your company?
23        A.   No.
24        Q.   Do you ever check to see if your opinions are
25   valid before you go to a preceding?
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 1             I'm sorry, do you check the California laws or
 2   opinions, case law before you go to a proceeding and to
 3   give an expert opinion?
 4             MR. BALLANTINE:  Objection.  Lacks foundation,
 5   overbroad, relevancy.
 6             ARBITRATOR:  I'm going to let him answer it.
 7             Do you check the law to see how it's changed
 8   before you render an opinion?
 9             WITNESS:  No.
10             ARBITRATOR:  Thank you.
11             Next question.
12   BY MS. DAVIS:
13        Q.   May I ask if you research, if you do research
14   continuously on your area of expertise?
15        A.   No.  You know, I did quite a lot of research
16   at the time that I wrote the paper that you have put in
17   the record as Exhibit E, or I should say part of my
18   paper is in the record as Exhibit E.  I did a lot of
19   research at that time.
20             I have not done that kind of research since.
21   I do these kind of proceedings all the time.  I may do,
22   I don't know, half a dozen of these per year, and
23   therefore I'm exposed to case law in that way, but I
24   don't research it and I'm certainly not a legal
25   researcher and I'm not an attorney.
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 1        Q.   You are exposed to it but I don't
 2   understand -- I'm sorry, could you explain how you're
 3   exposed to it?
 4             ARBITRATOR:  He just did.
 5             MS. DAVIS:  Oh, I'm --
 6             ARBITRATOR:  He's exposed to it when he's
 7   working on a case, and he does it up to six times,
 8   sometimes more, at least six times a year, and he keeps
 9   up to date with what he needs to keep up to date with to
10   be able to testify in those cases and learns in those
11   cases, et cetera.  I'm not sure what that has to do with
12   anything here, but that's the answer to the question.
13   At least that's what I understood.
14             WITNESS:  Well, just a footnote, if there are
15   changes in the law, I'm relying on James Ballantine to
16   cover those topics.  That's not my job.  My job is to
17   try to apply this ordinance to these facts and help the
18   arbitrator know how to rule, how to analyze the
19   ordinance in this context.  How case law might apply is
20   something else again.  That's something James would
21   cover.
22   BY MS. DAVIS:
23        Q.   At least for Lazy Landing and Waterhouse
24   Management, he's not --
25             I'm sorry, is he your personal attorney as
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 1   well?
 2        A.   No.
 3        Q.   I just wanted to clarify.
 4             Dr. St. John, you remember Dr. Barr from 2011?
 5        A.   I do.
 6        Q.   And I remember that he disputed your 9 percent
 7   interest, said that 7 percent -- that he saw 7 percent
 8   more often.  I don't remember your response to that.
 9   Could you remind me what it was?
10        A.   I'm not sure what it was, but I can tell you
11   what I would say on that topic today.
12        Q.   Yes, please.
13        A.   That there's a range of rates that could be
14   used.  I wouldn't have a terrific objection to 7 percent
15   or 9 percent or 11 percent.  And all of those in that
16   range I've seen, those rates, so 9 seems like a
17   reasonable rate to me.  There's no magic number, there's
18   no one number that would apply universally as we try to
19   assign a rate of interest in this context.
20        Q.   It does seem that way, though, doesn't it?  In
21   hard economic times like the past Great Recession, do
22   interest rates go down?
23        A.   They do.
24        Q.   Do they go down significantly?
25        A.   They do.
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 1        Q.   And after substantial time has passed and the
 2   recession has recovered, there's been a recovery, people
 3   recovered from it --
 4        A.   Yes.
 5        Q.   -- do rates go back up?
 6        A.   They often do.
 7        Q.   Does it take a while to get back up to the
 8   point where it was before?
 9        A.   Often, yes.
10        Q.   In your opinion, are we at that place right
11   now?
12             MR. BALLANTINE:  Vague and ambiguous.
13             ARBITRATOR:  Do you understand the question?
14             WITNESS:  Yeah.
15             ARBITRATOR:  Overruled.
16             WITNESS:  Well, I would say that in the
17   current economic climate, 9 percent is not unreasonable
18   for the calculations we're doing here.
19   BY MS. DAVIS:
20        Q.   You did understand.  Thank you.
21             Would you consider pass-through -- may I use
22   that word -- management pass-through rent increases,
23   would you consider that a credit sale or a loan, if you
24   had to choose between the two of them?
25             MR. BALLANTINE:  Objection.  Argumentative,
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 1   your Honor.
 2             ARBITRATOR:  I didn't understand the question.
 3   Did you get it, Mr. Reporter?
 4             COURT REPORTER:  Yes, sir.
 5             ARBITRATOR:  Could you read it, please.
 6             (Record read by reporter.)
 7             ARBITRATOR:  It is argumentative.  Sustained.
 8             Next question, please.
 9   BY MS. DAVIS:
10        Q.   How would you classify the rent increase?
11             MR. BALLANTINE:  Vague and ambiguous.
12   "Classify"?
13             MS. DAVIS:  Vague.
14             ARBITRATOR:  Define what you mean by
15   "classify."  I don't understand.  Whatever he said, I
16   wouldn't understand the context of it because I don't
17   understand what the question means.
18   BY MS. DAVIS:
19        Q.   I'm sorry --
20             ARBITRATOR:  How is it classified?  Is it
21   classified as a debt, is it classified --
22   BY MS. DAVIS:
23        Q.   Yes.  Do you classify it as a debt or a loan
24   or -- help me, what words are there?  Those are the only
25   two I can think of right at the moment.


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 152


 1             MR. BALLANTINE:  Again argumentative.  I'm not
 2   understanding why a rent increase has to be classified
 3   or characterized as anything other than a rent increase.
 4   I think it lacks foundation, argumentative and could be
 5   misleading.
 6             ARBITRATOR:  I don't see where any
 7   classification would be relevant, either.  The objection
 8   is sustained.
 9             Let's move on.  We're kind of getting into
10   never-never land that doesn't really mean anything in
11   the context of what we're dealing with here, which is
12   within the four corners of this ordinance and what
13   management was attempting to do which the homeowners are
14   attempting to prevent, and whether you call it apples,
15   oranges or fruit salad, I don't think it makes a
16   difference.
17             MS. DAVIS:  The difference, your Honor, is
18   that the homeowners and management are disputing the
19   validity of the California Constitution in an
20   arbitration proceeding --
21             ARBITRATOR:  This isn't --
22             MS. DAVIS:  -- regarding the interest rate.
23   Is that inappropriate to bring up?
24             ARBITRATOR:  I don't think this is the forum
25   for that.
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 1             MS. DAVIS:  Considering they're charging an
 2   interest rate to homeowners, but if you say not --
 3             ARBITRATOR:  Did you hear his testimony on
 4   direct earlier today?
 5             MS. DAVIS:  That he believes it's average?
 6             ARBITRATOR:  That given what management would
 7   have to do to borrow that money, they would pay interest
 8   rates in that range anyway.  It's his opinion that
 9   that's valid, that the 9 percent he's using is an
10   interest rate that is appropriate.
11             If you have expert testimony to the contrary
12   that you're going to call as a rebuttal witness,
13   perhaps, I don't know the answer to that, then I would
14   have to weigh the two.  But whether the Constitution
15   is -- it's certainly not usurious under the California
16   Constitution, so I don't see where it's helpful.  So
17   let's move on.
18             MS. DAVIS:  No more questions.
19             ARBITRATOR:  All right, thank you.
20             Any redirect?
21             MR. BALLANTINE:  I have a little bit.  I would
22   ask if we could take a short afternoon break and then I
23   have a few questions.
24             ARBITRATOR:  I was afraid of that.  We'll take
25   five minutes.
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 1             (A short recess was taken.)
 2             ARBITRATOR:  We are ready.
 3             MR. BALLANTINE:  All right, redirect with Dr.
 4   St. John.
 5
 6                     REDIRECT EXAMINATION
 7   BY MR. BALLANTINE:
 8        Q.   Dr. St. John, let me just cover a few topics
 9   quickly so we can move on.  I want to ask you about the
10   topic of legal and consulting fees incurred by the park.
11        A.   Yes.
12        Q.   In these proceedings and other rent-related
13   administrative and legal proceedings, Dr. St. John, in
14   your opinion, does the ordinance provide for the park
15   owner to recover their legal and administrative and
16   consulting fees for these types of proceedings?
17        A.   Yes, it does.
18        Q.   And can you explain how it does, this
19   ordinance specifically provides for that?
20        A.   Right.  I'm looking at the ordinance section
21   11A-5, subsection (f)1, "F" as in "Frank" 1, where
22   there's some definitions.  It says "The arbitrator shall
23   consider all relevant factors" --
24        Q.   So we're looking at sub-(f), kind of in the
25   middle of the paragraph, which is only a sentence, "The
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 1   arbitrator shall consider all relevant factors"?
 2        A.   Yes, and then right below that, under (1),
 3   "Such relevant factors may include, but are not limited
 4   to, increases in management's ordinary and necessary
 5   maintenance and operating expenses."  And let me stop
 6   right there.
 7             I believe that legal and consulting fees are
 8   ordinary and necessary maintenance or operating
 9   expenses.
10        Q.   Okay.
11        A.   In other words, it really is essential that
12   park owners do what we're doing here.  The parks cannot
13   be operated in Santa Barbara County without park owners
14   having the opportunity to do this.  This is an essential
15   part of operating a park.
16        Q.   "This" meaning a rent proceeding?
17        A.   A rent proceeding.  What we're doing here is
18   we are applying for or justifying space rent increases
19   that are necessary to fulfill the purpose of the
20   ordinance, which is to cover all operating expenses, all
21   increases in operating expenses, so this is four square
22   within that definition.
23        Q.   Dr. St. John, you're aware that some of the
24   legal fees that are the subject of this proceeding are
25   the result of the park owner, park management being sued
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 1   by the homeowners in a claim that they have that the
 2   park owner didn't have an operating permit and couldn't
 3   charge any rent, and the homeowners lost that lawsuit
 4   after the park defended itself?
 5        A.   Yes, I know about that.
 6        Q.   And again, in your opinion does that fall
 7   within the ordinary and necessary operating expense of
 8   the park?
 9        A.   Yes.  I mean it certainly is important that
10   the park defend itself against lawsuits.
11        Q.   Okay.  And let me ask you also to go on and
12   ask you if we also see further basis for these types of
13   legal fees that you have just been talking about in
14   subsection (1) that you were just reading.
15             ARBITRATOR:  We're in (f)(1)?
16             MR. BALLANTINE:  (f)(1).
17        Q.   Let me draw your attention to the second line
18   after -- it says "operating expenses," and then it says
19   "insurance and repairs; increases in property taxes and
20   fees and expenses in connection with operating the
21   park."
22        A.   Right, fees and expenses in connection with
23   operating the park.  That would be another way of saying
24   operating -- legitimate -- or how did they say it,
25   "ordinary and necessary maintenance and operating
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 1   expenses."
 2        Q.   Would include fees?
 3        A.   Fees and expenses in connection with operating
 4   the park.
 5        Q.   And that could include consulting fees such as
 6   yours?
 7        A.   I believe so, absolutely.
 8        Q.   And legal fees such as the ones from my
 9   office?
10        A.   Right.
11        Q.   All right.  Dr. St. John, in your opinion, and
12   we've heard about your experience working in this area
13   and the six-plus hearings per year in rent
14   control-related proceedings, based on that experience,
15   in the event that an ordinance -- not this ordinance,
16   but in the event that an ordinance said that park
17   management could not recover legal fees for rent
18   proceedings, in your opinion, would that be proper?
19        A.   No, not proper.  It's my understanding --
20   actually, you could say more specifically with reference
21   to the case law, but it's my understanding that there is
22   case law that says that ordinances may not prohibit the
23   pass-through of legal and consulting fees, and therefore
24   such a provision, if it appeared in an ordinance --
25             ARBITRATOR:  Let's me just stop you.  We're
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 1   into an area of law and legal interpretation which I
 2   don't believe foundationally Dr. St. John claimed
 3   expertise.
 4             WITNESS:  It's true.
 5             ARBITRATOR:  So let's move on.
 6   BY MR. BALLANTINE:
 7        Q.   Let me move on.
 8             We talked about the 2011 hearing at which
 9   Dr. Barr was present, correct?
10        A.   Yes.
11        Q.   And Dr. Barr is a graduate of Hastings Law
12   School, correct?
13        A.   Yes.
14        Q.   And he's both a lawyer and a planner?
15        A.   Yes.
16        Q.   And have you heard him at various proceedings,
17   including the one in this case in 2011, opine as to the
18   law regarding mobile home park and rent control?
19        A.   Yes, yes, I have.
20        Q.   Have you heard Dr. Barr express the opinion
21   that an ordinance could not prevent a park owner from
22   recovering legal and administrative fees --
23        A.   Yes, yes.
24        Q.   -- rent increase?
25        A.   Yes.
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 1        Q.   And specifically, again, as to this case for
 2   this park and the 2011 preceding, you were present
 3   during Dr. Barr's testimony, is that correct?
 4        A.   That's true.
 5        Q.   And did Dr. Barr testify that in this case
 6   park management was entitled, under this ordinance, to
 7   recover its legal and administrative costs in the rent
 8   preceding in 2011?
 9        A.   Yes, I recall that.
10        Q.   Thank you.
11             In the event that a park didn't recover its
12   legal and consulting expenses for these types of
13   proceedings, in your opinion, as an economist, would
14   that deprive the park owner of a fair return on its
15   investment in the park?
16        A.   Yes, it would.
17        Q.   And tell us about that.
18        A.   Well, I mean by analogy, if any other category
19   was to be denied arbitrarily, any other category of
20   expense were to be denied for some reason, that, too,
21   would be a denial of a fair return.
22        Q.   Does the park have any way of recovering
23   income other than basically -- well, separating out
24   utility income, which we've talked about, other than
25   getting a rent increase for increased operating costs?
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 1        A.   No, there's no other way.
 2        Q.   And again, asking for your opinion as an
 3   economist and expert in this field, you heard some
 4   questions by the homeowners about affordability to
 5   homeowners.  Is affordability to homeowners something
 6   that is appropriate to consider in determining whether
 7   or not a park owner is getting a fair return?
 8        A.   No.
 9        Q.   And why not?
10        A.   Well, it's simply not part of the analysis.
11   It's not part of what we're asked to do.
12        Q.   If a park owner was entitled -- it was
13   established that they were entitled to a certain rent
14   increase for a fair return and the response was that the
15   homeowners can't afford that and therefore don't pay
16   that, would ultimately, then, if the park owner didn't
17   get the rent increase, would he be deprived of fair
18   return?
19        A.   I believe they would be.
20        Q.   Does that essentially turn the park owner into
21   an affordable housing project?
22        A.   I suppose you could say that.
23             ARBITRATOR:  We're going to stop this line of
24   questioning entirely.  I don't need somebody to tell me
25   what I can request and can't do.  I can figure that out.
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 1             MR. BALLANTINE:  All right.
 2             ARBITRATOR:  Thank you very much.  Let's go.
 3   BY MR. BALLANTINE:
 4        Q.   Then the final thing I want to ask you about
 5   is with respect to the allocation of the expenses in
 6   your calculations -- for example, in Exhibit 45 --
 7   between capital improvement and capital expenses.
 8             Did it make any difference in the outcome of
 9   your analysis to whether or not you allocated things or
10   you characterized things, those expenses as capital
11   expenses or capital improvements?
12        A.   No.  It made no difference at all.
13             I might mention that on the break you and I
14   were discussing that the transformers could be
15   considered conceivably new expenses or even betterment
16   which would make them into a capital improvement, and I
17   simply don't know enough to say one way or another, but
18   it doesn't make the slightest bit of difference because
19   that item, the electric work would be under 5, category
20   5, or category 4, and the space rent increase
21   required -- the amortized space rent increases would be
22   basically the same.  It simply doesn't matter whether we
23   call it a capital improvement or a capital expense, so
24   it's irrelevant.
25        Q.   As part of your analysis that you did to
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 1   prepare, well, your various written analyses, did you
 2   actually undertake an exercise of parsing out the
 3   ordinance and the language and apply it to the expense
 4   items to figure out if they were in fact capital
 5   improvements or capital expenses as defined by the
 6   ordinance?
 7        A.   Well, I did.  And I said before, there's
 8   language for the expenses and language for capital
 9   improvements that is slightly different, and my
10   conclusion prior to this hearing was it was all in the
11   category of capital expense.  But if somebody wants to
12   persuade me that some part of it should be capital
13   improvement, I would say fine, call it capital
14   improvement, it doesn't make any difference.
15        Q.   On the ultimate rent number?
16        A.   The ultimate rent number would be identically
17   the same.
18        Q.   Thank you.
19             MR. BALLANTINE:  Thank you.
20             Your Honor, nothing further for Dr. St. John.
21             ARBITRATOR:  Cross-examination, if any, on
22   that limited redirect?
23             MS. DAVIS:  I forgot the one question I had.
24   I guess not.
25             ARBITRATOR:  Welcome to the club.
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 1             MS. DAVIS:  It's absurd, isn't it?
 2             ARBITRATOR:  Nothing further?
 3             MS. DAVIS:  I thought I said no.
 4             ARBITRATOR:  Thank you.
 5             Any other witnesses to be called by the
 6   defense?
 7             MR. BALLANTINE:  No, your Honor.
 8             ARBITRATOR:  We have all of your documentary
 9   evidence dealt with?
10             MR. BALLANTINE:  I have one other thing, two
11   other exhibits that I will proffer, your Honor, and what
12   they are, they are PUC rules and regulations.  They are
13   judicial notice matters and they are official documents,
14   official rules so they don't need authentication beyond
15   that.  I know the homeowners have this.  There are two
16   of them.
17             ARBITRATOR:  These have not been marked by way
18   of number as exhibits so let me get -- see what number
19   we're up to.
20             MR. BALLANTINE:  I think we're at 54, your
21   Honor.
22             ARBITRATOR:  Let's me just make sure that I
23   agree with your count.  Fifty-three is here, so we're up
24   to 53, so the next one would be 54 and you want 54 to be
25   March 1993?
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 1             MR. BALLANTINE:  Correct, your Honor.
 2             ARBITRATOR:  Exhibit 53 is so marked.
 3             (Exhibit 54 marked for identification.)
 4             Then the next one, obviously, will be
 5   Respondent's Exhibit 55.
 6             (Exhibit 55 marked for identification.)
 7             MR. BALLANTINE:  Yes.
 8             ARBITRATOR:  Got it, okay.
 9             Ms. Davis, have you had an opportunity to look
10   at the two PUC ordinances that he's requesting that I
11   take judicial notice of and therefore receive these
12   exhibits?
13             MS. DAVIS:  I've read them both, your Honor,
14   but one of them was a couple of years ago.
15             ARBITRATOR:  Well, the issue is, can I take
16   judicial notice of it, and whether it's out of date it
17   doesn't matter, it would go to the weight rather than
18   its admissibility, in my view, but if you have an
19   objection that I haven't thought of, I'd be happy to
20   hear it.
21             MS. DAVIS:  No objection.
22             ARBITRATOR:  Okay.  Thank you.  Exhibits 54
23   and 55 are received.
24             (Exhibits 54 - 55 received into evidence.)
25             Respondent is resting?
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 1             MR. BALLANTINE:  Yes, your Honor.
 2             ARBITRATOR:  Rebuttal witnesses to be called
 3   by the petitioner?
 4             MS. DAVIS:  Mr. Waterhouse.
 5             ARBITRATOR:  All right.  Let's discuss that.
 6   I'm going to ask you for an offer of proof.  The problem
 7   I have legally, procedurally, is that a hearing such as
 8   this is supposed to go plaintiff first and then
 9   plaintiff rests and then the defendant goes and
10   defendant rests and then the plaintiff can call rebuttal
11   witnesses, but rebuttal witnesses are not witnesses that
12   are simply things that should have been testified to or
13   people who should have been called when the petitioner
14   was putting on their case-in-chief.
15             So I'm going to ask you for an offer of proof
16   of what you're trying to go into with him.  I understand
17   that Ms. Hamrick was not here last time and Mr. Allen,
18   who frankly I thought did a very good job, was here.
19             MS. DAVIS:  I'm sorry, Judge, did a good job?
20             ARBITRATOR:  Yes, I thought he did a good job.
21   He was focused, he did very good cross-examination of
22   Mr. Waterhouse.  The question is, what are you going to
23   go into now?  You see, rebuttal --
24             MS. DAVIS:  I'm going to go into several
25   subjects that Mr. Allen didn't cover because Mr. Allen
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 1   is our CPA and he was covering only numbers.  He made a
 2   mistake in saying that examination was complete when he
 3   should have said he would like to change to examining
 4   Dr. St. John and then I would take over.
 5             The rules for hearing say that hearings do not
 6   have to meet exactly according to the technical rules.
 7             ARBITRATOR:  I'm aware of that.  What I'm
 8   weighing is it's now almost 2:30 of the second day of
 9   this hearing.  We have eight-plus hours in it already,
10   and this over what is apparently a $108 rent increase
11   that respondent is seeking.
12             If I were to permit you to reopen under the
13   liberal rules that are within my discretion in the Santa
14   Barbara ordinance, how long is it going to take you to
15   do what you need to do?
16             MS. DAVIS:  I have quite a few questions, your
17   Honor, but I will be as quick as I can and just request
18   that Mr. Waterhouse be as quick as he can.  Brevity
19   would be no problem for me.
20             ARBITRATOR:  Okay.
21             Counsel, given the history of the prior case,
22   as I understand it, it would seem to me that exercise of
23   my discretion should be to be as complete and thorough
24   as I can, to the extent humanly possible given the
25   history of the litigation between the parties in this
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 1   case.
 2             MR. BALLANTINE:  Understood, your Honor.  I
 3   understand where you're coming from.
 4             I would make one observation.  What Ms. Davis
 5   apparently is asking for is to reopen, as the Court has
 6   indicated, reopen --
 7             ARBITRATOR:  Substantively, that's correct.
 8             MR. BALLANTINE:  I would point out and remind
 9   everyone here Ms. Davis was here at that time.  She was
10   sitting next to Mr. Allen.  He was conducting the
11   examination.  She was here, though.  I mean it's
12   really -- it's not like they didn't have an opportunity,
13   a full and complete opportunity to cross-examine
14   Mr. Waterhouse, and --
15             ARBITRATOR:  Either that, she can reopen and
16   call him, essentially, under 776 as petitioner's witness
17   rather than a cross-examination because she wanted to
18   question him, apparently, about some things that weren't
19   covered on direct examination.
20             Is that correct?
21             MS. DAVIS:  Correct.
22             MR. BALLANTINE:  Well, even more so.  I
23   mean --
24             ARBITRATOR:  Tell me what those areas are so I
25   can weigh the probative value, how it's going to help me
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 1   as the trier of fact.
 2             MS. DAVIS:  I wanted to ask him some questions
 3   about the homeowners' assertion that it's been less than
 4   12 months since the last rent increase.
 5             ARBITRATOR:  Okay.  What else?
 6             MS. DAVIS:  I wanted to ask him about whether
 7   or not he's had communication with the California Public
 8   Utilities Commission about the code violation
 9   pass-through, the common area electrical work.
10             ARBITRATOR:  All right.  And?
11             MS. DAVIS:  I wanted to ask him a few
12   questions about street paving, nothing difficult or time
13   consuming.
14             ARBITRATOR:  Okay.  And?
15             MS. DAVIS:  But I do have quite a few
16   questions about attorney's fees, and that's about it.
17             Oh, I'm sorry, I have questions about the
18   applicability of the Nomad Village rental agreements.
19             ARBITRATOR:  What is the relevance of the PUC
20   code violations?  How does that affect what my decision
21   is going to be, whatever it is, or turns out to be?
22             MS. DAVIS:  How does it affect?  Was that your
23   question, how does it affect?
24             ARBITRATOR:  Yes.  There were PUC violations,
25   apparently, that are part of some of the exhibits I've
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 1   received that are acknowledged, they were corrected, no
 2   fines or fees were imposed.
 3             MS. DAVIS:  No, but there was a penalty
 4   imposed.  The penalty was abatement of the code
 5   violations, and management has completed that abatement,
 6   but the California Public Utilities Commission comes
 7   into play because they have jurisdiction over some of
 8   the utilities, including electric.  And according to
 9   State law, code violations have to be paid for by the
10   park owner without passing -- without charging
11   homeowners for abatement, including attorneys' fees.
12             It's very clear in the Health and Safety Code
13   and the Mobile Home Residency Law, and our question to
14   the California Public Utilities Commission is whether
15   their Attachment A that says common area costs are
16   allowed for pass-through preempts state law on other
17   levels.  They have opened a case which means they are
18   considering it very seriously.
19             And the first page of Exhibit G -- I believe
20   it is Exhibit G -- is confirmation that the case has
21   been opened.
22             ARBITRATOR:  Let me see if I can find Exhibit
23   G.
24             MS. DAVIS:  I have a copy.
25             ARBITRATOR:  I have G1.  That appears to be
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 1   the settlement agreement.  I'm sorry, that's a defense
 2   exhibit.
 3             Counsel, this is noted.  I'm going to permit
 4   this and I'm going to try to run herd on it so we don't
 5   run over time.
 6             MR. BALLANTINE:  I'm sorry?
 7             ARBITRATOR:  I'm going to permit her to go and
 8   be concise and if necessary I'll make some of my own
 9   objections if I don't think it's going to help.
10             MR. BALLANTINE:  Okay.  Let me just comment on
11   the PUC issue, your Honor.  What we learned a few days
12   ago was that last October Ms. Davis filed a complaint
13   with the state PUC raising allegations that are very
14   similar to the ones raised in this proceeding as well.
15   We only learned about it a few days ago.  Apparently it
16   may or may not be something the park has to defend
17   itself in and incur yet additional costs.
18             I do have a lot of concerns about examination
19   of Mr. Waterhouse in a lawsuit that's been filed against
20   him or a proceeding that's been filed against him by
21   Ms. Davis in another proceeding.  I don't think it's
22   relevant.  I don't think that proceeding is relevant
23   here.  It's troubling to me that they would do that when
24   we're also essentially defending this arbitration on the
25   same issues.
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 1             So in any event, I raise that as an issue of
 2   concern, your Honor.
 3             ARBITRATOR:  That causes me concern, also.
 4   It's not a criminal proceeding so there's no Fifth
 5   Amendment issue.
 6             MR. BALLANTINE:  That's true.  I agree with
 7   that, but there may be issues regarding defending
 8   against it and there may be issues of conversations that
 9   I have had with Mr. Waterhouse about it.  He has no
10   independent knowledge about it other than through me.
11             ARBITRATOR:  She wouldn't be able to go
12   through attorney-client materials.
13             MR. BALLANTINE:  Yes.
14             MS. DAVIS:  I'm sorry, I didn't hear that.
15             ARBITRATOR:  I said his only knowledge he has
16   about it in some of the areas that you may ask about is
17   information he got from his attorney, and you don't get
18   to get that, that's attorney-client privilege.
19             MS. DAVIS:  Yes, I understand that.
20             ARBITRATOR:  All right.
21             Mr. Waterhouse, do you want to find a seat
22   somewhere near your counsel and a microphone so we can
23   hear you.  You were sworn at the last hearing.  You
24   remain under oath.  Nice to have you back, good to see
25   you.
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 1             You may proceed and be very expeditious,
 2   please, because this really should have been done last
 3   time.
 4             MS. DAVIS:  Yes.
 5             ARBITRATOR:  And as counsel pointed out, you
 6   were here, and if Mr. Allen was acting as lead counsel
 7   and forgot something --
 8             MS. DAVIS:  I did.  Didn't you notice?
 9             ARBITRATOR:  No.  You should have had a
10   conversation with him and say "We've got to do this" or
11   should have said something before he said he rested.
12             MS. DAVIS:  Point taken, your Honor.
13             ARBITRATOR:  Anyway, let's go.
14
15                      KENNETH WATERHOUSE,
16               having been previously sworn, was
17              examined and testified as follows:
18
19                 CROSS EXAMINATION (Reopened)
20   BY MS. DAVIS:
21        Q.   Mr. Waterhouse, you mentioned at one time you
22   own about 90 parks in California, is that right?
23        A.   Yes, we own and manage 90 parks in California,
24   one in Reno, Nevada.
25        Q.   I'm sorry, I should have said your limited
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 1   liability company.  Would that be more accurate?
 2        A.   Waterhouse Management is a corporation and the
 3   management company to approximately 90-plus parks.
 4        Q.   Oh, so they are not all yours?
 5        A.   No.
 6        Q.   Oh, I understand.  Thank you.
 7             How many of those that are your parks or owned
 8   by LLCs with whom you're a principal -- that wasn't very
 9   clear, was it?
10        A.   Not really.
11        Q.   How many are parks owned by your limited
12   liability companies are rent controlled?
13             MR. BALLANTINE:  Objection.  Relevancy,
14   financial privacy.
15             ARBITRATOR:  Sustained.
16   BY MS. DAVIS:
17        Q.   Do you have written arbitration agreements
18   with any of your parks?
19             MR. BALLANTINE:  Objection.  Your Honor.
20   Relevancy.
21             ARBITRATOR:  What's the relevance of that?
22             MS. DAVIS:  We are in arbitration.
23             ARBITRATOR:  Okay.  If he has 60 parks that
24   have arbitration agreements and 40 that don't, or 30
25   that don't, so what?  How does that affect us here?
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 1             MR. BALLANTINE:  And I think this is a
 2   different kind of arbitration.  It's an arbitration
 3   imposed by the Santa Barbara County Rent Control
 4   Ordinance.
 5             ARBITRATOR:  I agree with that also, but I'm
 6   taking a broader view.
 7             MS. DAVIS:  I'm trying to find out if the
 8   arbitration agreement is required between management and
 9   homeowners of rent controlled parks, if the ordinance
10   requires arbitration.
11             MR. BALLANTINE:  I think it's an
12   apples-and-oranges issue, your Honor.
13             ARBITRATOR:  Whether the law says they've got
14   to have an arbitration agreement, the ordinance in Santa
15   Barbara provides for it for this kind of case, that's
16   all really I care about, is what's required in this kind
17   of a case.  I don't care if there's a trespass issue or
18   some other unlawful entry into the park or into a home,
19   a homeowner, mobile home by then and it has to be
20   arbitrated or goes to a trial or whatever.  I don't see
21   that that helps me at all.
22             Next question, please.  Sustained.
23   BY MS. DAVIS:
24        Q.   Does management have --
25             May I ask if he has one with us?
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 1             MR. BALLANTINE:  Well, relevance again to the
 2   extent that we're talking about an arbitration under the
 3   ordinance that's imposed regardless of any agreement or
 4   not.  They are the ones that invoked arbitration; we're
 5   not disputing that we're participating.  Relevance.
 6             MS. DAVIS:  Then do I understand that
 7   management doesn't dispute that this is compulsory
 8   arbitration.
 9             ARBITRATOR:  This is compulsory arbitration
10   under the ordinance.
11             MR. BALLANTINE:  Under the ordinance.  It is
12   what it is.
13             ARBITRATOR:  Yes.
14             MS. DAVIS:  May I ask his Honor a question?
15             ARBITRATOR:  Yes.
16             MS. DAVIS:  Does that mean it's also
17   statutory --
18             ARBITRATOR:  No.
19             MS. DAVIS:  -- the ordinance?
20             ARBITRATOR:  I think you're misunderstanding
21   the term "statutory."  It's not a legal -- this
22   ordinance is for purposes of this kind of proceeding and
23   these issues, it is the law that applies to these kind
24   of proceedings, and it requires arbitration.
25             MS. DAVIS:  Yes, I understand.  But what I'm
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 1   asking is, it's compulsory arbitration, but can it also
 2   be, on a different definition, be statutory?  I'm asking
 3   about the definition.
 4             ARBITRATOR:  I don't know that I know the
 5   answer to that question.  I don't know if you can
 6   consider this ordinance a statute then it's statutory.
 7             I don't think it matters in terms of the
 8   outcome.  We're here because we have to be here because
 9   that's what the ordinance says.  The ordinance empowers
10   me to do certain things and prevents me from doing
11   certain other things as a trier of fact.  Whether
12   there's another agreement that the facts will be
13   different, if it wasn't a rent increase, it would have
14   to be arbitrated, but what difference does it make?
15             The relevance is sustained.
16             MR. BALLANTINE:  Thank you.
17             ARBITRATOR:  Next question.
18   BY MS. DAVIS:
19        Q.   All right, then.  Were you aware of
20   homeowners' motion for summary judgment before the first
21   day of hearing in November?
22             MR. BALLANTINE:  Objection.  Your Honor.
23   Relevance.  If he's aware of it, it may have been
24   through me, but it's already been ruled on, the motion
25   for summary motion.
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 1             MS. DAVIS:  I can't hear you, Mr. Ballantine,
 2   I'm sorry.
 3             MR. BALLANTINE:  Relevance.  The motion has
 4   already been ruled on.  Also, attorney-client privilege
 5   to the extent that I was served with the motion, not
 6   Mr. Waterhouse, so any communication would have been
 7   between me and Mr. Waterhouse.
 8             ARBITRATOR:  Sustained on all grounds, but
 9   relevance, particularly, as well as attorney-client
10   privilege.
11             You were here the last time.  I ruled that the
12   summary judgment motion was not in proper form.
13             MS. DAVIS:  I did hear, yes, your Honor.
14             ARBITRATOR:  So it couldn't be made on that
15   ground.  Besides that, there are triable issues of fact
16   even if I considered it on its merits, and it would be
17   denied there, too, so whether he was aware of it or
18   whatever he did about it or thought about it or how he
19   learned about it doesn't change anything.  Where does
20   that help us defeat what you're trying to do with the
21   rent increase?
22             MS. DAVIS:  What I'm trying to do is learn if
23   he's aware what it said so that I may ask him some
24   questions about it.  Was aware of our grounds?
25             ARBITRATOR:  Well, without reference to the
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 1   summary judgment, just ask him, are you aware that one
 2   of the grounds we're defending this on is this, one of
 3   the grounds we're defending this on is this, one of the
 4   grounds we're defending this on is this, and then ask
 5   your questions that are relevant to that.  That will
 6   make it cleaner.
 7             MS. DAVIS:  Thank you.
 8             ARBITRATOR:  You bet.  Happy to do it.
 9   BY MS. DAVIS:
10        Q.   Mr. Waterhouse, are you aware that we are
11   objecting to this rent increase as being within 12
12   months of the last rent increase?
13             MR. BALLANTINE:  I would just interpose a
14   limited object on that.  Object to the extent that it's
15   calling for attorney-client privilege communication,
16   which really gets me to a problem.  It really doesn't
17   matter if he's aware of the basis.
18             ARBITRATOR:  Well, I know where the question's
19   going to go.  I'm going to overrule it subject to a
20   motion to strike.
21             You may answer the question.  I don't think it
22   invades privilege.  Are you aware that that is one of
23   the defenses that they are raising?
24             WITNESS:  Yes.
25             ARBITRATOR:  Thank you.


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 179


 1             Next question.
 2   BY MS. DAVIS:
 3        Q.   Do you have an opinion as to that assertion?
 4        A.   No.
 5        Q.   Would you like to share it with us, please?
 6        A.   I said "no."  My answer was no, I don't have
 7   an opinion.
 8        Q.   Oh, I'm sorry.  I thought you said "yes."
 9             So you don't dispute our claim that it's been
10   less than 12 months since the rent increase beginning
11   July 1, 2016?
12             MR. BALLANTINE:  Objection, your Honor.
13   Argumentative, assumes facts not in evidence.
14             ARBITRATOR:  Overruled.
15             You may answer the question.
16             WITNESS:  Yes, I do dispute it.
17   BY MS. DAVIS:
18        Q.   Thank you.  I think that would be your
19   opinion, yes.  Thank you.
20             Now, did the arbitrator in 2008 -- may I use
21   his name?
22             ARBITRATOR:  Whatever the arbitrator did in
23   2011 or whenever that hearing was is not binding on me.
24             MS. DAVIS:  No, your Honor, but it's in the
25   exhibits and may I ask about the exhibits?
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 1             ARBITRATOR:  I've had a whole lot of exhibits
 2   that have been proffered that have been received without
 3   objection from either side.  Many of them, if not most
 4   of them have little relevance to what I'm being asked to
 5   do.  Your defense is whether he's aware of them and what
 6   he thinks of them.  You're going to argue them to me
 7   ultimately as to why I should go your way, and they are
 8   going to argue to me why I should go their way, so what
 9   he thinks about your affirmative objections to the rent
10   increase, they are what they are, whether he agrees with
11   them or not.  He can believe he's a Volkswagen; it
12   doesn't mean he has to sleep in the garage.
13             MS. DAVIS:  It's not his opinion I'm after,
14   your Honor.
15             ARBITRATOR:  Well, it seems to be where you're
16   going.  Try again.
17             MS. DAVIS:  I'll try again.  And by the way,
18   Mr. Biersmith's awarded opinion is in management's
19   exhibits, not ours.  It sounded like you thought I meant
20   our exhibits.
21             ARBITRATOR:  If you asked me what is in who's
22   exhibits, I couldn't tell you without an index.
23   BY MS. DAVIS:
24        Q.   Mr. Biersmith's August -- no, December 20,
25   2011, award, he awarded $320,000 in an escrow account
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 1   with a provision, didn't he?  The provision was that any
 2   monies not spent on capital improvements within six
 3   months of this award would be returned to homeowners.
 4   Do you remember?
 5             MR. BALLANTINE:  Objection to the extent the
 6   document is not in front of the witness.
 7             MS. DAVIS:  I'm sorry?
 8             MR. BALLANTINE:  I said objection to the
 9   extent the document is not in front of the witness.
10             ARBITRATOR:  Do you recall that, what she
11   recited in that award?
12             WITNESS:  No, sir, I don't.
13             MS. DAVIS:  It's management's Exhibit 19,
14   page 3.
15             ARBITRATOR:  Do you have your exhibits there?
16   Exhibit 19, page 3.
17             MS. DAVIS:  Oh, I'm sorry, that page is
18   missing from our copy.  It's homeowners F, page 3.
19             ARBITRATOR:  Homeowners F, page 3.
20             MS. DAVIS:  My apologies.  I was reading this.
21   It's exhibit -- management's Exhibit 18 --
22             ARBITRATOR:  All right, hang on.
23             MS. DAVIS:  -- page 15.
24             ARBITRATOR:  Well, your Exhibit F doesn't have
25   a page 15.
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 1             MS. DAVIS:  No, it's management Exhibit 18,
 2   page 15.
 3             CLERK:  That should be Q.
 4             ARBITRATOR:  Which exhibit am I supposed to be
 5   looking at and where?  You said it was Exhibit 18 of
 6   theirs.
 7             MS. DAVIS:  Management's Exhibit 18, page 15.
 8             ARBITRATOR:  Okay.
 9             MR. BALLANTINE:  We have that, your Honor.
10   BY MS. DAVIS:
11        Q.   So you do remember or you just read that?
12        A.   Yes, I did.
13        Q.   And it's true?
14        A.   What is true?
15        Q.   That what I quoted is on that page?
16             MR. BALLANTINE:  Well, I'm not sure what that
17   means.  The document says what it says.
18             ARBITRATOR:  The document says what it says.
19   I note that it says exactly what you said it said.
20             Next question.
21   BY MS. DAVIS:
22        Q.   Were any capital improvements made within six
23   months?  I mean was any of the money, the $320,000 spent
24   on capital improvements?
25        A.   The money was ready to be spent, we were
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 1   prepared to spend it until the homeowners appealed the
 2   decision and held us up from spending the money.  The
 3   money was in a reserve account held by the bank.  And we
 4   were paying interest on that money, also.  It was only
 5   through your appeal, the appeal of the homeowners
 6   association that stopped us from doing the work.  My
 7   understanding is that the arbitrator was trying to hold
 8   jurisdiction within this case for six months, but then
 9   the appeal came from the HOA which then held up quite a
10   few months before we could do anything.
11        Q.   That wasn't my question.  May I repeat it?
12             ARBITRATOR:  I thought you got an answer.
13             MS. DAVIS:  No.  I got a reason for the answer
14   that I didn't hear the answer.
15             ARBITRATOR:  The answer was that none of the
16   money, there's money that was not spent because of the
17   appeal.  The appeal essentially throws any obligation or
18   any opportunity to or any right they had to do it until
19   the appeal was over.
20             WITNESS:  Yes, sir.
21             MS. DAVIS:  Yes, your Honor.  But the first
22   six words would have been enough.
23             ARBITRATOR:  Next question.
24   BY MS. DAVIS:
25        Q.   And after the Board of Supervisors vacated
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 1   almost every award that the arbitrator made, the
 2   arbitrator's second award, or revised -- I'm sorry,
 3   revised award and opinion on remand of August 2012,
 4   that's page 3 of our Exhibit F.  He said -- can you read
 5   item No. 1, please?
 6             MR. BALLANTINE:  You mean the award on page 3?
 7   It says what it says.
 8             WITNESS:  The amount of the temporary increase
 9   is, money sign, dash zero dash per month, period.
10   BY MS. DAVIS:
11        Q.   So the arbitrator confirmed the awards vacated
12   in that award?
13             MR. BALLANTINE:  Well, objection.
14   Argumentative.
15             ARBITRATOR:  It is.  The document says what it
16   says.  Let's move on.
17   BY MS. DAVIS:
18        Q.   And then during the court proceedings with
19   Judge Anderle, did he also say that the $320,000 could
20   be charged to the homeowners?
21        A.   My understanding, it was remanded back to the
22   arbitrator for that decision.
23        Q.   For the $320,000?
24        A.   That's my understanding.
25        Q.   Or a different amount?
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 1        A.   I don't have the exact amount, but it was what
 2   we had in the reserve amount, which I think was a little
 3   over $320,000.
 4        Q.   Would you look at your Exhibit 36, page 26,
 5   paragraph 4.
 6             MR. BALLANTINE:  Page what?
 7             MS. DAVIS:  Page 26, paragraph 4.
 8             MR. BALLANTINE:  There's a lot of stuff on
 9   that page.  Is there something we should look at?
10             ARBITRATOR:  Paragraph 4, "The finding of the
11   arbitrator will include."
12             And the question is?
13   BY MS. DAVIS:
14        Q.   And the question is:  Does that paragraph
15   indicate the judge ruled that $320,000 was not an
16   appropriate rent increase and that it should be vacated
17   per the Board of Supervisors.
18             MR. BALLANTINE:  Objection to the extent it's
19   calling for a legal conclusion.  The document says --
20             ARBITRATOR:  Sustained.  It says what it says.
21             MS. DAVIS:  Oh, I finally get it.  It says
22   what it says.
23             ARBITRATOR:  Yes.  It's in evidence.  It's
24   been received.
25             MS. DAVIS:  You forget we're not attorneys.
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 1             ARBITRATOR:  I understand.  Any document
 2   that's been received in evidence, when it's time for you
 3   to argue it, you can argue it and put whatever spin you
 4   think is appropriate under the circumstances and I will
 5   certainly consider that.
 6   BY MS. DAVIS:
 7        Q.   Did you discontinue that award as soon as the
 8   judge's ruling was final?
 9        A.   I'm sorry, I couldn't hear you.  I'm sorry.
10        Q.   Did you discontinue the $320,000 award that
11   was vacated by the judge?
12             ARBITRATOR:  What do you mean "discontinue"?
13   I don't understand the question.
14   BY MS. DAVIS:
15        Q.   Discontinue charging the homeowners for that
16   award?
17             MR. BALLANTINE:  Objection.  Vague and
18   ambiguous.
19             ARBITRATOR:  Do you understand the question?
20             WITNESS:  As it wasn't final at the time, so
21   we continued.
22             ARBITRATOR:  Okay.  It wasn't final at the
23   time so they continued.
24             Next question.
25   BY MS. DAVIS:
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 1        Q.   That award was final.
 2             ARBITRATOR:  That's argumentative.  Next
 3   question.
 4   BY MS. DAVIS:
 5        Q.   In the next paragraph, a separate amount was
 6   remanded back to the arbitrator, but the $320,000 was
 7   not.
 8             MR. BALLANTINE:  Objection.
 9             ARBITRATOR:  Okay.  It says what it says.  I'm
10   not sure how that has anything to do with what we're
11   doing here or what they're seeking here and what you're
12   objecting to here.
13             MS. DAVIS:  What we're objecting to is five
14   more years of charging for a $320,000 escrow account
15   that was vacated by the Board of Supervisors and the
16   arbitrator and Judge Anderle, and he hasn't started
17   refunds and that constitutes a rent increase that's less
18   than 12 months, according to the ordinance.
19             ARBITRATOR:  Okay.  That's argument.  If
20   there's evidence of that, I will consider that argument.
21   Whether he knows about it or not, the documents are in
22   evidence.
23             MS. DAVIS:  The documents are in evidence,
24   yes.  He's the manager, the management company of the
25   park.  Shouldn't he know whether or not he discontinued
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 1   that increase?
 2             ARBITRATOR:  Whether he knows about what the
 3   contents of the documents are doesn't change the content
 4   of the document or their import.
 5             MS. DAVIS:  All right.  The question I asked
 6   is not in any of -- it doesn't come from the documents.
 7             ARBITRATOR:  Ask your question again.  You're
 8   confusing me.
 9   BY MS. DAVIS:
10        Q.   Why didn't you stop charging the homeowners
11   for a vacated increase as soon as it was vacated, or I
12   should say in 2014, when it was vacated?
13        A.   We felt --
14             MR. BALLANTINE:  Objection.  Asked and
15   answered.  But you can answer again.
16             ARBITRATOR:  Answer it again.
17             WITNESS:  We felt it was not final at that
18   time.  We were still under appeals and more appeals and
19   continued this thing beyond appeal.
20             They just appealed again last week, the last
21   arbitrator, again, decision.
22   BY MS. DAVIS:
23        Q.   Mr. Waterhouse, could you speak a little
24   louder?
25        A.   Yes.  I'm saying we've been under petition
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 1   quite a few times with you, and we still don't have a
 2   final notice of anything because this Tuesday you went
 3   to the Board, back to the Board and asked them to appeal
 4   on your behalf again and remand it back to the
 5   arbitrator after you -- they did it again for you so
 6   there is no conclusion because you continue and the
 7   County continues to remand it back.
 8             It's been remanded back to a judge, remanded
 9   back to the same arbitrator.  So the arbitrator in one
10   decision, that was remanded back, he made a second
11   decision, you didn't like that so it was remanded back,
12   and now we're in another new one, and it's just
13   continuing.
14             You keep remanding things back and we can't
15   get any final conclusion, and all we want to do is have
16   conclusion.  We want to take care of this case and end
17   it and go on and take care of our own business.  That's
18   all we're asking.
19        Q.   Is the $320,000 escrow account still up for
20   remand?
21             ARBITRATOR:  I don't know what you mean by "up
22   for remand."
23             Is the $320,000, whatever the amount is, still
24   in that account and that account exists?
25             WITNESS:  No, your Honor.  That money has been
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 1   spent on the roads and electrical already, and that's
 2   the reason we're here, is getting a second fair rate of
 3   return.  Because it was remanded from the first
 4   arbitrator.  The County ordinance specifically states
 5   that, in my opinion, that we can collect -- we're under
 6   the impression that we can collect the funds before we
 7   spend them, and we can have them in there, start
 8   charging before we spend them.
 9             And the arbitrator gave us that latitude.  And
10   then it was remanded back to the judge.  The judge sent
11   it back to the -- remanded it to the arbitrator and he
12   would not rule, then, on that $327,000, I think it was,
13   in there, and now we're in front of you because that was
14   remanded back to him several times and now we're
15   remanded back to him, the whole thing.
16             So it's a quagmire, unfortunately, for
17   everybody because now we're before you as an arbitrator
18   and it's just a constant battle.  Every time we think we
19   have closure from an arbitrator, they appeal it to the
20   County and the County says remand it back.
21             ARBITRATOR:  So the $320,000 has been -- or
22   $327,000 has been spent on improvements now?
23             WITNESS:  Yes, sir.
24             ARBITRATOR:  Okay.
25             Next question.
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 1   BY MS. DAVIS:
 2        Q.   And that is included in this rent increase?
 3        A.   Yes, it is.
 4        Q.   So you really have no reason not to refund
 5   homeowners the $320,000 from 2011 increase?
 6        A.   This is still being disputed.  That's what I
 7   was saying, it's still being disputed.
 8        Q.   My understanding is the amount that was in
 9   question and remanded back to the arbitrator is separate
10   from the $320,000.
11             Since Mr. Ballantine himself testified on
12   September 19 that none of the money had been spent --
13   it's in the transcript, your Honor.
14             MR. BALLANTINE:  Well, argumentative, lacks
15   foundation.  The question was her understanding of such
16   and such, and that's not a question.
17             MS. DAVIS:  All right, here's my question.
18        Q.   Doesn't your attorney, Mr. Ballantine, say on
19   page 13 of his September 19, 2011, transcript in his
20   opening statement that none of the money had been spent?
21        A.   I don't have that document in front of me.
22        Q.   It's in the binder.  It's your Exhibit 16.
23   It's your Exhibit 16, page 13, lines 18 through 24.
24             MR. BALLANTINE:  I'm sorry, what is the
25   reference?
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 1             ARBITRATOR:  She's on Exhibit 16, page 13,
 2   lines 18 through 24.
 3             MS. DAVIS:  Yes, your Honor.
 4             MR. BALLANTINE:  Page?  I'm sorry.
 5             MS. DAVIS:  The page numbers of the transcript
 6   itself are at the bottom or your page.
 7             MR. BALLANTINE:  That's what is confusing, one
 8   of the things that's confusing me.  I can go off either
 9   page, I just need to know which one.
10             ARBITRATOR:  Page 16, she said, lines 18
11   through 24.  And I'm on page 16 --
12             MS. DAVIS:  13.
13             ARBITRATOR:  Page 13, thank you.
14             This statement was made on September 19, 2011.
15   That's five and a half -- almost five and a half years
16   ago.  And he says "The third area is the infrastructure,
17   and it's $320,000.  None of the money has been spent
18   yet, although it's been paid in."
19             Okay.  I assume that was the status of things
20   in 2011.
21             MR. BALLANTINE:  Correct.  I'll acknowledge
22   that's what the transcript says that I said.  It wasn't
23   testimony but it was opening statement.  That's what was
24   said.  Mr. Waterhouse just basically testified to the
25   same effect just now.  That was the status at the time.
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 1   Whatever the relevance is here today, and I can't fathom
 2   it, that is what he said.
 3             ARBITRATOR:  My understanding is that it's the
 4   petitioner's belief that money that was put into that
 5   account was to be spent for improvements, and that was
 6   for part of the other award, and even though it hadn't
 7   been spent they were being charged for it and therefore
 8   that constituted a rent increase, and therefore your
 9   notice of rent increase that's at issue here is invalid
10   because rent has been charged for the same thing,
11   essentially a double charge.  Is my understanding
12   correct?  That's the allegation?
13             MS. DAVIS:  That's close enough.
14             ARBITRATOR:  So next question?  That's what I
15   understand.  I'm not sure how probative or helpful
16   that's going to be, but it may in some way affect
17   Dr. St. John's testimony and the numbers he used to do
18   his calculations, I suppose.  I don't know where yet.
19             MR. BALLANTINE:  Well, there may have been a
20   charge, but how that's a notice of rent increase --
21   they're talking about a 2011 increase, but understood.
22   I just want to get through the facts and we can do
23   argument later.
24             ARBITRATOR:  Yes.
25             Okay, next question.
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 1   BY MS. DAVIS:
 2        Q.   As of the date that Mr. Ballantine made that
 3   statement in his opening remarks, none of the $320,000
 4   had been spent, yet you're saying that that award is not
 5   final because there's $62,000-plus that's been spent
 6   from that, is that what you're saying?
 7             ARBITRATOR:  I didn't understand that
 8   question.
 9             MS. DAVIS:  That was a little convoluted,
10   wasn't it?
11             ARBITRATOR:  It was.  The fact that there was
12   $320,000 in the account in September 2011, six years
13   ago --
14             MS. DAVIS:  That's what I'm trying to get to.
15        Q.   But on the next day of the hearing, Mr. Garcia
16   said that $62,145.55 of capital improvements had been
17   spent.  He didn't specify it was from the $320,000
18   escrow account, but do you know if it was?
19             MR. BALLANTINE:  Well, I'm going to object on
20   that, your Honor.  Now what she's doing is trying to
21   reargue a 2011 arbitration proceeding, I think, which is
22   unfortunately repeatedly under appeal by the homeowners
23   because they don't like the result.
24             MS. DAVIS:  That's your interpretation.
25   Mr. Ballantine, please.
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 1             ARBITRATOR:  Let him make his objection.
 2             MS. DAVIS:  All right.
 3             MR. BALLANTINE:  It seems to me that this is
 4   all very collateral, but I do object to this ongoing
 5   questioning.  The question itself was argumentative.  I
 6   object on the grounds of relevancy.  I object on the
 7   grounds of, potentially, attorney-client privilege
 8   communication to the degree she's asking the witness
 9   procedural things that happened in another arbitration
10   proceeding.  That may potentially still be subject to a
11   pending proceeding because of the homeowners' appeal.
12   But really, the fundamental objection is relevancy to
13   this preceding.
14             ARBITRATOR:  Whether the $62,000 came out of
15   there or not, I can't see the relevancy.  Sustained.
16             Next question.
17   BY MS. DAVIS:
18        Q.   Then I'll back up.  You said that the award of
19   $320,000 -- actually, you said the arbitration isn't
20   final.  That is true, but did you also mean that the
21   vacation of the $320,000 award was not final as well?
22             ARBITRATOR:  Well, that calls for a legal
23   conclusion on his part, and whatever his opinion is is
24   not a matter of law so I'm going to sustain my own
25   objection to that.
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 1             Let's move on.  He can't give you legal
 2   opinions.  Whether something is or is not final is a
 3   legal question.
 4   BY MS. DAVIS:
 5        Q.   Even though the 2011 arbitration isn't final,
 6   do you intend to refund homeowners overpayments of the
 7   $320,000 escrow account?
 8             MR. BALLANTINE:  Vague and ambiguous as to
 9   time.
10             WITNESS:  (No audible response.)
11   BY MS. DAVIS:
12        Q.   When?
13             ARBITRATOR:  Well, the questions make it very
14   tough to rule intelligently on objections.
15             MR. BALLANTINE:  I mean I guess the problem
16   is, your Honor, I mean I spoke of this.  It's been a
17   long time now.  I did speak of that issue, and I think
18   Mr. Waterhouse did, too, at the first arbitration
19   hearing, and we acknowledged that there is potentially a
20   rent credit due to the homeowners for some of that
21   money, and the problem is that the argument is we don't
22   know what that number is until it's final, and we've
23   been hoping for a long time for finality and yet due to
24   the extraordinary time the County has taken to resolve
25   this, and the multiple, really, unsuccessful appeals by
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 1   the homeowners have simply protracted it.
 2             So it's acknowledged that there may be
 3   something owing, but the park is in a box because they
 4   don't have finality on the one proceeding and yet the
 5   homeowners have resisted the rent increase on the basis
 6   of any capital expense items in this proceeding as well,
 7   and so now the park owner has objected to two
 8   arbitration proceedings initiated by the homeowner.
 9             But my comment and I did address that general
10   issue in the opening statements, we're aware of that.
11   Mr. Waterhouse has testified that he wants finality so
12   he can work out some rent credits.  I don't see that
13   this line of examination is particularly productive,
14   however, to any resolution of an issue in this
15   proceeding, at least the way that they're being asked.
16             ARBITRATOR:  I'm not sure that any rent
17   increase that I do or don't approve is going to have any
18   effect on whatever credits may be due to the homeowners
19   under the other case when that case ultimately becomes
20   final.
21             MR. BALLANTINE:  Yeah, right, exactly.  I
22   think they are independent, and if we wind up having
23   finality here and finality there, great, then we'll know
24   where we're at and there will be some determination that
25   can be made.
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 1             The park owner's problem, of course, is that
 2   it's still a live case and the park owner could do
 3   certain things in the other case, we're not amending the
 4   prior case, and then this case is resolved and the park
 5   owner doesn't get the rent pass-through in this case
 6   when the park owner has waived all right is,
 7   potentially, in a situation of waiving things.  So the
 8   way we see that is ultimately they have to be determined
 9   on the merits and if there's a final ruling that
10   ultimately means that the park owner owes something, the
11   park owner --
12             ARBITRATOR:  The park owner obviously will pay
13   it.
14             MR. BALLANTINE:  The park owner will pay it.
15   They'll have to pay it.
16             But the flip side is the park owner -- the
17   park owner is entitled to get -- we think the park owner
18   is entitled to collect that one place or the other, and
19   the homeowners are saying no in both places, and that's
20   the problem.
21             So we're just following the ordinance, trying
22   to resolve this.  I understand to some degree the
23   concern and the frustration by the homeowners about that
24   issue.  We share the same frustration.  We'd love to
25   have finality, but I think at the end of the day
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 1   procedurally we have to follow the procedures that the
 2   ordinance forces us to follow and so they are
 3   independent proceedings.  And that goes back to my
 4   ongoing objections of relevancy of questions about this
 5   old -- this 2011 arbitration proceeding.  They're simply
 6   not relevant to anything determined here.
 7             And as your Honor indicated, if the park owner
 8   winds up owing something on the 2011 proceeding, which
 9   they may, then they'll have to pay it one way or the
10   other.  That's independent of this proceeding.  We'd
11   love to have some proceeding final so we know where
12   we're at.
13             ARBITRATOR:  Okay.
14             MR. BALLANTINE:  Thank you for listening to
15   that, your Honor.
16             ARBITRATOR:  That was longer than it needed to
17   be.
18             MR. BALLANTINE:  It was, I agree.
19             MS. DAVIS:  What was the objection?
20             MR. BALLANTINE:  Relevance.
21             ARBITRATOR:  What we have is this.
22             MS. DAVIS:  I'm sorry?
23             ARBITRATOR:  What we have is.  We have,
24   apparently, a $320,000 order for an impound account in
25   the earlier arbitration.  That money was apparently


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 200


 1   deposited into the impound account.  Some of it has been
 2   spent, not in 2011 but sometime subsequently for
 3   improvements in the park.
 4             If there was more money in the account than
 5   was spent for those improvements, it would seem
 6   reasonable to believe that sometime in the other case
 7   there will be an order refunding the balance, whatever
 8   it is -- $100,000, $20,000, whatever it might be -- to
 9   the homeowners.
10             MS. DAVIS:  That's not true, your Honor.
11             ARBITRATOR:  Really?  Why wouldn't it be?
12             MS. DAVIS:  For the 2011 case, none of the
13   $320,000 was spent within a time period required and
14   before this rent increase.
15             ARBITRATOR:  Well, that's argument.
16             MS. DAVIS:  May I continue?
17             That account has now been spent on this rent
18   increase.  So we're paying twice, essentially, for the
19   same rent increase of an escrow account of $320,000, and
20   what was in the escrow account that management paid
21   towards 333-plus K in this rent increase.
22             If any of the money was spent before this rent
23   increase that had anything to do with 2011, he would not
24   have had $333,000 in the account to spend.
25             ARBITRATOR:  That depends on when it was
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 1   spent.  I'm not going to get into an argument with you
 2   ma'am.  I'm going to direct you to get another subject
 3   matter.  I think the $320,000 that was in the account,
 4   if money is owed to you in that context, that is for the
 5   judge or the arbitrator in that case to determine, not
 6   for me to determine.
 7             Right now I'm dealing with a $105 and change
 8   increase in rent based on the testimony of Dr. St. John
 9   as to how he calculated what the amortized improvements
10   would have cost, and therefore they say they are
11   entitled to it.  I don't know what I'm going to decide
12   on it.  I understand your position, but what you're
13   doing now is essentially trying to argue your case in a
14   context -- or I understand that you're doing that,
15   you're doing that in the context of trying to
16   cross-examine somebody, and that's not proper.
17             So let's get on to one of the other subject
18   matters that you say you want to do, because we are
19   quickly running out of time here.
20   BY MS. DAVIS:
21        Q.   Mr. Waterhouse, when did you obey the code
22   violations?
23             MR. BALLANTINE:  Objection.  Lacks foundation,
24   argumentative, lacks foundation.
25             ARBITRATOR:  It's late.
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 1             MR. BALLANTINE:  I'm sorry, your Honor, but
 2   that is a significant issue.  It's argumentative and in
 3   that it assumes there are code violations that
 4   require -- to ask "When did you obey the code
 5   violations" --
 6             ARBITRATOR:  I assume she means whatever the
 7   PUC was complaining about.
 8             MR. BALLANTINE:  I think it's actually
 9   Planning & Development, but I think the problem is if he
10   answers the question as framed, then he has to say that
11   there were code violations.
12             ARBITRATOR:  Clarify your question.
13             MS. DAVIS:  Yes, your Honor.
14        Q.   Mr. Waterhouse, when you acquired Nomad
15   Village, did you become aware that the County had cited
16   the prior owner for code violations for the electrical
17   infrastructure?
18        A.   Yes, we did.
19        Q.   And how did you learn of that?
20        A.   Through the previous owner.
21        Q.   Through Mr. Bremmer (phonetic)?
22        A.   Yes, ma'am.
23        Q.   And you had an ongoing dialogue -- after you
24   acquired the park, you had an ongoing dialogue with the
25   County about their perception of code violations and
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 1   your perception of not code violations, is that true?
 2        A.   Yes.
 3        Q.   You didn't agree on whether or not they were
 4   code violations, but the County did send you more
 5   notices of violations and notices of determinations of
 6   fines?
 7        A.   We did not agree with the County that there
 8   were code violations.
 9        Q.   I'm sorry, I didn't hear that.
10        A.   We did not agree with the County that there
11   were code violations.
12        Q.   Yes, I understand.  You disputed, in fact, but
13   you still received another one or two letters of code
14   violation?
15             MR. BALLANTINE:  Objection.  Vague and
16   ambiguous as to "you."
17             ARBITRATOR:  Sustained.
18             WITNESS:  Like if I receive a driving ticket?
19             ARBITRATOR:  Sustained.
20             Next question or clarify it.  The question as
21   posed is vague.
22   BY MS. DAVIS:
23        Q.   Did you receive any code violation letters
24   from the County?
25             MR. BALLANTINE:  Vague and ambiguous as to,
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 1   "you."  Do you mean the entity or him personally?
 2             ARBITRATOR:  Are you aware of any code
 3   violations received by you or your company from the
 4   County about code violations?
 5             WITNESS:  Yes.
 6             ARBITRATOR:  Thank you.
 7             Next question.
 8             MS. DAVIS:  Thank you.
 9        Q.   Eventually you communicated to the County that
10   you would like to settle the code violation issue once
11   and for all, didn't you, by outlining an agreement on
12   how it would be handled?
13        A.   We disagree with the violations, and we went
14   to them, Mr. Ballantine went to them and explained to
15   them that they were not -- that we didn't feel there
16   were any violations in the sense of health and safety,
17   life or limb, as they say, and through negotiations of
18   the common area, two transformers and Space 92, they
19   then agreed with us that their previous violations were
20   not correct and that we were right.  They made no
21   charges against us, no fines, no penalties, and
22   everything was wiped clean.
23        Q.   I'm sorry, your exhibits today of the
24   agreement and the amended agreement?
25             ARBITRATOR:  Those exhibits are in evidence
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 1   and have been received.  I don't need to hear the dates
 2   and so forth.  You can put them in your closing
 3   argument.
 4   BY MS. DAVIS:
 5        Q.   I just wanted to ask.  Mr. Ballantine
 6   mentioned $2,000.  What was that?
 7        A.   That was a charge.  The County charged us for
 8   their labor cost to complete that transaction.  And it
 9   was never passed through to the residents in any of the
10   increases.
11   BY MS. DAVIS:
12        Q.   Nevertheless, between Mr. Bremmer's ownership
13   of the park and your ownership of the park, how long do
14   you estimate the disagreements lasted about the code
15   violations?
16        A.   I don't recall the exact dates.  I know it
17   lasted quite a while because we had to show information
18   to them that they did not understand how Housing and
19   Community Development State rules or the County rules,
20   and that was one of the issues so it was an educational
21   experience for them, which took them quite a while to
22   understand and grasp.  Once they did, they agreed with
23   us and we settled with them with no violations, no
24   fines, no penalties.  And $2,000 again was paid to them
25   for their services, and it was not charged to the
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 1   residents.
 2        Q.   And that was a private agreement between you
 3   and the County of Santa Barbara?
 4             MR. BALLANTINE:  Objection.  Vague and
 5   ambiguous.  I don't know what the term "private
 6   agreement" means.  The agreement is in evidence.
 7             ARBITRATOR:  The settlement agreement has been
 8   received.  I don't remember the exhibit number, but it's
 9   in evidence.
10             MS. DAVIS:  All right.  What I mean is, were
11   the homeowners part of that agreement?
12             MR. BALLANTINE:  Vague and ambiguous.
13             ARBITRATOR:  Were the homeowners signatories
14   to the agreement?  I don't think it matters.  Were they?
15             MR. BALLANTINE:  No.
16             WITNESS:  No.
17             ARBITRATOR:  Okay.  The homeowners were not
18   involved in the dispute.  The County was not making any
19   claims against them, were they?
20             WITNESS:  No, there's no claim against the
21   residents themselves.  We were basically dealing with
22   the County separately.
23             ARBITRATOR:  Okay.
24   BY MS. DAVIS:
25        Q.   Did you say the homeowners weren't involved in
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 1   this dispute?
 2             ARBITRATOR:  Ma'am, move on.  The County did
 3   not charge the homeowners with any violations.  The
 4   settlement between the park and the County was between
 5   the park and the County and no, the homeowners were not
 6   signatories to the agreement.  Where else do we need to
 7   go with it?  I'm not sure how probative it is to
 8   anything that's here anyway.  You have established what
 9   I think you've wanted to establish.  The homeowners
10   weren't part of the agreement.  They didn't have any say
11   in the outcome.
12             MS. DAVIS:  Yes, your Honor.
13        Q.   One of your letters on October 21st, 2008, you
14   mentioned that you were planning an upgrade to 100 amps
15   for the entire park.  Did you cancel that project in
16   favor of something else?
17             MR. BALLANTINE:  Objection.  She's asking
18   about a letter from 10 years ago, nearly 10 years.
19             ARBITRATOR:  Sustained.
20             Move on, please.
21   BY MS. DAVIS:
22        Q.   Wasn't the arbitration final, how do you
23   intend to refund homeowners' overpayment?
24             MR. BALLANTINE:  Objection.  Argumentative,
25   assumes facts not in evidence.
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 1             ARBITRATOR:  Sustained.
 2   BY MS. DAVIS:
 3        Q.   When?
 4             ARBITRATOR:  Sustained.  It's speculative.
 5             MS. DAVIS:  Your Honor, could you explain
 6   something to me, please?
 7             ARBITRATOR:  I'll try.
 8             MS. DAVIS:  If I'm not arguing with
 9   Mr. Waterhouse, how is the question argumentative?
10             ARBITRATOR:  It is argumentative in terms of
11   what you're trying to get the court to do.  It is
12   argumentative in form.  It's not that you are arguing
13   with him, it is argumentative in legal form.  It's
14   something that should be in argument, not a question to
15   a witness.  That's what argumentative means.
16             MS. DAVIS:  Oh, so it implies that I'm trying
17   to get you to do something with my question?
18             ARBITRATOR:  Well, you're always trying to get
19   me to do something through your question, just as they
20   are, but the form of the question, if it's something
21   that belongs in argument, and is not an evidentiary-type
22   of issue that is relevant, if it's argument on how to
23   interpret the evidence, then it's argumentative.
24             MS. DAVIS:  Is the rent control ordinance
25   evidence?
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 1             ARBITRATOR:  The rent control ordinance has
 2   been received in evidence, yes.
 3             MS. DAVIS:  May I refer to the rent control
 4   ordinance to ask a similar question?
 5             ARBITRATOR:  Sure wish you guys had lawyers.
 6             What is the exhibit?  Let me find it in the
 7   index.  Exhibit 12.  Direct me to what you're looking
 8   for.
 9             MS. DAVIS:  The ordinance allows park owners
10   to collect and retain rent increases in an escrow
11   account until arbitration is final, but it also requires
12   management to refund any rent credit toward future
13   rents.  That's what I would like to ask about.
14             ARBITRATOR:  Well, if it has to do with the
15   2011 case, it's not something that I'm going to be
16   ruling on.
17             MS. DAVIS:  No, your Honor.
18             ARBITRATOR:  I'm ruling on this rent increase.
19   I'm not going to order any refunds from any escrow
20   account from any prior case.
21             MS. DAVIS:  Your Honor, that wasn't my point.
22             ARBITRATOR:  Then you're going to have to be
23   more clear because I'm not understanding you.
24             MS. DAVIS:  I'd just like to know how and when
25   he thinks he will refund.


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 210


 1             ARBITRATOR:  I don't see how that's probative
 2   of anything.
 3             MS. DAVIS:  It's not appropriate?
 4             ARBITRATOR:  No, I say it's not probative of
 5   anything here in dispute.
 6             I'm either going to award or not award the
 7   rent increase, I'm going to modify an award, less than
 8   they want, I'm going to do something.  I don't know
 9   what, but when or how they are going to pay anything is
10   not something I'm going to make an order on in this
11   case.
12             Whatever is owed in the 2011 case is going to
13   be adjudicated in the 2011 case.  If there's money left
14   over in that 2011 case, the judge or the arbitrator will
15   order it refunded.  I don't have jurisdiction to do
16   that.  I wasn't the arbitrator in that other case when
17   that $320,000 was sequestered, so you can't get there
18   from here with me.
19             MS. DAVIS:  Yes, your Honor.
20             ARBITRATOR:  Because it's not relevant to this
21   case, as I see it.
22             MS. DAVIS:  Oh, then we were not on the record
23   when Mr. Ballantine told Mr. Waterhouse how the refund
24   would be handled before we got on the record on November
25   18?
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 1             ARBITRATOR:  I don't have a verbatim memory of
 2   all of the testimony in six-plus, seven-plus years of
 3   hearing we had on the 18th of November.  I'm sorry, I
 4   don't.
 5             MS. DAVIS:  Well, I remember the comment.  I
 6   can't remember if it was on the record or not.
 7             But you say that my questions are
 8   argumentative.
 9             ARBITRATOR:  No, I sustained argumentative
10   objections to some of your questions, relevance
11   objections to some of your questions, overruled
12   objections to some of your questions.  Let's proceed.
13   BY MS. DAVIS:
14        Q.   I have one question about the meet and confer
15   issue, Mr. Waterhouse.
16             MR. BALLANTINE:  Your Honor, it would save
17   some time.  Your Honor may recall you specifically ruled
18   on the meet-and-confer issue after we had some argument
19   at the last hearing.  You found it was sufficient.  I
20   don't think we should revisit that.
21             ARBITRATOR:  There was meet-and-confer
22   testimony before.  I thought it was pretty thoroughly
23   done.  I'm going to let her ask a few questions and see
24   where it goes.
25             Ask your questions.
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 1             MR. BALLANTINE:  Thank you.
 2   BY MS. DAVIS:
 3        Q.   Why, out of common courtesy, didn't you give
 4   homeowners reps one copy of your rent increase
 5   documentation before the scheduled meet and confer?
 6        A.   We made them available at the clubhouse, the
 7   manager's office, for you to review.
 8        Q.   I'm sorry, Mr. Waterhouse, that wasn't my
 9   question.
10             You did what you were required to do only.
11   I'm asking you, out of common courtesy, why didn't you
12   allow the homeowners to have in their hands one copy of
13   the documentation?
14        A.   You're correct, I did what I was required to
15   do by the ordinance.  I did that.  And if you recall,
16   after the meet and confer, we gave everyone a copy in
17   the HOA.
18        Q.   After.
19        A.   We regrouped, but we did what we were told to
20   do and followed the ordinance and made it available to
21   the HOA.  Then after regrouping, we decided to go ahead
22   and give a full copy to each HOA member, which we did
23   after the meet-and-confer meeting.
24        Q.   Yes, that is true.
25        A.   Thank you.
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 1        Q.   So you did what was required.
 2        A.   Absolutely.
 3        Q.   I'm sorry, you did what was required, right?
 4        A.   Yes.
 5        Q.   Does that mean it was right?
 6             MR. BALLANTINE:  Objection, your Honor.
 7             ARBITRATOR:  From my perspective, that doesn't
 8   matter.  The issue is whether or not the meet-and-confer
 9   requirements were complied with.  If doing more than
10   that needed to be done when it was right, then the
11   ordinance should have been changed.  All anybody has to
12   do is conform to the ordinance.
13             MS. DAVIS:  Well, actually in the rules for
14   hearing, your Honor.
15             WITNESS:  Your Honor, may I just say
16   something?
17             For the record, in the beginning we did not
18   know, they refused to give us who the HOA members were,
19   so it was impossible for us to give them a copy.  When
20   we asked who the HOA members were, they refused to give
21   us names and addresses so we couldn't even give them a
22   copy at that time, even if we cared to do so.  So she's
23   correct, it was available to them at working hours and
24   they could go and look at it, and then after the meet
25   and confer once again we did give them a full, complete


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 214


 1   copy of everything.
 2             ARBITRATOR:  Okay.  Let's move on to another
 3   subject, please.
 4             MS. DAVIS:  Your Honor, we will provide
 5   evidence in our post-hearing brief that contradicts what
 6   he just said.
 7             MR. BALLANTINE:  I thought it was already
 8   ruled on.  It would be nice, your Honor, if we could
 9   narrow the issues.
10             ARBITRATOR:  Next subject matter.
11             MS. DAVIS:  No more questions, your Honor.
12             ARBITRATOR:  Thank you.
13             Any redirect?
14             MR. BALLANTINE:  Just a moment with
15   Mr. Waterhouse.  I don't think so.
16             Thank you for the moment, your Honor.  No,
17   nothing further.
18             ARBITRATOR:  Thank you very much.
19             Any other witnesses to be called by the
20   petitioner?
21             MS. DAVIS:  Our only expert witness couldn't
22   make it today.  He was hoping to be here this afternoon,
23   but he has not arrived so no, your Honor.
24             ARBITRATOR:  Okay.  The only thing we haven't
25   dealt with, according to my notes, are the original
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 1   exhibits offered by the petitioner, A, B, C, and D.
 2   They were marked for evidence.
 3             MS. DAVIS:  That was our expert witness who
 4   couldn't be here.
 5             ARBITRATOR:  They are simply -- with one
 6   exception, there's only one document, I think, which is
 7   Exhibit C, that I haven't seen before.  Otherwise, I
 8   think all of the other documents are duplicates so maybe
 9   they are all duplicates of some things that are already
10   in from the respondent.
11             Is there any reason they can't be received for
12   whatever value or probative value they may or may not
13   have?
14             MR. BALLANTINE:  I don't know what they are,
15   your Honor.
16             ARBITRATOR:  A is Nomad Village MNOI analysis
17   2007-2010, Table 3A.
18             Nomad Village fair return analysis 1994 to
19   2009, Exhibit B.
20             MR. BALLANTINE:  No objection to those.
21             ARBITRATOR:  "A Comparison of Return on
22   Investment" listing the mobile home parks in California,
23   Exhibit C.
24             And D is "Nomad Village Return on Capital Net
25   Operating Income."  It's beginning August 2008 and going
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 1   through February 2016.  Exhibit D.
 2             Any reason why those cannot be received?
 3             MR. BALLANTINE:  Your Honor, A and B no
 4   objection.
 5             C and D, yes.  I think that the last hearing
 6   when they were proffered we objected because we said
 7   there was no foundation.  Mr. Allen indicated that he
 8   had prepared those and he was going to testify about
 9   them and he has not come today to testify.  I'm not
10   unsympathetic, but we at great expense have traveled and
11   we're here today ready to go.
12             ARBITRATOR:  Take a close look at Exhibit C.
13   It doesn't have a foundation, that's true, but is the
14   objection lack of foundation for Exhibit C?
15             MR. BALLANTINE:  That's my objection.
16             You know what, if your Honor would prefer that
17   we defer on the objection, I can ask a quick question of
18   Dr. St. John.  Maybe we don't have an issue with them.
19   My concern is we haven't talked about them, and I'm not
20   sure what that means that ultimately once they are in
21   evidence, and I may see arguments that are about the
22   contents that are problematic, but we haven't had any
23   cross or anything like that, so --
24             ARBITRATOR:  You want to let him ask questions
25   of Dr. St. John to see if he can lay a foundation for
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 1   Exhibit C?  Nobody has told me what Exhibit C is or
 2   where it came from.
 3             MS. DAVIS:  And I don't have a copy of it.
 4             ARBITRATOR:  Madam Clerk, would you take it to
 5   her.
 6             MS. DAVIS:  I'll do my best.
 7             ARBITRATOR:  I'll let counsel ask the
 8   questions.
 9             MR. BALLANTINE:  I didn't mean to examine it
10   on the record.  I wasn't planning to authenticate the
11   other side's exhibits, your Honor.  It was whether or
12   not I had an objection.  I'd like to get some
13   consultation.
14             ARBITRATOR:  Does he have this exhibit there
15   now?
16             MR. BALLANTINE:  He does.
17             ARBITRATOR:  I'm sorry.  I misunderstood.
18             MR. BALLANTINE:  I'm sorry, I wasn't very
19   clear.  I apologize.
20             ARBITRATOR:  My fault.
21             Ms. Davis, I misunderstood.  All he wanted to
22   do is have Dr. St. John look at it to see if there's any
23   objection to its content, not necessarily its
24   authenticity.
25             MS. DAVIS:  While they're looking at it, your
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 1   Honor, would it be appropriate for me to redo
 2   homeowners' Exhibit M and resubmit?  Although I'm not an
 3   expert, like Dr. St. John, he was allowed.
 4             ARBITRATOR:  No.  What's been received in
 5   evidence is not going to be redone.  I mean formal rules
 6   can be relaxed in a hearing such as this, but I'm not
 7   going to let evidence be redone, no.  The evidence is
 8   what the evidence is.
 9             MR. BALLANTINE:  If this will help, your
10   Honor, on your question, C we don't have an objection to
11   your taking C in.
12             ARBITRATOR:  Thank you.  C will be received.
13   What about D?
14             (Exhibit C received into evidence.)
15             MR. BALLANTINE:  D we do object to.  There's
16   no foundation.  The concern about D is it's got a whole
17   bunch of purported numbers about Nomad Village's
18   operating income that we don't think are correct, either
19   factually or analytically.  There's been no foundation
20   so we do object to that.
21             ARBITRATOR:  Exhibit C is received; Exhibit D
22   is not, it simply remains marked for identification.
23   All right.
24             MR. BALLANTINE:  I'm sorry, then for the rest,
25   I'm not sure if I -- there's some that I'm not sure what
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 1   happened with.  Can we go through the rest of them?
 2             ARBITRATOR:  Rest of their exhibits?  I think
 3   all of them were received.  Let's see, C --
 4             MR. BALLANTINE:  I wasn't aware that they were
 5   because I've got some concerns about the exhibits and
 6   I'll explain why.
 7             ARBITRATOR:  I don't want to ask our
 8   distinguished reporter to go back and see if we didn't
 9   get them all in, but I thought we did.
10             CLERK:  It came out of the binder, so I don't
11   have the A, B, C, D.
12             ARBITRATOR:  We just did A, B, C and D.
13             MR. BALLANTINE:  I didn't think we had ruled
14   on the others, your Honor.
15             ARBITRATOR:  I thought we had earlier today.
16   Am I remembering incorrectly?
17             MS. DAVIS:  He didn't object earlier today.
18             ARBITRATOR:  That's what I thought.  I asked
19   if they could be received without objection and I think
20   the answer was no.
21             MR. BALLANTINE:  I thought I said there was
22   some objection.  You may have said that and I may have
23   misunderstood.
24             ARBITRATOR:  As to the ones that we didn't
25   receive before, I knew you had some objections.  I asked
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 1   about that again, you said no, and I said they are in.
 2             What about these that we just received, the
 3   packet that she gave all of us that I didn't get,
 4   apparently, and the clerk had not seen before our
 5   noontime break, and when we came back, I think the first
 6   thing I said is, "Can these be received?" and I may have
 7   made a note.
 8             I received 50 through 53 of the respondent's
 9   exhibits.
10             MR. BALLANTINE:  We had some after lunch, your
11   Honor, that I proffered.  Actually, those may have been
12   before lunch, but then I had some after lunch.
13             ARBITRATOR:  I don't see my note, but in all
14   candor my recollection is I asked if there was any
15   objection to the packet that the defense submitted and I
16   believe there was none and I said "Received."  I think
17   that's right.  Understand that in a, quote-unquote,
18   court trial or an arbitration hearing, most judges know
19   what is relevant and what's not.  But if we want to go
20   through them one at a time again.
21             Mr. McClure, do you --
22             COURT REPORTER:  Do you want me to look for a
23   particular number?
24             ARBITRATOR:  We're looking for Exhibits
25   beginning with Exhibit E.
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 1             Well, get your exhibit book out and let's
 2   begin with Exhibit E.
 3             MR. BALLANTINE:  I think I can expedite this,
 4   your Honor.  I think I have only very limited
 5   objections.  If I can just have a minute with my client,
 6   I think we can do this super fast.
 7             ARBITRATOR:  Absolutely.
 8             MR. BALLANTINE:  Thank you, your Honor.
 9             The only one we have an objection to is -- at
10   least on admissibility, would be M.  That was that MNOI
11   supposed analysis that Dr. St. John was examined on and
12   I think it's not in, in any event.  That was that one
13   page.
14             ARBITRATOR:  I'm looking for Exhibit M in my
15   stack here.
16             WITNESS:  It's one page.
17             ARBITRATOR:  Did I hand that back to somebody?
18   No, here it is, I've got it.
19             This was the one that Dr. St. John was
20   examined on.  He said yes, you have the right categories
21   but you have the wrong numbers.  And, no, it doesn't --
22   yes.  So M is not received; the rest of them are.
23             (Exhibits A, B, C, D, E, F, G, H,
24             I, J, K were received into evidence.)
25             MR. BALLANTINE:  Thank you.  Let me just note,
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 1   this is a housekeeping thing or something, but what I
 2   was given, my Exhibit L also has another Exhibit M
 3   stapled to it.  I'm thinking if that is there as well,
 4   then I do object to Exhibit L having a companion Exhibit
 5   M attached to it.  I think it's just a matter of having
 6   the document cleaned up.
 7             ARBITRATOR:  All right.  I'm not going to pull
 8   them apart here, I'm simply going to draw a line through
 9   it and I won't consider it.  That's received with the
10   exception of what is Exhibit M.
11             (Exhibit L received into evidence.)
12             MR. BALLANTINE:  Thank you.
13             ARBITRATOR:  All right.  Both sides have
14   rested.  All the exhibits have been accounted for.  It's
15   quarter to 4:00.  This case cannot be argued in the
16   context of things in a helpful way in about an hour and
17   five minutes, so here's what we are going to do.
18   Everybody get out your calendars.
19             Ms. Davis, what I'm proposing here and about
20   to order is written briefs for closing argument.  You
21   made a comment a moment ago and I want to caution you,
22   you'll do it however you're going to do it, but you said
23   you were going to submit some additional evidence with
24   your argument.  Evidence is closed.  The argument is
25   going to be talking to me about the testimony,
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 1   inferences I should draw, conclusions I should draw from
 2   the testimony, the exhibits that have been received.
 3             MS. DAVIS:  It is not an additional exhibit,
 4   it's in the exhibits.
 5             ARBITRATOR:  It is in the exhibits?  Okay.
 6   You said you were going to submit additional evidence,
 7   and I --
 8             MS. DAVIS:  No, what I meant is that I will be
 9   talking about it.
10             ARBITRATOR:  As long as it's in evidence.
11   Understand, and I know that counsel understands this, if
12   you were to submit another document to me that he is
13   going to argue about in his closing brief, I'm not going
14   to pay any attention to it because it's not evidence
15   because the other side hasn't had an opportunity to
16   respond to it.
17             MS. DAVIS:  Of course.
18             ARBITRATOR:  So it was just simply a
19   misstatement on your part or I misunderstood.  We now
20   understand each other on that issue.
21             MS. DAVIS:  Crystal clear, your Honor.
22             ARBITRATOR:  Thank you.
23             So the question is, today is the 10th of
24   February.  By when can the petitioner be prepared to
25   have their opening argument in writing sent to the
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 1   clerk, sent to me, sent to defense counsel?  Do you need
 2   a week, do you need two weeks, do you need 10 days?
 3             I don't know who-all is going to be working on
 4   it, whether it's going to be you, the gentleman whose
 5   name I'm blanking on his name, Mr. Pizano, or
 6   Ms. Hamrick or whoever it might be is going to help
 7   author it, somebody is going to have to sign it as the
 8   representative of the homeowners' association.  But how
 9   soon can you have that done?  I'll give you reasonable
10   time to pore through your notes, all of the exhibits,
11   outline, and then later write a cogent argument for me?
12             MS. DAVIS:  There are two post-hearing
13   arguments?
14             ARBITRATOR:  You're going to submit an
15   argument.  He's going to reply.  You have the burden of
16   proof so you get to do -- he's going to oppose, he's
17   going to give me an opposing brief.  You get to have a
18   rebuttal, or final, brief, not giving me new stuff but
19   simply responding to what he says.
20             MS. DAVIS:  Okay.  And the time line is ours
21   first.
22             ARBITRATOR:  That's correct.
23             MS. DAVIS:  Twenty days?
24             ARBITRATOR:  Objection to that?
25             MR. BALLANTINE:  No, that's fine.
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 1             ARBITRATOR:  Fine with me.  So 20 days from
 2   today, with the short month, would be the 1st of March.
 3   Did I count that right, Madam Clerk?
 4             MS. DAVIS:  2nd of March, I believe.
 5             ARBITRATOR:  2nd of March.  Whether that's 20
 6   or 21, you say 2nd of March, that's fine with me.
 7             MS. DAVIS:  I'm not that good at math.
 8             ARBITRATOR:  That's why I'm a lawyer.  I love
 9   physics.  I study the evolution of the universe, and I
10   have books and books and books on that.
11             So by 3/2/17, served plaintiff's
12   brief/closing.
13             Now, as far as I'm concerned they can be
14   served electronically.  If you're going to serve them on
15   me, you're going to serve them on -- what is the office
16   e-mail?  I know mine but -- you're going to serve it on
17   Judgelong@CDRmediation.com, you're going to send a copy
18   of that to Sandy@CDRmediation.com.
19             You're going to also send that to the clerk's
20   office, or deliver a disk, I guess, to the clerk's
21   office.
22             That's what you want, rather than paper,
23   correct?
24             For the service on the clerk, you're going to
25   make sure that it's on a CD and you're going to deliver
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 1   a CD copy to the clerk no later than close of business,
 2   March 2.
 3             You'll serve it by e-mail on defense counsel.
 4   I don't have Mr. Ballantine's -- I have it right here.
 5   No, I don't.
 6             MS. DAVIS:  We have his e-mail, your Honor.
 7             ARBITRATOR:  You have his e-mail?
 8             MR. BALLANTINE:  We have exchanged e-mail
 9   before.  It's the same e-mail.
10             ARBITRATOR:  Same, okay.  I've got it in
11   another notebook.
12             MR. BALLANTINE:  I can say it on the record.
13   It's JPB, my initials, JPB@Ballantinelaw.com.
14             ARBITRATOR:  All right.  Terrific.
15             MR. BALLANTINE:  And your Honor, do I
16   understand CDRmediation.com is one word?
17             ARBITRATOR:  One word, yes.  And I'm told it
18   gets through both upper case and lower case but it's on
19   my business card as lower case.
20             MR. BALLANTINE:  Okay.
21             ARBITRATOR:  So assuming you have her brief by
22   March 2nd, how much time do you need for a reply brief,
23   or opposition brief, rather?
24             MR. BALLANTINE:  Probably 20 days as well.
25             ARBITRATOR:  Okay.  If we go 20 from the 2nd,
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 1   you'd be due on the 22nd.
 2             MR. BALLANTINE:  Yes.
 3             ARBITRATOR:  So 3/22/17, also service by
 4   e-mail, but CD to the clerk.
 5             MR. BALLANTINE:  Your Honor, then I would
 6   propose that I will include in that our application for
 7   fees and costs related to these proceedings.
 8             ARBITRATOR:  Yes, it is appropriate for
 9   post-trial motions.  Include that in there.  And I need,
10   then, your final brief.  Do you want another 20 days
11   from the 23rd?
12             MS. DAVIS:  Personally I would, but what do
13   you think would be appropriate?
14             ARBITRATOR:  Well, it's not my case, it's your
15   case.  I want you to have the time so that nobody can
16   say later as part of an appeal, if there is one, "The
17   judge didn't give me enough time."
18             MS. DAVIS:  Yes, your Honor, we agree, 20
19   days.
20             ARBITRATOR:  Twenty days, okay, from the 23rd
21   of March, 20 days would be due on or before April 11.
22             I'm going to consider the matter submitted --
23   just in case there are any glitches in getting service
24   done, I'm going to have the matter deemed submitted on
25   April 14.
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 1             MS. DAVIS:  Is that the same as the record
 2   closed on April 14?
 3             ARBITRATOR:  No, what that means is that's my
 4   time to get a written ruling out begins.  I have, in
 5   theory, 90 days in which to do that.  I don't take that
 6   long normally.  I get them done pretty darn quickly
 7   because I want to get them out of my hair, if I had any.
 8             I have, legally, 90 days to get out a written
 9   ruling from the day it's submitted.  I'm telling you,
10   I'm going to deem it submitted -- just in case there are
11   any glitches in service of the briefs that I need, I'm
12   going to deem it submitted on April 14, 2017.  My 90
13   days, and I'm not going to count them, runs from then.
14             It is not my practice to draw out and not get
15   opinions done quickly, and I said with my tongue in my
16   cheek because I want to get it out of my hair, if I had
17   any.
18             MS. DAVIS:  Oh, that's what I missed.
19             ARBITRATOR:  I don't mean to be frivolous with
20   you.  I want to give you the best shot I have.
21             Now, one of the things I want both sides to do
22   in their opening brief for the petitioner and in the
23   opposition brief from the defense, I want you to tell me
24   what it is you are asking me to do, why, and references
25   to the evidence that just identifies what you're telling
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 1   me.
 2             If you want to give me -- "If you don't do
 3   this, Judge, but please do that instead" or something
 4   like that, please give me what you're looking for and
 5   why so I can try to put it in context and understand
 6   what it is I am going to be required to do.
 7             This case is, in my view, not particularly
 8   complex, but it is god-awful convoluted, so I want you
 9   to help me help you by being focused and by telling me
10   what it is you want me to do, why, and what the evidence
11   is that supports your position.  And he'll do the same
12   thing and you'll get the last shot on why I shouldn't do
13   that.
14             MS. DAVIS:  Two questions.
15             ARBITRATOR:  Yes, ma'am.
16             MS. DAVIS:  You mentioned in November you
17   wanted an analysis of Galan versus City of --
18             ARBITRATOR:  Yeah, nobody did that for me
19   today.  The Galan case --
20             MR. BALLANTINE:  Did you want that for today?
21   I apologize.
22             MS. DAVIS:  Would you want it for the
23   post-hearing briefs?
24             ARBITRATOR:  Well, I can pull up Galan.  I
25   think I have the cite.  Do I have the cite?
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 1             MR. BALLANTINE:  It's recited in our brief,
 2   I'm sure, but I'd be more than glad to e-mail that to
 3   you and I'll copy --
 4             ARBITRATOR:  Okay.  And I have Lexis.  If you
 5   just e-mail me the cite, I'll pull it up, or if you want
 6   to download it and send it as an e-mail attachment,
 7   that's fine.  Just copy her so there's no ex parte
 8   communication.
 9             MR. BALLANTINE:  That's a good point, your
10   Honor.  So I'm clear, when I communicate with the
11   homeowners, then, at this point on I'll be communicating
12   with Ms. Davis, then, as the homeowners representative,
13   is that correct, at the e-mail address you've given me?
14             MS. DAVIS:  Well, technically, Deborah Hamrick
15   is still lead rep, but she is going on a mission.
16             MR. BALLANTINE:  I don't want to be subjected
17   to having a bunch of people I have to worry about
18   communicating with.
19             MS. DAVIS:  Yes.
20             ARBITRATOR:  Yes, I'll just simply say it will
21   be Ms. Davis's responsibility to get to Ms. Hamrick
22   whatever Ms. Hamrick needs to see.  Ms. Hamrick was not
23   here the first time, she was here only for this morning.
24   I would --
25             MS. DAVIS:  And she goes out of the country.


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 231


 1             ARBITRATOR:  Okay.
 2             MS. DAVIS:  So if I may be listed with the
 3   County as being a representative that they can
 4   communicate with, I'd appreciate it.
 5             ARBITRATOR:  Okay.  Be sure that the clerk has
 6   your e-mail address as well as a mailing address for
 7   you.
 8             Why don't you give me yours, also, your e-mail
 9   address so that I'm sure I have it, because I think the
10   only one I have is Ms. Hamrick's.
11             MR. GRADY:  If I may, your Honor, I want to
12   address the timing.  In our rules for hearings such as
13   this, Section 18 says:  "The decision shall be signed by
14   the arbitrator and filed as a public record with the
15   clerk no later than 30 days following the hearing."
16             I just wanted to point out that timing issue.
17             ARBITRATOR:  I see.  The hearing is not over
18   until the 14th, so I'll have to get it out 30 days from
19   the 14th.
20             MR. GRADY:  Just wanted to point that out to
21   you, your Honor.
22             ARBITRATOR:  It's been pointed out to me that
23   Rule 18.
24             MR. BALLANTINE:  I think it's Exhibit 12.
25             ARBITRATOR:  Exhibit 12.  Oh, yes, Exhibit 12,
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 1   okay.
 2             MR. GRADY:  It's page 17, Section 18.
 3             ARBITRATOR:  So 11 --
 4             MR. GRADY:  This is in the rules for hearing,
 5   your Honor, which is separate.
 6             MR. BALLANTINE:  It's the next document behind
 7   the ordinance.  It's on kind of a Courier font.
 8             ARBITRATOR:  Right, I've got it.
 9             MR. GRADY:  And then page 17, that last large
10   paragraph.
11             ARBITRATOR:  All right, both sides listen to
12   me for a moment.
13             Our clerk has told me that the rules for
14   hearing that are essentially part of the ordinance,
15   Mobile Home Rent Control rules for hearing, on page 17,
16   the last paragraph says:  "The decision shall be signed
17   by the arbitrator and filed as a public record with the
18   clerk no later than 30 days following the hearing.  The
19   clerk shall serve a copy of the decision on each party
20   or through such parties' attorney or representative."
21             So my 90 days, which is what the Code of Civil
22   Procedure requires in civil cases -- I was wrong.  It
23   has to be 30 days, unless the parties are willing to
24   stipulate that I can have a little more time than 30
25   days.
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 1             MR. BALLANTINE:  Sure, that would be fine.
 2             ARBITRATOR:  Can you give me 45 days to get it
 3   done?
 4             MS. DAVIS:  Yes, your Honor.
 5             ARBITRATOR:  Okay, we've got a stipulation for
 6   45 days.
 7             MR. GRADY:  Thank you.  So that will be 45
 8   days from the 14th of April.
 9             MR. BALLANTINE:  Right your Honor.
10             The parties are agreeing that the hearing will
11   be deemed closed on April 14, which will follow the
12   briefing on the matter, and also stipulate that your
13   Honor may have 45 days.
14             ARBITRATOR:  Up to and including whatever the
15   45th day is.
16             MR. GRADY:  April 14 for the close of the
17   hearing?
18             MR. BALLANTINE:  Correct, April 14th for the
19   close under the rules, and then the arbitrator may have
20   an additional 45 days following that in which to render
21   the decision.
22             ARBITRATOR:  Agreed by the petitioner?
23             MS. DAVIS:  Yes.  With one question.
24             ARBITRATOR:  Yes?
25             MS. DAVIS:  If the post-hearing takes less


TRI-COUNTY COURT REPORTERS   805.963.3900







Page 234


 1   time than we have scheduled, will the whole schedule be
 2   moved up?
 3             ARBITRATOR:  The post hearing?  I'm not sure I
 4   understand.
 5             MS. DAVIS:  The homeowners' first brief and
 6   the management's response to homeowners' and second and
 7   management's final.
 8             ARBITRATOR:  Management doesn't get two shots
 9   at it, only you do.
10             MS. DAVIS:  Oh.
11             ARBITRATOR:  Management only gets one shot at
12   it.
13             MS. DAVIS:  My mistake.  I'm sorry.
14             But if both parties are really fast and are
15   ahead of schedule, does the whole schedule move up?
16             ARBITRATOR:  No.  But what will happen is the
17   matter is not going to be deemed closed until the 14th.
18   If you guys are really good, I may have even 50 days.
19             MS. DAVIS:  Oh, gotcha.
20             ARBITRATOR:  By the agreement that I
21   understand we reached, my due date by which I have to
22   have everything to the clerk, and I'm going to courtesy
23   copy everybody -- it just says I have to submit it to
24   the clerk and she'll get it out and she will follow the
25   rules and probably send you a second copy, but I'm going
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 1   to give you a courtesy copy because that's just the way
 2   I do things, and it's the 45th day, and I haven't
 3   counted it, whatever it is after the 14th.  And you
 4   don't start on the 14th, you start on the 15th as one
 5   and then 45 days after that, close of business.  And if
 6   the 45th day falls on Sunday or Saturday, it will fall
 7   on the following Monday.
 8             MS. DAVIS:  Your Honor, so that I understand a
 9   little better, when is the record actually closed?
10             ARBITRATOR:  The record?
11             MS. DAVIS:  The record, the record closure.
12   When does that happen?
13             ARBITRATOR:  The record is closed as of today.
14   Your written argument becomes part of the record.
15             MS. DAVIS:  I was under the impression that
16   anything submitted to you after the record is closed is
17   not admissible as part of the record.  My mistake.
18             ARBITRATOR:  No, I think what you have is a
19   nomenclature, or terminology, issue that you're not
20   understanding.
21             When I say good night to all of you lovely
22   people this afternoon, no other evidence can be
23   received.  The record is closed in terms of receiving
24   any other evidence, other than there will be a
25   post-hearing petition for attorneys' fees that will be
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 1   part of his brief that you will respond to in your reply
 2   brief.
 3             But beyond that, something that an expert has
 4   done, another schedule of "This is how it should be
 5   calculated, please consider this as a part of my brief,
 6   your Honor," the answer is no.  No documentary evidence
 7   of any kind can be received after five minutes from now.
 8             Your briefs are not evidence, they are simply
 9   argument.  But rather than have you try to argue the
10   case, frankly, I think it would be -- if I were to say
11   we're going to set a date for oral argument, I'm going
12   to give each side an hour and a half and we're done, I
13   think that would be to your disadvantage because I don't
14   think in a legal context you will focus nearly as well
15   as he will, because that's what he does for a living.
16             We had some back and forth about things that
17   weren't making sense, were making sense to you but not
18   making sense to me or to him that we had to clarify so
19   that I could make sure that I'm considering everything
20   that needs to be considered.
21             So I think it's, A, because of how convoluted
22   this case is and so many exhibits, I think it is better
23   to have argument done in writing so you have a chance to
24   look at Here's what I want to emphasize.  Don't talk to
25   me about every exhibit, but what matters, what do I need
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 1   to know to get to where you want me to get?  And he's
 2   going to do the same thing.
 3             There's going to be a post-hearing motion for
 4   attorney's fees and costs, assuming he's the prevailing
 5   party, and if he's not, then he's done a bunch of work
 6   for nothing, at least on that motion or that addendum.
 7             I don't know where I'm going to come out on
 8   this thing and you guys are going to help me get there.
 9   That's what closing argument is about.  Lead me.  Give
10   me what you need to do in a focused way, not in a
11   hostile way, don't do a Donald Trump type of thing, and
12   I don't know what your politics are but you're not going
13   to be demeaning the other side in your argument.  That's
14   not going to help you.  You are going to talk about the
15   evidence and what the applicable law is under the Santa
16   Barbara ordinance and how that should be interpreted and
17   why I should do this, this, this and this, or If you
18   don't do this, Judge, you could also do, under the same
19   argument, this, this and this.  You're going to tell me
20   what it is you want me to do and why and help me
21   understand the legal rationale under the ordinance and
22   the evidence we have received, why I should do that,
23   because that's what he's going to do, why I should find
24   their way and allow the rent increase of whatever it
25   was.
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 1             MR. BALLANTINE:  $108 and change.
 2             ARBITRATOR:  108 and change, all right.
 3             But that's the point of the exercise.  I want
 4   the petitioner to have their absolute best shot and I
 5   don't think you'll be nearly as good in oral argument as
 6   he will.
 7             MR. BALLANTINE:  In that case can we just do
 8   this by oral argument?
 9             MS. DAVIS:  I wouldn't take as long.
10             ARBITRATOR:  Well, the message for me is that
11   it's going to help me, with all of these exhibits and
12   having heard evidence a month and a half ago or two
13   months ago, whenever the first hearing was, and here we
14   are, and you're going to help tie that together for me
15   in your written argument.
16             I'm not going to give you a page limit, but,
17   you know, if I get something that has 60 pages in it,
18   you're going to get an initial reaction of oh, my gosh,
19   I've got to read all of this?
20             Focused, tight.  I did a ruling on a motion
21   for judgment on a statute of limitations case in a
22   medical malpractice, slash, fraud, slash, concealment
23   case.  It ran five pages and it had all kinds of
24   authorities cited in it and it had an analysis of why I
25   was ruling the way I was ruling.  It took me five pages
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 1   to do it.  You can't do that, you don't have that kind
 2   of legal writing training, and I'm not expecting that,
 3   but be focused, please, because you're going to help me
 4   help you to do that.
 5             MS. DAVIS:  I have one question that Debra
 6   asked me to ask.  When will the transcript be available?
 7   Because it has been three months since the first one.
 8             ARBITRATOR:  Can you get it this afternoon?
 9             COURT REPORTER:  Ten business days.
10             ARBITRATOR:  Ten business days.
11             CLERK:  You have to ask for a copy of it.
12   It's not provided automatically.  And you have to pay
13   for it.
14             MS. DAVIS:  Yes, but when will it be
15   available?
16             The clerk:  The second one?
17             COURT REPORTER:  This one today?
18             MS. DAVIS:  Both days.
19             COURT REPORTER:  The November one is available
20   now.  I'll give you my e-mail address.
21             ARBITRATOR:  And there's no reason why the two
22   of you, each side cannot communicate with each other
23   after the hearing, if you wish to.  What you can't do is
24   communicate with me without copying the other side, and
25   vice versa.  That is what we call, legal BS jargon "ex
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 1   parte communication."  That's not proper and I don't do
 2   it.  But there's no reason why the two of you can't talk
 3   about something, and if you guys reach some kind of
 4   agreement, "We've stipulated to this fact," then that's
 5   one thing I don't have to decide.  I would encourage you
 6   to think about that, if there's something you think you
 7   can talk about and get along with, make it as easy for
 8   me as possible.
 9             Okay.  We're adjourned.
10             MR. BALLANTINE:  Your Honor, one thing.  I
11   have an exhibit list, updated exhibit list to track the
12   exhibits that I gave you today.
13             ARBITRATOR:  That would be helpful.  It's not
14   evidence, so, yeah, I'll take it.
15             MR. BALLANTINE:  It occurred to me it would be
16   helpful.
17             ARBITRATOR:  My exhibit list that I have now
18   stops at 43.
19             MR. BALLANTINE:  Let me do that and then I'll
20   e-mail one to her later today.
21             ARBITRATOR:  You're going to get an index of
22   all his exhibits.
23             MR. BALLANTINE:  An updated one.
24             ARBITRATOR:  With the new exhibits on it.
25             MR. GRADY:  One more bit of housekeeping, I
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 1   want to make sure that Lindse Davis is established as a
 2   homeowners representative.
 3             MR. BALLANTINE:  Were we going to get her
 4   e-mail address on the record?  I'm not sure it happened.
 5             ARBITRATOR:  She gave it to me.
 6             MS. DAVIS:  Lindse@AOL.com.
 7             ARBITRATOR:  Yes, I have Lindse@AOL.com.  I'm
 8   going to staple that to here because if I put it in my
 9   pocket, it will get laundered.
10             MR. BALLANTINE:  Your Honor, I think I've been
11   asked to send the clerk the exhibits electronically that
12   we submitted today.  Would it be helpful if I sent them
13   to your Honor's office, also?
14             ARBITRATOR:  I have them in written form.
15   I'll just deal with them like that.  Don't need them.
16             MR. BALLANTINE:  Okay.
17             ARBITRATOR:  If I didn't already have them,
18   I'd say sure.
19             MR. BALLANTINE:  No problem.
20             ARBITRATOR:  We're adjourned.
21             (The proceeding concluded at 4:17 p.m.)
22                           --oOo--
23
24
25
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 1                  Santa Barbara, California
 2                  Friday, February 10, 2017
 3                          9:00 a.m.
 4                          --oo0oo--
 5 
 6            ARBITRATOR: On the record.
 7            We're back on the record in the case of In Re:
 8  Nomad Village Mobile Home Park.  It is a proceeding
 9  under the Santa Barbara County Mobile Home Rent Control
10  Ordinance.
11            Let's do formal appearances for the record.
12            Ms. Davis, state your name for the record,
13  please.
14            ARBITRATOR: And your address, please.
15            MS. DAVIS: 4326 Calle Real, Space 133, Santa
16  Barbara, California 93110.
17            ARBITRATOR: Thank you very much.  Nice to
18  have you here.
19            And Ms. Hamrick.
20            MS. HAMRICK: I'm Ms. Hamrick.
21            ARBITRATOR: Ms. Hamrick, state your full name
22  for the record, and give us your address.
23            MS. HAMRICK: Deborah Hamrick, 1174 Acadia
24  Place, Ventura, California, 93003.
25            ARBITRATOR: You are an attorney or not?
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 1            MS. HAMRICK: No, I'm a homeowners
 2  representative.
 3            ARBITRATOR: A homeowners representative.
 4  Thank you very much.
 5            For the respondent, please.
 6            MR. BALLANTINE: Yes, good morning, your
 7  Honor.  I'm James Ballantine representing the respondent
 8  park management of Nomad Village Mobile Home Park, which
 9  consists of Waterhouse Management Corporation, the
10  management company operating the park, and Lazy Landing,
11  LLC, the park owner.
12            ARBITRATOR: Okay, thank you very much.  Nice
13  to have you here.
14            Procedurally, what do we have before we get
15  back to the cross-examination of Dr. St. John?
16            MR. BALLANTINE: Your Honor, I'd also like to
17  reintroduce, your Honor, Mr. Ken Waterhouse, the
18  president of the park management company and park owner.
19            ARBITRATOR: Nice to see you again, sir.
20            MR. BALLANTINE: In fact, we're not planning
21  to be calling him.
22            And Dr. St. John, who was here before, is here
23  as well.
24            ARBITRATOR: I wasn't sure if you were going
25  to be Skyping in today or seeing you in person.  Nice to
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 1  have you back.
 2            MR. BALLANTINE: No, no, our preference was
 3  always to have him live and in person.
 4            So your Honor, procedurally, I think your
 5  Honor was correct, where we left off was Mr. Allen was
 6  cross-examining Dr. St. John.  Some questions came up
 7  about his analysis.
 8            Your Honor, in particular, asked that
 9  Dr. St. John take a look at his analysis, in particular
10  with respect to the application to the ordinance, the
11  Santa Barbara County Rent Control Ordinance that we are
12  opening under.
13            He's done some further analysis.  He's got a
14  couple of exhibits.  I forwarded those exhibits, I
15  think, to everyone, although we've got hard copies here.
16            I believe procedurally, because of that break
17  and that question, the appropriate thing to do would be
18  to reopen direct examination so Dr. St. John can talk
19  about those exhibits and then be cross-examined on the
20  exhibits and then anything else that the homeowners want
21  to cross on.
22            ARBITRATOR: Please give the exhibits to our
23  clerk so that I can have them.
24            MR. BALLANTINE: Sure.
25            And I sent them to the homeowners, but would
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 1  you like a hard copy.
 2            MS. HAMRICK: No, we're fine.
 3            ARBITRATOR: You can continue the
 4  cross-examination and then have redirect based on what
 5  was re-reviewed, but I think for time efficiency, it
 6  would be better to let him reopen, finish the direct and
 7  then complete crossing thereafter.
 8            Any problem with that, Ms. Hamrick?
 9            MS. HAMRICK: No, no problem.  The homeowners
10  are requesting now to speak with Mr. Waterhouse again.
11            ARBITRATOR: Privately?
12            MS. HAMRICK: No, on the record.  There were
13  more questions after Tony Allen's cross-examination of
14  Mr. Waterhouse, and Ms. Davis has some questions that
15  she was hoping to ask as well.
16            MR. BALLANTINE: Ms. Hamrick had mentioned
17  that to me Tuesday.  We saw each other.  And her
18  representation was she had a couple of -- the homeowners
19  had a couple of questions for Mr. Waterhouse.
20            What I said at that time was I thought that
21  Mr. Waterhouse was completed with his examination and
22  cross-examination and had essentially been released as a
23  witness, so my position was that we're done.  I did
24  offer accommodation if they would let me know what
25  questions they had, maybe that was a battle we didn't
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 1  need to have.  I got an e-mail from Ms. Hamrick
 2  yesterday saying they wanted extensive, several hours of
 3  questioning of Mr. Waterhouse which, although I haven't
 4  been told what the topic is, I don't think that's
 5  appropriate.  So that's our position.
 6            In any event, we're ready to proceed with
 7  Dr. St. John at this point in time.  I think that will
 8  cover all issues that are relevant to this proceeding,
 9  maybe we can take up the issue of Mr. Waterhouse at that
10  point in time.
11            ARBITRATOR: Ms. Hamrick?
12            MS. HAMRICK: It's imperative that everything
13  is on the record as soon as possible because anything
14  that's not on the record cannot be used as evidence
15  moving forward, so it's imperative that we get to
16  cross-examine Mr. Waterhouse, if possible, today.
17            ARBITRATOR: Procedurally, the examination of
18  Mr. Waterhouse was complete at the last hearing.  We'll
19  deal with that.  We're going to begin today with
20  Dr. St. John and complete his examination and then I'll
21  hear argument as to why that should be reopened.
22            MS. HAMRICK: Thank you.
23            ARBITRATOR: That's the way I prefer to go.
24            So with that, I have Exhibit 45 in front of me
25  and Exhibit 47, is that correct?  46 and 47 -- 45, 46,
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 1  47 and 48, and I believe the homeowners have received
 2  those documents, is that correct?
 3            (Park Owner's Exhibits 45 - 49
 4            marked for identification.)
 5            WITNESS: Yes.
 6            MR. BALLANTINE: Yes, we sent those Monday, I
 7  think, several days ago, at least.  Also, your Honor,
 8  there's a 49.  They are all very short exhibits.  It's
 9  45 through 49, inclusive.  Forty-nine should be the last
10  page in the clip there.  It's a single --
11            ARBITRATOR: I have it.
12            MR. BALLANTINE: And I'll be examining
13  Dr. St. John on these.  He prepared all of these
14  documents, and they are along the lines of what he
15  prepared before with a little bit of refinement that
16  we'll tell your Honor about.
17            ARBITRATOR: With regard to having
18  Dr. St. John -- the whole point of continuing, other
19  than running out of time, was that Dr. St. John was
20  going to do some further calculations based on some
21  questions that Mr. Allen had asked him.  I think
22  cross-examination further without getting that evidence
23  on record and in front of me as the arbitrator, should
24  be done and then cross-examination can be contiguous.
25            Do you have any problem with that, Ma'am?
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 1            MS. HAMRICK: No, that's fine.
 2            ARBITRATOR: Thank you.
 3            You can reopen and take Dr. St. John through
 4  whatever is new and different from when we were last
 5  here on the 18th of November.
 6            MR. BALLANTINE: Perfect, thank you very much.
 7            ARBITRATOR: Dr. St. John, I remind you you
 8  remain under oath.
 9            WITNESS: Yes.
10            ARBITRATOR: You may enquire.
11 
12                      MICHAEL ST. JOHN,
13              having been previously sworn, was
14             examined and testified as follows:
15 
16                DIRECT EXAMINATION (resumed)
17  BY MR. BALLANTINE: 
18       Q.   Dr. St. John, we're picking up from last time.
19    Since last time have you done some further analysis?
20       A.   Yes, I did.
21       Q.   Could you give us a little bit of an overview
22    of what the analysis that you did was and then we'll go
23    into the specifics.
24       A.   Right.  Following the hearing in November, I
25    went back and read the ordinance really carefully.  As
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 1    we said last time, it's a little different from other
 2    ordinances.  I have never seen a fair return method
 3    quite like this.  It's analogous to what we call the
 4    MNOI method, but it's not quite the same.  So I did
 5    return to the ordinance, read it really carefully and I
 6    think I've got it down now, and I can explain in a
 7    moment why I think that.
 8              ARBITRATOR: Okay.
 9    BY MR. BALLANTINE: 
10       Q.   And to do a little bit of overview, you
11    initially prepared fair return calculations with respect
12    to the notice of rent increase that's at issue in this
13    case, correct?
14       A.   Yes.
15       Q.   And that notice of rent increase was dated
16    March 31, 2015; does that sound about right?
17       A.   Sounds about right.
18       Q.   Without going into the details, but just to go
19    through a couple of time periods to get us all kind of
20    oriented, I'll represent that notice of rent increase
21    went out on that day and was effective July 1, 2016.
22       A.   That's what I recall.
23       Q.   Okay, good.
24              So was it the case, then, that when you
25    prepared the fair return analysis, you did it in,
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 1    essentially, around March of 2015 -- excuse me, around
 2    March of 2016?
 3       A.   February-March 2016.
 4       Q.   And in order to do the fair return analysis,
 5    one of the methodologies you employed was comparing two
 6    years, two financial and calendar years of the park's
 7    operations, correct?
 8       A.   Yes.
 9       Q.   And you used 2010 and 2015?
10       A.   Yes.
11       Q.   And 2015 you selected because it was
12    appropriate because it was the most recent complete
13    year?
14       A.   At that time, it was the most recent complete
15    year.  I mean selecting a base year and comparison year
16    is entirely standard.  It's exactly the way we did it in
17    the previous case that ended with 2010, and in this case
18    we begin with 2010 and end with 2015.
19       Q.   And one of the principles for doing this
20    thing, the comparison, is generally you look for your
21    comparison, as your base year, you look for, generally,
22    the most recent year, correct?
23       A.   Yes.
24       Q.   Now, since that time, you've been able to look
25    at -- well, since that time, 2016 has essentially come
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 1    to an end and close, correct?
 2       A.   Yes.
 3       Q.   And since last March, when you did this
 4    analysis, did you also look at some 2016 information as
 5    well?
 6       A.   Well, it did.  I seemed to me it might be
 7    interesting and useful since we -- since the hearing was
 8    going to be today and the books of record were closed at
 9    the end of 2016 for 2016, we were able to do the
10    analysis using 2016 as a comparison year.
11       Q.   Okay.  In all cases, what we're essentially
12    doing is looking at the fair return analysis to see if
13    it supports the notice of rent increase and the
14    calculations supporting the notice of rent increase
15    which are Exhibit 2, is that correct?
16       A.   Yes.
17       Q.   Okay.  So essentially you looked at 2015 and
18    2016 in the analyses that you have done that you're
19    going to tell us about today?
20       A.   That's right.
21       Q.   Okay.  Let's look at, then, Exhibit 45.  I
22    believe Exhibit 45, that's the analysis related to 2015?
23       A.   Yes.
24       Q.   Okay.  And it's got some -- the first three
25    pages have some, essentially, income -- well, the first
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 1    page has some income analysis, and then the next two --
 2    the rest of page 1 and 2 and 3 have some expense
 3    analysis, correct?
 4       A.   Yeah, that's correct.
 5       Q.   And so tell us about that a little bit.  Or
 6    let met -- maybe the fastest question is, is this
 7    analysis identical or at least extremely similar to the
 8    analysis that you had done that you presented at the
 9    last hearing related to 2010 comparing with 2015?
10       A.   Yeah, it is similar to it.
11       Q.   Okay.  So since we've been through that but
12    it's been a few months, give us a very abbreviated
13    summary of what those pages 1 through 3 relative to the
14    income and expense analysis and comparison of 2010 and
15    2015 entail and then we'll get to the specifics after
16    that.
17       A.   Sure.  So columns F and G are the books of
18    record, which are in the record.  This is simply the
19    income-and-expense statement prepared by Waterhouse
20    Management for Nomad Village for 2015 and 2010.
21       Q.   And is the book of record, the document and
22    the data that you used as a profit-and-loss statement?
23       A.   Well, profit-and-loss statement, yes, backed
24    up by the general ledger which has all the details.
25       Q.   Correct, okay.


Page 16


 1       A.   So columns F and G should be identical to
 2    columns F and G in the original submission.
 3              The only difference -- well, let me then
 4    mention columns I and J are what is called the MNOI
 5    analysis, or sometimes it's called the fair return
 6    analysis, and this takes almost all the numbers and
 7    simply accepts them as they are in the book of record,
 8    but there are some adjustments, all footnoted.
 9       Q.   Okay.  And I think one of the issues --
10              ARBITRATOR: For the benefit of the record,
11    give us a definition of the acronym MNOI.
12              WITNESS: Oh, thank you, yes.  Maintenance net
13    of operating income.  MNOI for short.  It is one of the
14    most common methods of adjudicating rent increases used
15    in California.  I believe it probably is the most
16    standard method in California, and Santa Barbara County
17    has what I would call a variant.  Santa Barbara County
18    uses what I would call an expense pass-through method,
19    meaning that the ordinance says that park owners should
20    be able to pass through to park residents all expense
21    increases.
22    BY MR. BALLANTINE: 
23       Q.   And did you essentially do that in your
24    analysis?
25       A.   Yeah, that's what the analysis does.  I mean
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 1    this translation that we do between columns F and G and
 2    I and J is to adjust the books of record for things that
 3    shouldn't be included in a fair return analysis.
 4              I mean to take a very simple case, at lines 20
 5    and 21 there's some tiny amounts of bookkeeping issues.
 6    We don't include those, typically.
 7              And then more substantial are, for example,
 8    lines 11 and 12, and lines 37, 38, which are the
 9    utilities regulated by the PUC, the Public Utilities
10    Commission, and it's standard in this type of analysis
11    to simply ignore both the income and the expense for PUC
12    registered utilities.
13       Q.   Just so we're really clear as to what those
14    utilities are because I think they can have a broader
15    definition than the regulated ones, we're only talking
16    about gas and electric, correct?
17       A.   Correct.  So the water and sewer in this case
18    of this park, the income and expense for water and
19    sewer, although they are submetered and charged to the
20    residents, those are still in the analysis, but the PUC
21    items, gas and electric, are not included in the fair
22    return analysis.
23       Q.   All right.  And I think one of the things that
24    you also corrected from the exhibit the last time is
25    there was a mismatch on some of the footnotes that just
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 1    got out of sequence, I think, essentially.  Did you
 2    correct those?
 3       A.   I believe the footnotes are now correct.
 4       Q.   Okay.  Those pesky footnotes.
 5              And then when we were here before you
 6    presented essentially a document regarding or comparing
 7    2010 and 2015, and then doing an MNOI analysis with
 8    those numbers, correct?
 9       A.   That's right.
10       Q.   Okay.  And so is the MNOI, or the numbers
11    similar to or the same as your prior analysis?
12       A.   They are almost the same, although I did make
13    a few adjustments that may differ in small amount, but
14    in the main, they are all the same.
15       Q.   All right.  And I think once we get to the
16    application for the ordinance we'll, maybe, see where
17    that is.
18              Since we're on page 1, let me ask -- and I may
19    have asked you before but it's useful for us to have
20    this in mind because this will carry through to the
21    other analyses, tell us about the -- in the income, you
22    made a fairly significant adjustment as an offset for
23    2011 amortizations, and explain what that is and what
24    you did and why you did it.
25       A.   Right.  So in 2015 the park was losing
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 1    substantial amounts of income, $113,516.28 to be
 2    precise, which was reimbursing the park for
 3    amortizations from the prior case.  I mean for capital
 4    improvements and perhaps some other things from the
 5    prior case, which were being paid for gradually, and
 6    these are temporary space rent increases -- in other
 7    words, they will only endure for the time allotted
 8    for -- I'm trying to remember the time periods, but in
 9    any case, we have it on a different chart, but in any
10    case these amounts will expire, and the reason they have
11    to be -- the reason for this offset is that if those
12    amounts are included in income, it will look in the fair
13    return analysis like permanent income, which it isn't,
14    and if it gets counted as permanent income, then we
15    won't get the right answer.  Basically, we would deprive
16    the park of those amounts which were authorized from the
17    prior case.  So we simply take them out here so that the
18    resulting number, which in this case happens to be -- I
19    need my glasses --
20       Q.   I take it we can read the resulting number,
21    it's just the rental income minus the amortization, so
22    that's the $616,000 and change?
23       A.   Yes, I needed my glasses to read it, but yes,
24    that's true, $616,512.  So that number, in other words,
25    is the permanent income that the park is receiving from
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 1    residents.
 2       Q.   And then that goes to the issue that we'll
 3    be -- one of the issues we'll be talking about today,
 4    which is the difference between temporary and permanent
 5    rent increases, correct?
 6       A.   Yes.
 7       Q.   And would it be fair to say the amortizations,
 8    they all relate to temporary space rent increases?
 9       A.   That's right.
10       Q.   And so in other words, that income will end at
11    some point in time, actually probably fairly soon now?
12       A.   Probably fairly soon now, from the prior case.
13       Q.   From the prior case.  From 2011?
14       A.   That's right.
15       Q.   Okay.  Would it also be fair to say that a
16    temporary -- the purpose of a temporary rent increase is
17    to compensate a park owner for a defined and generally
18    nonrecurring expense such as a capital improvement?
19       A.   That's right.  That's exactly right.
20       Q.   So for example, the park builds a new
21    clubhouse, they're not doing that every year so that
22    would be something they are entitled to get reimbursed
23    for as a temporary rent increase to pay for that
24    specific expense?
25       A.   That's right.  And if we left those expenses
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 1    in your example for building a clubhouse, if we left the
 2    expenses in the analysis, that would really distort the
 3    analysis, so we don't.
 4       Q.   In other words, distort it by suggesting that
 5    that unusual expense is part of an ongoing operating
 6    income and expense picture and which would not be
 7    appropriate?
 8       A.   That's right.
 9       Q.   Okay.  So fair to say that one of the things
10    you're looking at in your MNOI analysis is a comparison
11    of ongoing operating expenses for the park?
12       A.   Yes.
13       Q.   So if we have something that's not -- that
14    doesn't fall in that category, either on the income or
15    the expense side as an ongoing operating income or
16    expense, that that would be something you would want to
17    remove from your MNOI analysis?
18       A.   That's right.
19       Q.   All right.  And by the same token, if we are
20    talking about a rent increase for homeowners for an
21    extraordinary or unusual expense, that is handled -- the
22    methodology is to handle that through a temporary space
23    rent increase?
24       A.   That's right.
25       Q.   All right.  And we're going to talk about
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 1    those temporary increases here, but I want to talk a
 2    little bit about that methodology.  So anyway, you told
 3    us why you removed in this case the $113,000.
 4              And let's go on.  Is there anything else you
 5    want to bring to our attention about the MNOI analysis
 6    on the first three pages of this Exhibit 45?
 7       A.   No, not really.  But maybe I should say that,
 8    looking at line 87 --
 9       Q.   That would be on page 2?
10       A.   On page 2, uh-huh.
11              -- you can see that the legal expense in
12    2015 -- I'm sorry, in 2010 was $51,045, but in the fair
13    return analysis that has been reduced to $72.  Just to
14    comment, the reason for that is exactly what we said a
15    moment ago, that the extraordinary expense of $51,000 in
16    the base year shouldn't be included because it was not a
17    recurring expense.  We don't spend $51,000 in legal fees
18    in most years.
19       Q.   Although now and then we do?
20       A.   Now and then we do.
21       Q.   Probably more than that, actually.  But that
22    would be for unusual situations?
23       A.   It would be unusual and not recurring, and
24    therefore shouldn't be included in the fair return
25    analysis.
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 1       Q.   If you include these unusual expenses -- for
 2    example, legal fees for a very expensive court case or
 3    arbitration proceeding -- what would be the effect in
 4    the ultimate rent analysis?
 5       A.   Well, the impact in the current year would be
 6    to augment the apparently justified space rent increase
 7    by a lot.
 8       Q.   So it would show a very high space rent
 9    increase entitlement?
10       A.   Very high space rent entitlement.
11       Q.   So from the perspective of a homeowner who
12    presumably wants as low a rent increase as they can get,
13    it's to their advantage to have something like that
14    treated as a temporary increase rather than a permanent
15    increase?
16       A.   Right.  And I might just mention a footnote
17    here, these lumpy expenditures for capital improvements
18    or legal fees or anything of that nature, if they were
19    to be included, the park owners could then choose the
20    year of application strategically, and that does not
21    make good sense and would not result in fair results.
22    So the practice is to simply take them out of any year,
23    as far as the fair return analysis, and treat them
24    separately.
25       Q.   Okay.  And when you say treat them separately,
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 1    how so?
 2       A.   Well, the other principle, the accompanying
 3    principle is, although taken out of the fair return
 4    analysis, they should not be ignored, and it doesn't
 5    really matter what year the capital -- let's take your
 6    example of building a clubhouse.  Let's say the costs
 7    occurred over two years.  It would make most sense to
 8    simply sum all the cost, amortize all of it and pass it
 9    on to -- ask residents to pay the amortized amount.
10       Q.   As a temporary rent increase?
11       A.   As a temporary rent increase over the
12    appropriate time period.
13       Q.   So if you take it out of the MNOI analysis
14    and then you don't include -- if you take out what you
15    call a lumpy expense, an unusually high expense, and you
16    have indicated the protocol is to take it out of the
17    MNOI analysis, correct?
18       A.   Right.
19       Q.   All right.  And then if you take it out of
20    that analysis, then just based on that analysis, the
21    park owner isn't getting any return on that expenditure,
22    correct?
23       A.   If you take it out and don't treat it
24    separately, then the park owner wouldn't get any
25    return --
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 1       Q.   Or any recovery?
 2       A.   Or any recovery, exactly, either return or
 3    recovery of that expense, and that could be
 4    contradictory to the principles that we follow here.
 5       Q.   Which are -- what are those principles?
 6       A.   The principals are that park owners -- let me
 7    put it the other way.  The principles are that the
 8    residents pay for all expense increases and for all what
 9    we're calling lumpy increases on an amortized basis.
10       Q.   So that's why you take it out of the MNOI
11    analysis for the purposes of a permanent rent increase,
12    these lumpy expenses, but then you amortize them
13    separately as a temporary rent increase?
14       A.   That's right.
15       Q.   So, for example, you pointed out here, you
16    took out any comparison of legal fees, general legal
17    fees on line 87 here, so you took them out of both --
18    well in this case, both years, and you have your
19    footnote 5 reference to that that's handled separately,
20    correct?
21       A.   Right.  When you say both years, actually
22    there were no legal fees paid in 2015.  There were legal
23    fees incurred in 2015, but they weren't paid in 2015 and
24    therefore I didn't have to do an adjustment for 2015
25    because the books of record didn't include any payments
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 1    for legal fees at that time.
 2       Q.   All right.  We'll see that in some other
 3    years, correct?
 4       A.   Oh, yes.
 5       Q.   And then would that be a similar thing if we
 6    go down to line 93, "Outside Services Consulting"?
 7       A.   Yes.  I believe this -- in 2010 this probably
 8    was paid to myself, to St. John & Associates.
 9       Q.   And that would have been related to analyses
10    regarding the 2011 rent increase?
11       A.   Exactly.
12       Q.   And so the approach for that was to
13    essentially seek reimbursement for those costs as a
14    temporary rent increase, correct?
15       A.   That's right.
16       Q.   And in fact, was that awarded in the 2011 rent
17    increase?
18       A.   I believe it was.
19       Q.   It was.
20       A.   Yeah, I don't remember the details at this
21    moment and I don't have the paperwork in front of me,
22    but I think it was.
23       Q.   Yeah, okay.
24              All right, so let's go on to page 3.  So
25    essentially, then, you have a total operating expenses
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 1    from the books of record and then as adjusted pursuant
 2    to your MNOI analysis, and we can see that here on line
 3    105, correct?
 4       A.   105, yes, the total operating -- operating
 5    expenses.
 6       Q.   Okay.
 7       A.   And then the income and expenses are
 8    summarized in lines 108 through 111.
 9       Q.   So tell us about lines 108 through 111.
10    Actually, 107 through 111.
11       A.   Okay.  Line 107 is simply the CPI numbers as
12    generated by the Bureau of Labor Statistics.
13       Q.   And what does CPI-W mean?
14       A.   It means CPI wage earners -- I don't recall.
15    It's CPI-W or CPI-U, just two different measures that
16    the Bureau of Labor Statistics keeps, and it happens to
17    be true that CPI-W is specified in the Santa Barbara
18    County ordinance.
19       Q.   Okay.  And that's what I was getting at.
20    Good.  And so that's why you looked at that.
21              Why is it there?  What is the importance of
22    that CPI number here in this analysis?
23       A.   You know, it doesn't have a purpose in this
24    location.  It has a purpose on the next page.
25       Q.   Okay.  But it is related to this analysis,
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 1    correct?
 2       A.   Right.  I was just summarizing all the data
 3    here, that's right.
 4       Q.   Okay.  So this is our summary of data that
 5    then becomes important in the analysis in 107 to 111,
 6    correct?
 7       A.   That's correct.
 8       Q.   So we've got the CPI-W which you'll tell us
 9    about, how it fits in in a moment, and then the space
10    rent income, that's from above, correct?
11       A.   Yes.
12       Q.   And that was where you took out income that
13    the park had that was not related to space rent,
14    correct?
15       A.   In 2015, I did that; 2010, I didn't have to.
16       Q.   Okay.  And that included the amortization?
17    Well, you did it in 2010, didn't you, because you would
18    have had other income, other than space rent?
19       A.   Oh, yes.  What I meant when I said we did it
20    in 2010, I meant we didn't have to do an offset for
21    amortization because there weren't any in that time.
22       Q.   Correct.
23       A.   They had not been awarded yet.
24       Q.   Right.  So 2011 has the offset for the
25    amortizations -- excuse me, 2015 has the offset for
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 1    amortizations?
 2       A.   Right.
 3       Q.   2010, you didn't have to do that, but with
 4    2010 and 2015 you've eliminated any income such as
 5    utility income or other income that is not rent income,
 6    correct?
 7       A.   That's right.
 8       Q.   And that does become relevant for a point
 9    raised by the homeowners last time?
10       A.   Exactly.
11       Q.   So that's what I wanted to kind of make clear
12    here.
13       A.   That's probably why I went back and made the
14    two categories, the space rent income per se or the
15    total income, which includes other things.
16       Q.   Okay.  So just so we're clear, so space rent
17    income here is all of the potential rental income of the
18    park minus the amortization income?
19       A.   That's right.
20       Q.   Okay.  And then we can see the total operating
21    expenses just relate to your MNOI numbers on line 105
22    above?
23       A.   It should just repeat those lines above.
24       Q.   Okay.  And so then if we compare those, we get
25    a net operating income, correct?
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 1       A.   That's right.
 2       Q.   And that is taking the space rent income and
 3    then deducting the operating expenses to get the net
 4    income?
 5       A.   Right.
 6       Q.   All right.  And then you've got a CPI-W, some
 7    CPI-W calculations below that, is that correct?
 8       A.   Yes.
 9       Q.   What are those?
10       A.   Well, I was just curious as to how the
11    increases in space rent income and total income and
12    operating expenses compared to the CPI.  So line 113
13    indicates that between 2010 and 2015 the CPI went up by
14    8.3 percent.
15       Q.   Okay.  And then below that we have our --
16    those are the notes that we've talked about, correct,
17    that we go back through the spreadsheet here and
18    correlate those notes?
19       A.   Right.
20       Q.   All right.  Well, let's get to what I think is
21    really the meat of this revised analysis, which is some
22    clarification as to the application of the Santa Barbara
23    ordinance to the numbers of this park.
24       A.   Yes.
25       Q.   So that's page 4?
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 1       A.   That's right.
 2       Q.   Okay.  And it says -- in fact, you have a
 3    heading that says "Rent Increase Following Method Set
 4    Out In Ordinance Section 11-5."
 5              Did you review section 11A-5 of the Ordinance?
 6       A.   Oh, yes.
 7       Q.   Carefully?
 8       A.   Many times.
 9       Q.   In your professional opinion, as an economist
10    who prepares fair return analyses for mobile home parks,
11    does the methodology that you have listed here on page 4
12    track the specifications of the order?
13       A.   Yes, it does.  I might just say, having
14    figured it out, now understanding what the Santa Barbara
15    ordinance is doing, it actually makes very good sense.
16       Q.   All right, great.  Good to know.  So let's go
17    through and you can explain exactly how it works here.
18              So let's start with, you have an item No. 1,
19    it says "CPI Base and Comparison Years."  So explain
20    what that tells us.
21       A.   Well, line 136 is simply again a recitation of
22    what the CPI-W was in 2010 and 2015.  The next line
23    does --
24       Q.   And that's what was on the previous page,
25    correct?
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 1       A.   Correct.
 2       Q.   So this is where it becomes very important to
 3    the analysis?
 4       A.   Right, now it makes a difference.
 5       Q.   All right.  And those are numbers -- you
 6    didn't make those up, you just went to the Department of
 7    Labor database and got those numbers?
 8       A.   That's true.  I think somewhere in the record
 9    the CPI spreadsheet that I downloaded -- I think we have
10    it among the papers.  I cannot recall at this moment
11    where, but I believe it's here in the records.
12       Q.   I think you're right, and I think I can find
13    it.  But I think the point that I wanted to make sure we
14    were all clear on was the fact that you obtained those
15    numbers from the Department of Labor database?
16       A.   Oh, yes.
17       Q.   It wasn't anything you calculated or
18    generated, you just went and got them?
19       A.   That's right.
20       Q.   And again, that is something you're a pro
21    with, essentially, right?  You work with CPI numbers all
22    the time in preparing these analyses, correct?
23       A.   I do this a lot.  Every case, generally
24    speaking, I have to go to the BLS database and find out
25    for whatever area we were working with, find out what
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 1    the CPI numbers are.
 2       Q.   So you obtained the correct numbers for this
 3    application?
 4       A.   I do believe I did.
 5       Q.   All right.  So tell us what these numbers,
 6    then, show as they apply to the ordinance?
 7       A.   Line 137 simply does a percentage calculation,
 8    and the CPI number itself increased by 8.3 percent
 9    between 2010 and 2015.
10       Q.   Okay.  And then the next line says 75 percent
11    CPI increase, and you have that at 6.3 percent, and I
12    take it that's just a mathematical calculation -- in
13    other words, 6.3 is 75 percent of 8.3?
14       A.   That's right.
15       Q.   And why did you do that calculation?
16       A.   Well, the ordinance specifies that what's
17    called the "CPI increase" or the "annual increase" that
18    is allowable in Santa Barbara County should be 75
19    percent of the CPI.  So for each space each year it's
20    permissible to take a CPI increase.
21              This aggregates all of these years, so the
22    increases that were in fact taken in 2011, 2012, 2013,
23    2014, and then in 2016 -- 2015 was skipped for reasons
24    I'm not sure, but in any case, for all of those years,
25    there was a CPI increase, and those increases were
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 1    smallish percentages, like 2 percent or something close
 2    to that, and in sum, over the whole period, it comes to
 3    6.3 percent.
 4              ARBITRATOR: Just so I'm clear, we're going
 5    from 2010 to 2015, but on line 138, this is a sum,
 6    meaning addition, a sum of the increases that were
 7    imposed as permitted increases based on 75 percent of
 8    the CPI as permanent increases?
 9              WITNESS: That's right.
10              MR. BALLANTINE: Correct.
11              ARBITRATOR: And that totaled over those
12    years, 6.3 percent, whatever it was each year.
13              MR. BALLANTINE: No, total.
14              ARBITRATOR: With the exception of 2011 --
15    apparently there was not an increase.
16              MR. BALLANTINE: Actually, your Honor, it's an
17    aggregate total for all of those years.
18              ARBITRATOR: Aggregate total for all of those
19    years, thank you.  That's what I was wondering.
20              MR. BALLANTINE: I wanted to make sure that
21    that was clear.
22              WITNESS: It's an aggregate total for all of
23    those years and an aggregate total for all of the
24    spaces.  So here we're doing a park-wide calculation
25    using the space rent.
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 1              ARBITRATOR: I understand.
 2              WITNESS: You got that?  Okay.
 3              ARBITRATOR: I understand.
 4    BY MR. BALLANTINE: 
 5       Q.   So we're talking about '10 to '15, inclusive,
 6    which is about six years, so it's really about -- 6.3
 7    percent is a little over a 1 percent increase per year,
 8    on average, right?
 9       A.   Yes, correct, on average.
10       Q.   Essentially not very much.  We didn't have a
11    lot of CPI.
12       A.   Right.
13       Q.   Okay.
14              ARBITRATOR: My grocery bill disagrees.
15              MR. BALLANTINE: Mine, too.  I don't know how
16    that works, but somehow it does.
17       Q.   So then, the next line, 139, base year rental
18    income, that's simply a number from page 1?
19       A.   Yes.
20       Q.   Okay.  And that, again, is only rent?
21       A.   That's only rent.
22       Q.   And that is only rent from 2010?  When you say
23    base year, then, we're looking at 2010 for the $564,000,
24    correct?
25       A.   No, no, the 564 -- oh, yes, I'm sorry, it is.
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 1       Q.   Because that is the base year?
 2       A.   That is the base year, 564 is the base year
 3    rental income.
 4       Q.   All right.  Then the next line is
 5    "CPI-Justified Space Rent Increase."  What does that
 6    mean and how did you get that number?
 7       A.   Well, $35,286.16 is 6.3 percent of
 8    $564,327.09.
 9       Q.   So essentially what that number is basically
10    saying, you take your 2010 base year rental income and
11    you essentially figure out, if you went forward to 2015,
12    then, that number would have to go up 6.3 percent?
13       A.   That's right.
14       Q.   Okay.  And that's what that number is, the
15    $35,000 and change is the number that you need to add to
16    the 564 for the 564 to go up 6.3 percent?
17       A.   Yes.  And let me just explain at this point
18    that, you know, Excel won't let you change the column
19    headings up there, or at least I don't know how to do
20    it, so it still says 2010 and 2015, but on this page,
21    those dates are kind of irrelevant because the column J
22    that has 2015 up there, these are calculated numbers and
23    they don't really have anything to do with the year
24    specifically.
25       Q.   Okay.  So in other words, really, for the
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 1    purpose of page 4, we should disregard the headings on
 2    lines 3 and 4?
 3       A.   That's right.  If I had known how to take them
 4    out of just page 4 and leave them in pages 1, 2 and 3, I
 5    would have done that, but I don't know how to do that.
 6       Q.   I understand.  I think the new version --
 7              ARBITRATOR: My grandchildren know how to do
 8    it.
 9              WITNESS: Right.
10              So can I just go on to explain that the number
11    to the right in the column headed 2015 where it says
12    $19.73.
13    BY MR. BALLANTINE: 
14       Q.   Let's just use the J.
15       A.   Thank you.
16       Q.   We can disregard the lines 3 and 4.
17       A.   Right.  I'm going to line it out so I won't
18    say it again.
19              So in column J, the $19.73 is $35,286.16
20    divided by 12, for 12 months, and 150 for 150 spaces.
21       Q.   Okay.
22       A.   And what that means is, and this gets a little
23    tricky, what this means is that, on average, residents
24    were asked to pay an additional $19.73 between 2010 and
25    2015.  Those increases came in increments, and the
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 1    increments were not the same for all the residents
 2    because the residents have different base rents, and
 3    when the annual CPI figure is multiplied by .75 and then
 4    applied to each resident's space rent separately, then
 5    an amount is generated and it comes out.
 6              I need to do this on a park-wide basis, so I'm
 7    doing it in aggregate for all of the park, but this
 8    $19.73 would therefore be kind of an average.  In other
 9    words, some park owner might say, Wait a minute, no, I
10    did the math, I didn't pay 19, I paid $21.03.  And my
11    answer to that would be, Yes, because your base rent is
12    slightly higher and therefore the calculation --
13              ARBITRATOR: And somebody two spaces down
14    would have paid $13.65 or some other number.
15              WITNESS: Exactly, but on average $19.73.
16    BY MR. BALLANTINE: 
17       Q.   And I want to clarify something.  I think his
18    Honor understood it, Dr. St. John, but I believe you
19    said "some park owner may say that."  You meant
20    homeowner?
21       A.   Did I say "park owner"?
22              ARBITRATOR: I understood it to be
23    "homeowner."
24    BY MR. BALLANTINE: 
25       Q.   I wanted to clarify.  It was clear to me that
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 1    you did, but I want to be sure it's clear in the record.
 2              And, Dr. St. John, in order to do the analysis
 3    for us, I take it, then, you in fact take a park-wide
 4    average, as you've done, correct?
 5       A.   I believe so.  It is the way I think it was
 6    intended.
 7       Q.   And it's really the only way to do it under
 8    the ordinance, correct?
 9       A.   Certainly the only way I can imagine doing it,
10    right, exactly.
11       Q.   So that gets us, a total number, the $19.73,
12    that gives you a total number of what the space rent
13    increase should be at 75 percent of CPI over the
14    relevant period, correct?
15       A.   Yes.
16       Q.   Okay.  So essentially using this methodology
17    is essentially time or year neutral.  In other words,
18    whatever year that we chose to be the target year and
19    the -- the base year and the target year, you're going
20    to get the same result.  The numbers may be different,
21    but the methodology is going to result in the same
22    result?
23       A.   That's right.  I mean, right, the --
24              ARBITRATOR: Not necessarily the same number
25    but the same result.


Page 40


 1              MR. BALLANTINE: Right.  The number being
 2    different because you're doing a different period, but
 3    the result should be the same.
 4       Q.   In other words, I guess what I'm asking, if we
 5    did this every year and did an analysis doing it every
 6    year, we'd get, obviously, a different number because we
 7    only have one year to factor.  If we did it over five or
 8    six years, it's the same thing, it's just going to be a
 9    bigger number, but essentially the methodology is the
10    same, correct?
11       A.   Yeah, yeah, the calculation would be the same.
12       Q.   I think that's important.
13              So let's go on, then, to how this works.  Then
14    you have "One half CPI-justified increase equals fair
15    return on investment."
16              And then you have similar comment on No. 2,
17    that says "One half CPI-justified increase against cost
18    increases."
19              So tell us about that, why you did that and
20    how that is dictated by the ordinance.
21       A.   Well, that's exactly what the ordinance,
22    Section 1185, says to do.  It says that the arbitrator
23    is to award the one half as a fair return on investment,
24    and the other half, equal half, against cost increases.
25       Q.   Okay.  And when you say the other half, the
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 1    other half of the CPI-justified increase?
 2       A.   That's right.
 3       Q.   So essentially, again, you've told us about
 4    the CPI-justified identified space rent increase, that's
 5    the $19.73, then, I take it, so these two numbers are
 6    just mathematically 50 percent --
 7       A.   50 percent of, right, just cutting those
 8    numbers in half.
 9       Q.   Okay.
10       A.   And once again, those amounts, all of them,
11    everything we've spoken about up to now is embedded in
12    the rents, has been embedded in the rents.  Increments
13    of these amounts have been embedded in the rents that
14    the homeowners are asked to pay since 2010.
15       Q.   Okay.  So, then, let's go on to No. 3 and then
16    we can see how those relate back.
17              What's No. 3?  It says "Base year operating
18    costs."
19       A.   Right.  This gets to the heart of it, really.
20    This gets to what I referred to before as an expense
21    pass-through method.
22              So the base year operating costs came to
23    $440,000 and change; the comparison year operating
24    cost -- that means 2015 operating cost came to $523,000
25    and change, so the difference between the two is
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 1    $83,000.48.  So this means that the park owner spent
 2    $83,000.48 more in legitimate adjusted expenses in 2015
 3    than in 2010.  So this $83,000 figure is an overall
 4    expense increase amount.
 5       Q.   Okay.  And again, those numbers, the
 6    comparison, your operating costs and the increase, we
 7    just get those from up above, pursuant to the MNOI
 8    analysis that you did regarding the expenses, correct?
 9       A.   That's right.
10       Q.   So the $83,000 is essentially just a
11    mathematical comparison that is taken.
12       A.   Right, just -- right, it's just math, we just
13    are subtracting the base year cost from the comparison
14    year cost and recording the numbers.
15       Q.   All right.  And then this does get to the
16    heart of the matter.  What does this excess over No. 2
17    mean?
18       A.   The ordinance says that the increased
19    operating costs, $83,000, should be awarded -- let me
20    put it differently.
21              The amount by which the increased costs exceed
22    the one half of the CPI-adjusted increase should be
23    awarded as -- we can call it extra expense increases.
24    So in other words, some of the expense increases are
25    already covered under the ordinance by what we've called
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 1    the CPI increase.  But the rest has never been covered.
 2              So the $65,357.40 per year that is uncovered
 3    or uncompensated for and the ordinance says that it
 4    should be, and therefore to move to line 149, if we
 5    allocate that $65,000 on a per-month, per-space basis,
 6    it comes out to $36.55, meaning that homeowners can
 7    justifiably be asked to pay an additional $36.55 per
 8    year permanently --
 9       Q.   You mean per month?
10       A.   I mean per month, thank you.
11              -- permanently, in order to compensate the
12    park owner for these increased costs.
13       Q.   Okay.  So that would be a permanent rent
14    increase, correct?
15       A.   That would be a permanent rent increase.
16       Q.   And a permanent rent increase to cover
17    essentially regular ongoing operating costs of the park?
18       A.   That's right.
19       Q.   All right.  And I take it as an economist,
20    would it be fair to say that it doesn't surprise you
21    that we come up with a number under 3 -- that is, we
22    come up with some sort of a justified space rent
23    increase?
24       A.   That's correct.  It certainly doesn't surprise
25    me.  For one thing Santa Barbara County uses this 75
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 1    percent figure, it's called "partial indexing," and I've
 2    spent the last 35 years arguing that partial indexing
 3    makes no good sense whatsoever and distorts these
 4    computations.  So from my point of view, this is one
 5    major reason why it's understandable that the expenses
 6    went up more than the CPI increase that's allowed.
 7       Q.   Right.  So essentially, laying it out nicely
 8    here on the spreadsheet, items 1 and 2, those
 9    essentially are collectively -- there are two halves of
10    a whole, but the whole, essentially, under 1 and 2
11    together combined is a partial indexing.  It's rental
12    income that's increased at only 75 percent of CPI,
13    correct?
14       A.   That's right.  And another footnote, when I
15    did this last year -- yes, last year, last spring -- I
16    did it two ways.  I did it 100 percent indexing and 75
17    percent indexing.
18              But when I went back to the ordinance this
19    time and looked really carefully, I decided that there
20    was no point in doing the computations at 100 percent,
21    the ordinance is perfectly clear, they want 75 percent,
22    and therefore I didn't do 100 percent calculation here.
23    It would have been extra, it would have been just more
24    paper, it wouldn't have improved the analysis.
25       Q.   Right.  Well, let's focus on what you did here
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 1    because it would really be irrelevant, correct?
 2       A.   It would be irrelevant.
 3       Q.   Because essentially the partial indexing
 4    problem is addressed by item No. 3?
 5       A.   Right.  I mean maybe I should put it -- thank
 6    you, that's helpful.  Maybe I should put it a little bit
 7    differently.
 8              The way the ordinance is structured at section
 9    11A-5 asks that we simply accept for the purposes of
10    this analysis what did happen, and so that's what I did.
11    What did happen is that the CPI increases as they
12    occurred year by year by year were done at 75 percent.
13       Q.   Of CPI?
14       A.   Of CPI.
15              So to presume anything different would be
16    awkward and, in the end, not useful.
17       Q.   Right.  And so essentially under items 1 and 2
18    what we've got is we've got a period of time, 2010 to
19    2015, where we're showing a rent increase that the park
20    owner was entitled to get, and only that amount entitled
21    to get at 75 percent of CPI -- in other words, less than
22    full CPI -- and that's essentially what items 1 and 2
23    tell us or come to, correct?
24       A.   Yes.
25       Q.   But the fact of the matter is, as the park's
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 1    going on over time and it's operating, we would expect
 2    that the actual expenses for the park's operations to be
 3    more in line with CPI, so in other words, we would
 4    expect the park operating expenses to be higher than
 5    just 75 percent of CPI?
 6       A.   Higher than 75, and in many parks higher than
 7    even 100 percent, actually, because there are costs that
 8    the park owners incur that tend to be greater than the
 9    cost increases that the general public experiences.
10       Q.   And this is something you're speaking of as an
11    economist who specifically is an expert at evaluating
12    rent increases and cost increases in mobile home parks,
13    correct?
14       A.   Right.  I mean I've done a lot of these cases
15    and I don't recall one where expenses didn't increase at
16    least at the CPI.  I can say I've never, having done
17    this for 30 years, I've never seen a case where the cost
18    increases were less than CPI, and many cases where they
19    are considerably more.
20       Q.   Right.
21              ARBITRATOR: The CPI only considers certain
22    categories.
23              WITNESS: That's right.
24              ARBITRATOR: And that doesn't necessarily
25    apply to every business.
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 1              WITNESS: It doesn't necessarily apply to
 2    every business.
 3              And parks, mobile home parks are subject to a
 4    lot of regulation, not just rent regulation, but
 5    regulation by the county authorities.  I mean we may get
 6    later into a case study about that, something about
 7    that, that it is very costly to comply and the
 8    management company does comply to the best of its
 9    ability, but these compliance costs tend to go up and up
10    as our society gets more complex.
11              ARBITRATOR: Are we finished with 45?
12              MR. BALLANTINE: No, we have one other aspect
13    to look at, but I think this can be quick, your Honor,
14    because it really relates to another one.
15              ARBITRATOR: Please.
16    BY MR. BALLANTINE: 
17       Q.   So essentially we take the base year operating
18    costs and that comes up with a permanent rent increase
19    pursuant to this analysis of $36.55, correct?
20       A.   Correct.
21       Q.   And then the new capital expenses, tell us
22    what that is.  I think we can do it pretty quickly.  I
23    don't think we need to go through each item.
24              In fact, let me just ask you the question.
25    Does this just track what we saw on Exhibit 2 that was
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 1    the basis of the temporary rent increase?
 2       A.   Right.  There's no difference.
 3       Q.   Okay.
 4       A.   From then until now.
 5       Q.   All right.  So we'll talk about that more
 6    later when we look at Exhibit 2 again, but essentially
 7    what this number is showing, what this chart is showing
 8    is, this analysis you're just identifying a permanent
 9    rent increase of $36.55?
10       A.   That's the main point.
11              MR. BALLANTINE: Based on that, we may have to


12    revisit it on the temporary, but I don't think we will.
13    We are done with this, your Honor.
14              ARBITRATOR: Okay.  I notice the bottom of
15    page 4 it shows $36.55 permanent, seven-year amortized
16    $56.29, and 15-year amortized $23.01.
17              Where does that fit in where we're going?
18              WITNESS: Well, $56.29 is the sum of $44.15
19    and $12.14 above, and the $23.01 is the sum of the two
20    items on lines 153 and 154.
21              ARBITRATOR: Thank you.
22              WITNESS: I'm sorry it is not more
23    transparent, but that's where it comes from.
24              MR. BALLANTINE: At some point, and this may
25    be a good time to do it, or maybe after a break, maybe
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 1    it would be appropriate to take this page out and then
 2    compare it with Exhibit 2.  Exhibit 2 is the operating
 3    exhibit here today in terms of the rent increase.
 4    That's what was supporting the rent increase and that's
 5    what I think we're trying to justify to your Honor, and
 6    this is kind of the backup for that, so to speak.
 7              ARBITRATOR: I've got that, the correlation
 8    between 45 and 2 in my notes.
 9              MR. BALLANTINE: Okay, very well, and then
10    further, basically the two, the $56.29 and the $23.01
11    are straight out of Exhibit 2 for the temporary rent
12    increase.  The only difference is the permanent rent
13    increase is only about $30 so that the permanent rent
14    increase that is requested and noticed in Exhibit 2 is
15    several dollars less than this.
16              ARBITRATOR: I understand.
17              MS. HAMRICK: Okay.
18              Is the respondent offering 45 into evidence?
19              MR. BALLANTINE: We are, your Honor.
20              ARBITRATOR: Any objection to 45 being
21    received, Ms. Hamrick?
22              MS. HAMRICK: No.
23              (Exhibit 45 received into evidence.)
24              ARBITRATOR: Very well, it is received.
25              We're going to do the same laborious analysis
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 1    of 46, 47 and --
 2              MR. BALLANTINE: Well, your Honor, hopefully
 3    we can take out the laborious part because we've done
 4    all the laborious.  I think that these two will go much
 5    quicker because it's essentially the same, just
 6    different numbers.
 7              And, your Honor, this may be a good place to
 8    break to give our court reporter a break.
 9              ARBITRATOR: How are you doing?
10              COURT REPORTER: Oh, break or not, up to you.
11    No problem.
12              ARBITRATOR: Another 15, 20 minutes?
13              COURT REPORTER: Sure.
14              ARBITRATOR: I'll note that Mr. McClure and I,
15    we found out at the last session, both share an almost
16    lifelong hobby of amateur radio, where he is licensed as
17    KG6TCQ, and I'm licensed as K6EVQ.  We've never talked
18    to each other on the ham radio, never met before this
19    thing, but what a small world.
20              MR. BALLANTINE: Thank you, your Honor.  Thank


21    you for the segue, then, I guess, to Exhibits 46 and 47.
22       Q.   Dr. St. John, let's go through that.  I think
23    we can go through it quickly.  Let me just summarize.
24              Would it be fair to say that Exhibit 46 is
25    essentially the very same analysis that we just looked
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 1    at for Exhibit 45 with the only difference was that you
 2    used the year of 2016 as the comparison year instead of
 3    2015?
 4       A.   Yes.
 5       Q.   And otherwise, the analysis is exactly the
 6    same?
 7       A.   It really is.
 8       Q.   And you use the same base year of 2015,
 9    correct, in both cases?
10       A.   Yeah, same base year, different comparison
11    year.
12       Q.   Okay.  Very well.  And so I think we can go
13    through this very quickly.
14              Just note on page 1 here with the income
15    you've got three line items that you are deducting,
16    correct?
17       A.   That's right.
18       Q.   And does that include essentially -- well,
19    essentially, in 2016 we had an event occur which was a
20    rent increase which in fact is at issue here with a
21    temporary -- with a component of a temporary
22    passthrough, correct?
23       A.   Yes.
24       Q.   And you took those out, correct?
25       A.   Yes.
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 1       Q.   And you took the full -- the permanent rent
 2    increase out as well?
 3       A.   That's right.
 4       Q.   All right.  And you did that because if we
 5    included it in -- we're trying to figure out what's
 6    justified and if we already included it, then it would
 7    indicate that it's not justified because we've already
 8    taken care of it, or part of it?
 9       A.   Exactly.
10       Q.   And you also took out whatever was amortized
11    carried over from the 2011 rent increase still?
12       A.   That's right.
13       Q.   Okay.  So let's just go to the page 4 of this.
14       A.   Would it be useful -- I'm just wondering,
15    would it be useful to mention at this moment that
16    Exhibit 49 explains those three deductions.
17       Q.   Let's go to 49 just real quick.  That's
18    probably a quick way to handle it.
19              Exhibit 49 is the spreadsheet entitled "Nomad
20    Village Rental Income 2016."  Is this a spreadsheet you
21    prepared?
22       A.   Yes, it is.
23              And let me just say, it was not easy to puzzle
24    it out as to the amounts that have been paid during the
25    year by the homeowners in these categories.
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 1       Q.   All right.  And the Santa Barbara County
 2    ordinance, one feature of it allows the park owner to
 3    start collecting the noticed rent increase 90 days after
 4    giving notice of the rent increase, correct?
 5       A.   Right.
 6       Q.   So since it started July 1, that is why we
 7    have some rent numbers starting in July, correct?
 8       A.   Yes, exactly.
 9       Q.   So from January to June, the numbers on your
10    chart just relate to the 2011 increase, rent increase,
11    correct?
12       A.   I'm sorry, say that once again.
13       Q.   For 2016, the entries for January to June just
14    relate -- the adjustment numbers just relate to the 2011
15    increase, rent increase?
16       A.   Well, you know, I didn't -- I see that I
17    didn't leave the column numbers on here.
18       Q.   Right.  I'm just going to the months.  In
19    other words, that's why -- January to June we don't have
20    anything for any of the 2016 numbers because the rent
21    increase had not started yet.
22       A.   That's right, exactly.  Whereas the next
23    column titled "2011 Temp" is the 2011 amortized amounts
24    as collected in 2016.
25       Q.   All right.  And so we're not too laborious, I
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 1    don't want to spend a lot of time on this exhibit, would
 2    it be fair to say essentially this is the calculations
 3    that back up your deductions from -- or exclusion of
 4    rental income that we see here on Exhibit 46?
 5       A.   That's right.
 6       Q.   I think that we don't have to spend time on it
 7    unless there's some questions.  So why don't we move on
 8    with Exhibit 46.  Unless there's something we should
 9    look at that's -- that you'd like to call our attention
10    to for the analysis, I think we understand it, at least
11    how you did it in 2015, so I'd like to go to the page 4,
12    unless there's something we should look at before we go
13    to page 4.
14       A.   No, I think we can go to page 4.  Let me only
15    say that I think the footnotes on page 3 are all correct
16    and they do explain all of the deductions which in some
17    cases are different from the deductions in the 2015
18    case.
19       Q.   Fair enough.  Were those essentially
20    relatively minor, at least the ones that are specific to
21    2016?
22       A.   Yeah.
23       Q.   Okay.
24              ARBITRATOR: So we're now on page 4 of Exhibit
25    46?
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 1              MS. HAMRICK: Yes.
 2              ARBITRATOR: And we're through, at least for
 3    testimony purposes with Exhibit 49?
 4              MR. BALLANTINE: Yes, your Honor.
 5              ARBITRATOR: Is the respondent offering 49 in
 6    evidence?
 7              MR. BALLANTINE: We are, your Honor.
 8              ARBITRATOR: Any objection, Ms. Hamrick, to my
 9    receiving Exhibit 49?
10              MS. HAMRICK: Exhibit 49?
11              ARBITRATOR: Yes, we were just talking
12    about --
13              MS. HAMRICK: No.
14              MS. DAVIS: Forty-six?
15              ARBITRATOR: They jumped ahead to 49 and we
16    had some testimony on that and this is essentially a
17    summarization of the calculations of rental income as
18    set forth in Exhibit 46.
19              MS. HAMRICK: Well, homeowners object because
20    we're not quite clear on these dates here.  We believe
21    that this might be post the first date of the hearing
22    and have costs that weren't noticed to the homeowners.
23              ARBITRATOR: Okay.  You can raise that issue.
24    It doesn't make it inadmissible.  It might make it
25    inaccurate but it doesn't make it necessarily
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 1    inadmissible.  Dr. St. John has testified these are his
 2    calculations summarizing what is in Exhibit 46.  If they
 3    are inaccurate, they may turn out to be and I may so
 4    find, but the issue is can it come into evidence so I
 5    can determine it?
 6              MS. HAMRICK: Yes.
 7              (Exhibit 49 was received into evidence.)
 8              ARBITRATOR: Thank you.  It's received.
 9              MR. BALLANTINE: Thank you, your Honor.
10              ARBITRATOR: Let's go back to and go through
11    page 3 -- I'm sorry, page 4 of Exhibit 46, which is, I
12    believe, what Dr. St. John said you were going to now.
13    He noted that his footnotes on page 3, footnotes 1
14    through 11, were accurate, without going through each of
15    them individually, at least on direct.
16              MR. BALLANTINE: Correct, that's an accurate
17    summary, I think, of where we're at.
18              ARBITRATOR: Let's take a 10-, 15-minute break
19    now.
20              Any idea how much more time, any estimate that
21    you have for your direct of Dr. St. John?
22              MR. BALLANTINE: I would say half an hour to
23    an hour, probably closer to the half an hour unless I
24    wind up being a little bit slower than I think I can be.
25              ARBITRATOR: All right, very good.  Let's take
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 1    15 minutes.
 2              (A short recess was taken.)
 3              ARBITRATOR: All right, back on the record.
 4    In the matter of In Re:  Nomad Village Mobile Home Park.
 5    The representatives for the homeowners are present and
 6    the respondent is present.  We are still in the reopened
 7    direct examination of Dr. St. John, who is present.
 8              He's reminded that he remains under oath.  You
 9    can continue.
10    BY MR. BALLANTINE: 
11       Q.   Dr. St. John, when we broke we were looking at
12    page 4 of Exhibit 46.  I just want to finish up were
13    that page.  Do you have it in front of you?
14       A.   I do.
15       Q.   All right.  Give us an overview of 46.  Is it
16    similar to page 4 of Exhibit 45?
17       A.   Yes.
18       Q.   Is the analysis essentially the same?
19       A.   Absolutely the same.
20       Q.   And what does this document tell us?
21       A.   Well, in the center following the No. 3, the
22    section 3, it says that the permanent increase should be
23    $43.35.
24       Q.   We see that in line 152?
25       A.   That's right.
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 1       Q.   Was that derived the same way as you explained
 2    in Exhibit 45?
 3       A.   Yes.
 4       Q.   So essentially the comparison of the 2016
 5    years, the increase cost in 2016 versus 2010 indicates a
 6    permanent rent increase of $43 would be justified?
 7       A.   Yes.  I mean that's analogous to $36.55 based
 8    on 2015.
 9       Q.   Okay.
10       A.   And it stands to reason that, being another
11    year, it might be a little higher, and the analysis
12    shows that it is a little higher.
13       Q.   Okay, very good.
14              Let's go on, then, to the next exhibit, 47.
15              ARBITRATOR: Is 46 being offered now?
16              MR. BALLANTINE: Yes, your Honor, it is.
17              ARBITRATOR: Any objection to 46 being
18    received?
19              (Exhibit 46 was received into evidence.)
20              MS. HAMRICK: No.
21              ARBITRATOR: Thank you very much, Ms. Hamrick.


22              You may continue.
23    BY MR. BALLANTINE: 
24       Q.   And just to take care of this also, Exhibit
25    48, very quickly, 48 is entitled a "Profit-and-Loss
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 1    Statement for Lazy Landing MHP, LLC, doing business as
 2    Nomad Village, through December 31, 2016."
 3              Was this profit-and-loss statement, was this
 4    the basis for your income-and-expense analysis in
 5    Exhibit 46 for the year 2016, the Exhibit 46 we just
 6    looked at?
 7       A.   Yes.
 8       Q.   All right.
 9              MR. BALLANTINE: Your Honor, I would offer
10    Exhibit 48 into evidence as well for that purpose.
11              ARBITRATOR: Thank you.
12              Any objection to 48 being received?
13              MS. HAMRICK: No.
14              (Exhibit 48 was received into evidence.)
15              ARBITRATOR: Thank you.  It's received.
16              MR. BALLANTINE: Thank you, your Honor.
17       Q.   All right, we took care of that, so let's go
18    back to Exhibit 47.  Exhibit 47 also covers the year
19    2016, correct?
20       A.   That's right.
21       Q.   All right.  And then, I take it, it would be
22    fair to say that the income and expense information is
23    also based on Exhibit 48, the profit and loss?
24       A.   Yes.
25       Q.   And the recent, you have the rental
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 1    adjustments.  It's also based on 49 as we discussed
 2    before?
 3       A.   Yes.
 4       Q.   So tell us about Exhibit 47 and why you did it
 5    and what the difference is with Exhibit 46.
 6       A.   Well, I think the only difference appears on
 7    line 87, page 2.
 8       Q.   All right.  In fact, reading the title of this
 9    document, it says on lines 1 and 2 here on page 1,
10    "Nomad Village fair return analysis, legal and
11    consulting fees expense see lines 87 and 94."
12       A.   Right.
13       Q.   So 87, let's go to line 87, and you can
14    explain what you did.
15       A.   So line 87, you'll see that in column G of
16    line 87 it's blank, and that's because the books of
17    record in the -- the income expense statement does not
18    include any legal expenses paid in 2016.
19       Q.   You mean above the line?
20       A.   I was just going to say.
21              But below the line -- normally these analyses,
22    we only use amounts that are above the line, and the
23    books of record actually, as I recall, identify amounts
24    below the line as being nonrecurring.  I don't have that
25    document in front of me, I don't have 48 so I can't read
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 1    it.
 2       Q.   Well, let me give it to you.  Maybe we do want
 3    to look at 48.  So let me direct your attention to page
 4    2 of Exhibit 48.
 5       A.   Right.  So it says, in 6201, or category 6201
 6    it says -- for year-to-date it has $335,000 in
 7    nonrecurring legal fees.  So the way the books of record
 8    are kept, this amount is not included in net operating
 9    income, or in the normal expense increases, precisely
10    because it's nonrecurring.
11       Q.   And did the operator explain to you that those
12    nonrecurring legal fees all related to this rent
13    control-related litigation?
14       A.   That's right, that's the explanation that I
15    was given.
16       Q.   And those were real dollars that were actually
17    paid in the year 2016, correct?
18       A.   That's my understanding.
19       Q.   All right.  And as a matter of the books of
20    record showed that due to the fact that those were
21    incurred, that the park actually had a net loss of
22    $134,000?
23       A.   Well, now you're on page 3 --
24       Q.   No, I'm still on page 2 of the -- I'm talking
25    about the books and records.
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 1       A.   Okay.
 2              ARBITRATOR: You're looking at the last
 3    numerical entries on the bottom of page 2 of Exhibit 48?
 4              MR. BALLANTINE: Yes.  We lost it.  I had it
 5    in front of Dr. St. John again, but yes, we are, your
 6    Honor, yes.
 7       Q.   So my question was, with the legal fees
 8    incurred, the park showed a loss of $134,000?
 9       A.   That's right.  I might say with legal fees
10    included and with interest expense included.  Interest
11    expense is also what we call below the line.
12       Q.   All right.  But that's real dollars, though,
13    that the park actually did pay?
14       A.   It did indeed, both of them are real dollars,
15    so the park actually had, in cash terms, a $134,472
16    loss.
17       Q.   So essentially does that mean that the park
18    owners, to close out 2016 they had to actually pay
19    $134,000 into the park?
20       A.   I'm not an accountant, but I believe so.
21       Q.   I think the park owners remember doing that.
22    I'm sure we can ask them.  I don't think we need to.
23              All right, so let's go back to Exhibit 47, and
24    we were just looking at line 87, I think, on page 2.
25       A.   Right.  So in column J, page 2, Exhibit 47, I
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 1    put this $135,000 --
 2       Q.   $335,000?
 3       A.   $335,000, thank you, that is below the line in
 4    the book of record.  I put it here because -- so let me
 5    explain why.
 6              So the supposition here is what if someone
 7    were to tell us no, these amounts should not be
 8    amortized and paid in the manner we've recommended, that
 9    I analyzed and that I recommended, but rather these
10    should be treated as an expense.
11       Q.   When you say "these" --
12       A.   The legal fees.  Because the legal fees -- one
13    category of legal fees, $400,000, and we're proposing
14    that it be amortized.
15              If someone was to say, no, that's not the
16    right way to do it, it should be treated as an expense,
17    the main purpose of doing this 2010-2016 alternative
18    analysis is to show that if it is to be an expense and
19    that if a case were to be brought based on 2016, or if
20    the current case -- if the 2016 numbers were to be used
21    on that basis, it would make an enormously greater space
22    rent increase.
23              I'd like to just say I don't recommend that
24    this be followed.  It's not the right way to do it, in
25    my opinion, but I do think it's important that we know
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 1    that if legal fees are treated as an expense, then these
 2    amounts that I characterized as lumpy, it really
 3    distorts --
 4              ARBITRATOR: They are calculated and accounted
 5    for in one year rather than amortized over whatever the
 6    amortization year is --
 7              WITNESS: Thank you, your Honor.
 8              ARBITRATOR: -- if I understand what you are
 9    saying correctly.
10              WITNESS: Yes, you are understanding.
11    BY MR. BALLANTINE: 
12       Q.   And I think there's another element to it as
13    well, that that also then leads to a permanent rent
14    increase as opposed to one that goes for a limited
15    duration of time and then phases out, correct?
16       A.   That is correct.
17       Q.   Because when we compare operating costs we do
18    that to come up with the permanent rent increase?
19       A.   That's right.  Exactly.  We're proposing that
20    that amount be paid out on an amortized basis over seven
21    years.  If it were to be done this way, it would be an
22    enormously greater increase and, as you just said, it
23    would be permanent.
24       Q.   And just so we're clear, when we say the
25    amount, the $335,000 is only a portion of the legal fees
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 1    that are at issue or the subject of the 2016 rent
 2    increase, correct?
 3       A.   That is correct.  The reason I used the
 4    $335,000 is that's the amount that happens to have been
 5    paid in 2016.  Someone else would have to say why those
 6    amounts were paid in that year as opposed to some other
 7    year, if it's important, but I simply used that number
 8    from the books of record, and if we treat it as an
 9    expense, then it has this outcome.
10       Q.   Okay.  Let me ask you this way.  You've talked
11    about the two ways it could be done, this way or the
12    other way.  Would it be fair to say that, in your
13    opinion as an economist in this area of regulatory
14    economics, that you have got to do it one way or the
15    other.  In other words, you can't just ignore the legal
16    fees and expenses; otherwise the park owner doesn't get
17    a recovery at all for that.
18       A.   That's absolutely right.  That goes for
19    capital improvements and it goes for legal fees and
20    other large, unusual expenses.  That have to be handled
21    one way or the other.
22       Q.   All right.  So let's see what that -- oh, by
23    the way, before we leave page 2, let me direct your
24    attention to line 94 that you also referenced, and tell
25    us what that is and what you did with that.
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 1              ARBITRATOR: Which line, I'm sorry?
 2              MR. BALLANTINE: Line 94, your Honor, again on
 3    page 2 of Exhibit 47.  I'm looking at line 94,
 4    referencing consulting.
 5              WITNESS: Right.  So this is the same
 6    principle, that they simply left the consulting fees in
 7    the analysis, just as they were in fact paid in columns
 8    I and J.
 9    BY MR. BALLANTINE: 
10       Q.   And again, those were consulting fees that
11    were incurred relative to the rent control proceedings?
12       A.   Right.
13       Q.   And rent increase calculations for the
14    purposes of the rent control?
15       A.   That's right.
16       Q.   All right, good, thank you.
17              So then let's turn to page 3.  And page 3 -- I
18    think the only thing that I want to bring your attention
19    to is line 113.  If I understand this correctly,
20    essentially what this shows is that if you include the
21    legal and consulting fees related to the rent
22    proceedings in your income and expense or MNOI analysis,
23    you show a net operating loss of $93,000 for 2016.
24       A.   Correct.
25       Q.   And so let's go to page 4.  Now, is page 4
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 1    similar to page 4 on the other two exhibits, 45 and 46,
 2    that we looked at a little while ago?
 3       A.   Yes.
 4       Q.   So it's essentially you're using those MNOI
 5    income and expense figures and applying them to the
 6    methodology dictated under the Santa Barbara County Rent
 7    Control Ordinance?
 8       A.   Yes.
 9       Q.   So essentially items 1 and 2 are just
10    essentially just the CPI, 75 percent of CPI allocations
11    that we discussed?
12       A.   Yep.
13       Q.   And then page -- or excuse me, No. 3, I guess,
14    is then essentially where the -- where this -- having
15    expense, the legal and consulting fees kind of shows up
16    in the analysis, correct?
17       A.   Yeah.  I mean that's what I would call the
18    distortion occurs here, that the permanent space rent
19    increase would be $208.81 per space per month forever,
20    by this analysis.
21       Q.   Okay.  It would be fair to say, though, this
22    analysis is based on real dollars expended by the park
23    in 2016, correct?
24       A.   It is, absolutely.
25       Q.   And then if we go down to No. 4, those are the
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 1    capital expenses that we had in the rent increase
 2    notice, correct?
 3       A.   Yes.
 4       Q.   The street paving and electric?
 5       A.   Right.
 6       Q.   But then for other amortized amounts,
 7    professional fees, those numbers are different, correct?
 8       A.   Well, the one on line 159 is different because
 9    I took the $135,000 out of what used to be $400,000.
10       Q.   $335,000?
11       A.   $335,000, thank you, $335,000 out of the
12    $400,000 on the previous table on Exhibit 46.
13       Q.   All right.  So that leaves only $65,000 to
14    pass through as a temporary increase?
15       A.   That's right.
16       Q.   You'd have to deduct that, right; otherwise,
17    if you left the $400,000 there, it would be essentially
18    double recovery and that wouldn't be right?
19       A.   That's right, it wouldn't be correct.
20       Q.   All right.  So, then, if we go down the rest
21    of the page, then, you have the same permanent rent
22    increase calculated on item No. 3, and then there are
23    two revised -- or the one revised temporary?
24       A.   That's right.
25       Q.   To get to a total justified increase of $251?
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 1       A.   Correct.
 2              ARBITRATOR: Just so I'm clear, the amounts
 3    you have at the bottom, lines 166 through 170 of Exhibit
 4    47, that's simply an alternative analysis based on what
 5    you talked about a few moments ago, not what was being
 6    sought by the respondent in rent increases in this case?
 7              MR. BALLANTINE: Correct.
 8              WITNESS: That's right.
 9              MR. BALLANTINE: Correct, it's to show --
10              ARBITRATOR: It's an alternative scenario
11    saying if we did it this way this is what it would be,
12    rather than that.
13              MR. BALLANTINE: Right.  And the reason why
14    it's presented, we saw in the briefing the homeowners
15    had raised a question, said legal fees are not a capital
16    expense item, they are not a capital improvement to the
17    park, you can't treat them as a temporary rent increase
18    like you would a capital expense like building a
19    clubhouse or the streets, and our comment is, well, if
20    you don't do it that way this is what happens, it's real
21    numbers spent, and that's why it's being presented to
22    your Honor.
23              ARBITRATOR: An expense item rather than an
24    amortization item.
25              MR. BALLANTINE: Exactly.  It shows it in
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 1    a number fashion, very analytical.  If you apply it to
 2    the exact same analysis, this is what the difference is.
 3              ARBITRATOR: Is Exhibit 47 being offered?
 4              MR. BALLANTINE: Yes, it is, your Honor.
 5              ARBITRATOR: Thank you.
 6              Any objection to Exhibit 47 being received,
 7    Ms. Hamrick?
 8              MS. HAMRICK: No.
 9              (Exhibit 47 was received into evidence.)
10              ARBITRATOR: Thank you very much.
11              Then 45 through 49 have been received.
12              You may continue.
13              MR. BALLANTINE: Thank you.
14              So I think, your Honor gave a good segue to
15    what I want to do, just so we're clear.
16       Q.   Let's go to Exhibit 2.
17              Dr. St. John, I want to just draw your
18    attention to Exhibit 2.  It's in evidence, it's already
19    been accepted.  We talked about it last time and so I
20    don't want to go through this in detail because we
21    already talked about it but since there's been a
22    three-month break I do want to spend a moment with it
23    just to orient ourselves here in light of the new
24    information we have.
25              Do you recognize Exhibit 2?
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 1       A.   Yes.  I prepared it.
 2       Q.   And this is the document on which the rent
 3    increase was based, the rent increase we're dealing with
 4    here today?
 5       A.   That's right.
 6       Q.   So can you tell us a little bit about this
 7    exhibit and how it relates to your analysis that you did
 8    for 2015 and 2016?
 9       A.   Well, this is based on 2015 as the comparison
10    year, and this is simply a summary of what is in Table 1
11    for 2015, and as originally presented, it summed to
12    $108.61 per space.
13              The categories 3 and 4 haven't changed.  The
14    only thing that's changed in the new analysis is the
15    permanent rent increase, category 1 at the top --
16       Q.   Two?
17       A.   Two, thank you, which was at that time $29.31,
18    and in the current analysis, slightly revised analysis,
19    it came to $36.55.
20       Q.   And you're referencing Exhibit 45, the 2015
21    analysis?
22       A.   That's right.
23              MR. BALLANTINE: And, your Honor, so we're
24    clear, we're asking for what has been noticed, not a
25    different number but we're showing an analysis that
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 1    supports that number.
 2              ARBITRATOR: I understand.
 3    BY MR. BALLANTINE: 
 4       Q.   All right.  So if you do it the alternative
 5    method, somewhat alternative, slightly tweaked, maybe,
 6    is the best way to put it, or slightly updated, what you
 7    came out with before for permanent MNOI rent increase of
 8    $29.31, by doing the application under 45, that would
 9    actually support a $36.55 permanent rent increase,
10    correct?
11       A.   That's correct.
12       Q.   And then if we go down to the temporary
13    increases, and I just want to go through them quickly so
14    we orient ourselves so what we talked about, item 3,
15    "Capital Improvements and Expenses," tell us what that
16    is and what you did.
17       A.   Well, the streets were paved.  The cost of the
18    paving was $274,629.
19              The common area electric work was done.  The
20    cost of that was $49,161.
21              In both of those cases, the amortization was
22    done at 9 percent over 15 years, and the results are
23    shown both per month and then per space.
24       Q.   So they show that they justify a temporary
25    space rent increase of the numbers reflected?
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 1       A.   Right.  The total is $23.01 and it will last
 2    for 15 years.
 3       Q.   Let me ask you about those two things, just
 4    make sure I'm real clear.  The 15-year period for these
 5    two items of capital improvements and expense, did you
 6    select that number?
 7       A.   Yes.
 8       Q.   And did you do it based on your kind of review
 9    of the information that you had about these particular
10    capital expense items?
11       A.   Yes.
12       Q.   And we reviewed those backup items before at
13    the last hearing and I don't want to revisit that if we
14    don't have to.
15              But you did look at those -- the information
16    about what was actually done, correct?
17       A.   Yes.
18       Q.   And in your professional opinion as an expert
19    in this field of calculating rent increases, was 15
20    years an appropriate number of years to use for this
21    amortization?
22       A.   Yes.
23       Q.   Did that 15 years reasonably relate to the
24    expected life of the improvements from an economic
25    standpoint?
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 1       A.   Very, very roughly, yes.
 2       Q.   And within a standard of reasonableness, as an
 3    expert?
 4       A.   Yeah, I truly believe so.
 5       Q.   And similarly, the 9 percent rate, was that an
 6    appropriate rate to use for this amortization?
 7       A.   I believe it is.
 8       Q.   And again, is that based on your experience as
 9    an expert economist doing these types of calculations?
10       A.   Yes.  I mean there's no exact number, it could
11    be a little higher, could be a little lower.  There's
12    probably a range of reasonableness.  I think the 9
13    percent is middle of the range.
14       Q.   And therefore, appropriate and reasonable?
15       A.   Yeah, that's right.  I mean 9 percent by
16    today's standards when interest rates are so low may
17    seem to some people like a high rate of interest but if
18    the park were to go out for a second mortgage to pave
19    the streets, I believe they would pay 9 percent, that
20    range.
21       Q.   Maybe even more?
22       A.   Maybe even more.
23       Q.   Have you heard of hard money loans to mobile
24    home parks in excess of 10 or 12 percent?
25       A.   Yes.  I can't cite chapter and verse, but that
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 1    would not surprise me.
 2       Q.   All right.  So you applied those numbers, the
 3    9 percent and the 15 years, correct?
 4       A.   That's right.
 5       Q.   And you used your professional judgment to do
 6    so?
 7       A.   And 9 percent, by the way, was accepted in the
 8    last proceeding by all parties, so it seemed reasonable
 9    to accept that in this proceeding.
10       Q.   Or at least it was accepted by the arbitrator
11    repeatedly, correct?
12       A.   Right, and by Mr. Barr, who was involved in
13    that case.
14       Q.   That's a good point.  All right, so then let's
15    go to the second part, professional fees, and tell us
16    about those.
17       A.   Sure.  So the cumulative professional fees are
18    recorded as $400,000, and a very rough estimate of the
19    professional fees for this proceeding was $110,000, and
20    applying the 9 percent and in this case a seven-year
21    time period results in the per-month and per-space
22    amounts shown on the chart.
23       Q.   Let's talk about the amortization period, the
24    seven years.  In your professional judgment, was that
25    reasonable and appropriate?
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 1       A.   Yes.  It could be less, it could arguably be
 2    longer than that.  Seven seems reasonable.  Very
 3    roughly, it seems to me, that the amortization of legal
 4    fees for one proceeding should ideally expire before we
 5    have another proceeding, and park owners often do
 6    reapply in another case in five years or ten years,
 7    different periods, but a seven-year period seemed
 8    reasonable.
 9       Q.   That was the period accepted for professional
10    fees amortization in the last arbitration?
11       A.   That's right, it was.
12       Q.   We've talked a little bit about Mr. Barr.  He
13    was the expert called by the homeowners at the 2011
14    proceeding, correct?
15       A.   Yeah.
16       Q.   And you were there?
17       A.   I was there.
18       Q.   And he works with the homeowners in these
19    types of proceedings?
20       A.   He does.
21       Q.   All right.  Have you been at proceedings in
22    which you've seen or heard Mr. Barr, or Dr. Barr,
23    whatever he is, agree that a five-year amortization for
24    professional fees is appropriate?
25       A.   I can't recall that.  I wouldn't be surprised,
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 1    but I can't specifically recall him saying that.
 2       Q.   Do you recall being in Clovis in July and
 3    hearing him say that?
 4       A.   I cannot recall that particular thing from
 5    that case.  I was there.
 6       Q.   All right, let's see.  And so, then, tell us
 7    about the -- well, and these two items, the $400,000 to
 8    $110,000, again without going back to the exhibits, you
 9    did see documents that explained what those were for,
10    correct?
11       A.   Yes.  You mean like invoices and so forth?
12       Q.   Yeah, summaries.
13       A.   Right.
14       Q.   And we marked them, they're in evidence and we
15    don't need to look through them unless you need to.  But
16    you looked through those and saw there were documents
17    that supported those numbers?
18       A.   There are documents that support those
19    numbers.
20       Q.   And we can look at those documents to see what
21    period, for example, those fees related to?
22       A.   Yes.
23       Q.   Okay.  So going down the line, then, explain
24    the summary of the increases and how we get to the
25    total.
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 1       A.   Well, it's perfectly simple.  The permanent
 2    increase labeled "MNOI increase" is coming from the top,
 3    and that came from the original Table 1.  The variable,
 4    by the way, is the CPI increase, and this is a point I
 5    was making before.
 6              The CPI increases are computed by space,
 7    specifically for each space, and it depends on whatever
 8    the rent is for that space at the time that the increase
 9    is calculated, so they vary.
10       Q.   And I guess the nomenclature would have been
11    better to say 75 percent of CPI.
12       A.   Correct.
13       Q.   You meant the partial indexing?
14       A.   Right, it's always 75 percent in Santa Barbara
15    County.
16       Q.   Yeah.
17       A.   So that's the permanent part.
18       Q.   The $29.31?
19       A.   Well, the $29.31 plus the variable amount,
20    whatever it is for each space, and it comes out to a
21    variable amount that, roughly speaking, it would be
22    $29.31 plus whatever it was for that particular space
23    over that time period.
24       Q.   And you've looked at the ordinance, correct?
25    We talked about that.
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 1       A.   Yeah.
 2       Q.   And the 75 percent of CPI, that can't be at
 3    issue or in dispute in these proceedings, correct?
 4       A.   I don't think so.  Realistically, I don't
 5    think so.
 6       Q.   At least whatever that number is --
 7       A.   It shouldn't be in dispute.
 8       Q.   It's not something subject to having to ask an
 9    arbitrator to award?
10       A.   That's right.  That's precisely true.
11       Q.   I think we've resolved that dispute, but there
12    could be a dispute as to what that number is, but once
13    we all agree on what 75 percent of CPI is, then that's
14    something out of the equation for something that the
15    park owner has to ask the arbitrator for, is that
16    correct?
17       A.   Yes, that's my understanding.
18       Q.   Okay, fair enough.  So that's kind of the out
19    of the equation, but it's there.
20       A.   Yeah.
21       Q.   All right.  Tell us about the permanent
22    increases and then temporary increases.  Is that simply
23    the math from above?
24       A.   Just the math.  I just did the addition.  So
25    the item 3 -- the two item 3 figures are summed to get
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 1    to $23.01, and the two item 4 amounts are summed to get
 2    $56.30.  So the sum of all of these increases, not
 3    counting the variable, is $108.61.
 4       Q.   Okay.  And that was the amount of rent
 5    increase that was noticed, is that right?
 6       A.   Yes, that's right.
 7       Q.   Let me ask you a few questions about the
 8    backup on the electrical.  You looked at the electrical
 9    issue a little bit, is that correct?
10       A.   Yes.
11       Q.   And you've talked a little bit about the fact
12    that expenses regarding the electrical under the PUC,
13    there are certain things that you don't consider for a
14    rent increase and there are certain things that you do
15    consider, correct?
16       A.   Yes, that's right.
17       Q.   Can you explain that a little bit?
18       A.   Well, roughly speaking, the PUC issue is that
19    there's an agreement between the public utility and the
20    park, that the park will submeter the gas and electric,
21    electricity cost to the residents, and will charge the
22    residents at the rates that the public utility charges
23    everyone.  But the public utility charges the park a
24    reduced amount in order to leave the park, in theory,
25    with residual funds to maintain the system within the
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 1    park.
 2       Q.   Then let me ask you about common area because
 3    you talked about that before.  You included in your MNOI
 4    analysis a factor of expenses that the park incurs for
 5    common area expenses related to utilities, correct?
 6       A.   Right, right, that's lines -- back on Exhibit
 7    45, it's lines 38 and 40.
 8       Q.   Okay.  And why did you do that?
 9       A.   Well, as I explained before, we normally take
10    the utility income and utility expenses out, at least
11    the gas and electric income and expenses out.  But if we
12    do that, then the common area electricity wouldn't be
13    accounted for in any way, so we make an adjustment to
14    add it back in, and the protocol that's been used in
15    other cases is 10 percent, meaning that perhaps the
16    utilities -- the common area utilities are 10 percent of
17    the total.  There's no separate meter so there's no way
18    to tell precisely, so 10 percent has been used as an
19    estimate.
20       Q.   And in your professional opinion, that's
21    appropriate?
22       A.   It seems to me it's appropriate.  I mean if
23    someone who knew about electricity were to testify
24    otherwise, I would probably defer -- I would defer to
25    his or her authority in that area, but I haven't heard
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 1    that in this case or in other cases, so 10 percent has
 2    been used quite a lot.
 3              We've referred to Dr. Barr quite often.  I
 4    believe it's the case that it was his estimate in some
 5    case in the past that 10 percent would be true, and
 6    we've been using it ever since.
 7       Q.   All right.  So then let me circle around on
 8    the issue of the common area.  Would it be fair to then
 9    say in your professional opinion as an economist doing
10    these analyses, that electrical expenses related to
11    common area electric example, or common area aspects of
12    the park are things that are subject to compensation to
13    the park owner through rent increases?
14       A.   That's correct.
15       Q.   So let me give you a group of documents and
16    ask you to look at them.  It's what we'll mark as
17    Exhibits 50 to 53.  I'll ask you to look at those
18    while --
19              Your Honor, if I may approach and provide them
20    to your Honor?
21              ARBITRATOR: Yes.
22              MR. BALLANTINE: I previously gave these
23    documents to the homeowners today.  I think they have
24    seen them well before this, as well.
25              (Exhibits 50 - 53 were marked
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 1              for identification.)
 2              ARBITRATOR: These are Exhibits 50 to 53.
 3              MR. BALLANTINE: Yes, sir.  And I'll go
 4    through which ones they are.  I thought my office had
 5    done it so I apologize for the handwriting, but I wrote
 6    the numbers on each of them to avoid confusion.
 7              ARBITRATOR: All right.
 8              MR. BALLANTINE: For the record, I'll identify
 9    each of these and then I can talk about them.
10              Exhibit 50 is entitled "Settlement Agreement
11    Mutual Release."
12              Exhibit 51 is entitled "Amendment to
13    Settlement Agreement and Mutual Release."
14              Exhibit 52 is a letter dated April 30, 2014,
15    from the County of Santa Barbara Planning & Development
16    Department to me.  It's a two-page letter.
17              And then Exhibit 53 is a chain of e-mails
18    involving the people of the Santa Barbara Planning &
19    Development Department.  The first one is from Steve
20    Mason, the assistant director of the department, to
21    Massoud Abolhoda, the building official in Santa Barbara
22    County.
23              ARBITRATOR: Do these involve settlement
24    negotiations in the earlier case?
25              MR. BALLANTINE: No.  They involve a
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 1    settlement agreement not involving the other rent
 2    controls proceedings.  They involve a settlement
 3    agreement that led to the electrical work that was done
 4    pursuant to -- that's relevant to this proceeding.
 5              ARBITRATOR: Okay.  It has nothing to do with
 6    the settlement agreement and settlement negotiations as
 7    to these parties in this case --
 8              MR. BALLANTINE: No.
 9              ARBITRATOR: -- or the other case?
10              MR. BALLANTINE: Correct.  Nothing to do with
11    any settlement involving these two parties.
12              ARBITRATOR: Just wanted to make sure.
13              MR. BALLANTINE: Yes, your Honor.  Nothing to
14    do with any rent proceeding whatsoever, nothing to do
15    with the homeowners.  The park was a party to this.
16              ARBITRATOR: Let me just confirm with
17    Ms. Davis.
18              Ms. Davis, you folks have received these four
19    exhibits, is that correct?
20              MS. DAVIS: Yes, your Honor.
21              ARBITRATOR: Okay, thank you.
22              MR. BALLANTINE: I guess I can offer them into
23    evidence now before I talk about them.
24              ARBITRATOR: Any objection to these four
25    exhibits being received, Ms. Davis.
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 1              MS. DAVIS: No.
 2              ARBITRATOR: Thank you.  Without objection
 3    they are received.
 4              (Exhibits 50 - 53 were received
 5              into evidence.)
 6              MR. BALLANTINE: Thank you.
 7              CLERK: Can I interrupt?  Has the County
 8    received those exhibits?
 9              MR. BALLANTINE: I think that you have.  I
10    know I've given you everything so far electronically.
11    I'll make sure you get a set.
12              CLERK: Is that what was on the disk?
13              MR. BALLANTINE: I'll double-check.  If they
14    are not on the disk, I'll give them to you
15    electronically and anything we will provide
16    electronically.
17              CLERK: Okay, thank you.
18              MR. BALLANTINE: And just to that, and the
19    clerk had asked us for electronic versions of all
20    exhibits, and we gave them everything that we've marked
21    previously, as well as, I note, the first group that we
22    looked at.  I'm not sure if we included this.
23              ARBITRATOR: I assume this is from you folks
24    or from the County, from the respondent?
25              MR. BALLANTINE: We sent your Honor the exact
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 1    same thing that we sent to the County, in case you
 2    preferred electronic to paper.  Some people like to have
 3    both.
 4              ARBITRATOR: Off the record.
 5              (Discussion off the record.)
 6              ARBITRATOR: Back on the record.
 7              You may continue.
 8              MR. BALLANTINE: Thank you.
 9       Q.   Dr. St. John, I've handed you Exhibits 50 to
10    53.  Have you seen those documents?
11       A.   Yes, I've seen them.
12       Q.   And you've reviewed them as part of your work
13    in this case?
14       A.   I have.
15       Q.   Maybe the easiest thing to do is go to Exhibit
16    51, which is an amendment to 50.  And on 51, I'll bring
17    your attention to page 2 of this document.
18       A.   Yes.
19       Q.   And there's an item No. 1 that says:  "The
20    parties hereby modify the scope of work set forth in the
21    agreement."
22              Do you see that?
23       A.   Yes, I do.
24       Q.   And then it describes some electrical work to
25    be done, correct?
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 1       A.   Uh-huh, I see that.
 2       Q.   You see in A, in subs 1 and 2 they reference
 3    new transformers?
 4       A.   Yes.
 5       Q.   And do you see they relate to common areas?
 6       A.   I do.
 7       Q.   Okay.
 8       A.   Yeah.
 9       Q.   Now, in your opinion, doing the analysis here,
10    would the work related to these two transformers for
11    these two common areas, would those be appropriate to
12    include in a rent increase?
13       A.   Yes.
14       Q.   Then I guess I have to go back to 50.  I
15    apologize.  I try not to jump back and forth.
16              ARBITRATOR: Question from the bench.
17              The increase that you referred to a moment
18    ago, Dr. St. John, that would be an increase that would
19    be amortized rather than be permanent, is that correct?
20              WITNESS: It probably should be amortized.
21              ARBITRATOR: Got it.  Thank you.
22    BY MR. BALLANTINE: 
23       Q.   And in fact, you've looked at the documents,
24    correct, regarding this rent increase?
25       A.   Yes.
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 1       Q.   So Exhibit 2 has some reference to common area
 2    electrical work costing about $60,000?
 3       A.   That's right.
 4       Q.   And to your recollection, did that include
 5    replacing the two common area transformers?
 6       A.   I believe it did.  The reason I said
 7    "probably" and not "certainly" is simply because what I
 8    don't recall is the breakdown -- at this moment I don't
 9    recall the breakdown of the common area electrical work
10    and so I don't know how much the transformer part of it
11    was.  There were some other things, as I recall.
12       Q.   Yeah.  Well, then the other thing was, we can
13    look at it here in Exhibit 51, which let's finish off
14    before we go back to 50, Item No. 4, it talks about a
15    new permanent service connection for 100-amp service to
16    Space 92?
17       A.   Yes.
18       Q.   That was the other item?
19       A.   I see, okay.
20       Q.   And to your knowledge, then, that was given a
21    new line, basically a new connection for that one space,
22    correct?
23       A.   Yeah.  And all of this was in the nature of a
24    project.  This was all part of what I would call a
25    project, and that's what this settlement agreement had
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 1    to do with.
 2       Q.   All right.  Let me ask you, then, to go back
 3    to Exhibit 50 and look at page -- I thought it was
 4    carried over to 51, but I was mistaken -- page 3, and
 5    I'll actually have you look at Recital F.
 6       A.   Yes, I'm looking there.
 7       Q.   And I'll just read it into the record so again
 8    we're kind of literally all on the same page.
 9              ARBITRATOR: Read it slowly.
10              MR. BALLANTINE: Will do.  Mr. McClure has
11    trained me.  I may not be a very good student but he's
12    tried.
13              "F, Nomad will pay the department the sum of
14    $2,000 upon its initial submission of its plans as
15    provided for herein and pay the permit costs required
16    under the current fee ordinance.  The cost for the
17    required permit is $1,221.97.  The penalty fee
18    requirement under the Building Fee Ordinance will be
19    waived.  Payment will be made upon submittal of the
20    plans, as described in this, on or before January 14,
21    2011.  Said payments shall be in full and complete
22    satisfaction of all costs and abatement or compliance
23    pursuant to Santa Barbara County Code Section 10-20.12."
24              Do you see that paragraph?
25              WITNESS: Yes.
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 1    BY MR. BALLANTINE: 
 2       Q.   So let me ask you a few things about that.
 3              There's a reference to a $2,000 payment as a
 4    processing fee for the initial submissions of the plans,
 5    correct?
 6       A.   It appears so.
 7       Q.   And would it be fair to say that you did not
 8    include that $2,000 as something that's in the,
 9    essentially, the expenses that are part of the basis of
10    the rent increase in this case?
11       A.   That's true.
12       Q.   And would the same be the case, the $1,221
13    cost for the required permit?
14       A.   That's not here, either.
15       Q.   Okay.  And then it also says "The penalty
16    requirement under the building fee ordinance will be
17    waived."
18              Is it fair to say that there's no penalty cost
19    whatsoever in any of the expenses that you included as
20    the basis of your rent increase?
21       A.   To the best of my memory, no.
22       Q.   And in fact, you see that the County said
23    there were no penalty?
24       A.   In this case, right, exactly.
25       Q.   Fair to say, you're not aware of any other
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 1    penalties that were reflected in the books and records?
 2       A.   Right, I don't recall any other penalties of
 3    any kind.
 4       Q.   Okay.  So let me move to Exhibit 50.  I think
 5    we're done with 51.  Let me ask you to look at 52.  This
 6    is a document you've looked at before?
 7       A.   Yes.
 8       Q.   And I want to read a couple parts into the
 9    record and then ask you about them and I'll do my best
10    to do it slowly.
11              I want to read the last clause on the first
12    page.  It says:
13              "The building and safety division of the
14    Santa Barbara County Planning & Development Department
15    withdraws the following notices of violation and notices
16    of determination and vacates all outstanding fines and
17    penalties."
18              Do you see that?
19       A.   Yes, I do.
20       Q.   And that was in 2014.  Is that consistent with
21    your understanding of the records, that there were no
22    outstanding -- there were no penalties or fines that
23    came up in any of the books and records?
24       A.   Right.
25       Q.   And then on the top of page 2, the first
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 1    paragraph says, and I'll read a portion of it:
 2              "In accordance with the foregoing, the
 3    Building & Safety Division of the Santa Barbara County
 4    Planning & Development Department hereby permanently and
 5    forever withdraws all outstanding notices of violation
 6    and notices of determination and vacates all outstanding
 7    fines related to the violation Case No.," and then
 8    there's a case number, "Nomad Village Mobile Home Park,"
 9    and it has the address, "and no sums are currently owing
10    by the property owner or lessee of this property," et
11    cetera.  It goes on.
12              Do you see that?
13       A.   Yes, I do.
14       Q.   Is that consistent with your analysis -- that
15    is, you haven't included -- there are no fines or
16    penalties or anything related to a notice of violation
17    that is a cost to the homeowners as the basis of the
18    rent increase in your analysis?
19       A.   Yeah, that's my understanding.
20       Q.   And --
21       A.   No fines, no penalties.
22       Q.   That would include -- your understanding is
23    supported by this letter, correct?
24       A.   Yes, it is.
25       Q.   And then let me try to move quickly and go
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 1    through Exhibit 53.  Have you looked at this document?
 2       A.   Yes, I have.
 3       Q.   And there's some highlighted portions to try
 4    to make it quicker for us to go through this.  Let me
 5    just ask you this.  You've looked at this document,
 6    correct?
 7       A.   Yes, I have.
 8       Q.   Does this indicate to you that the $2,000
 9    payment that the park made in 2011 was for the labor
10    cost to the Building Department?
11       A.   It appears so.
12       Q.   But in any event, the $2,000 charge is never
13    charged as part of the rent increase?
14       A.   No, because we're not using 2011.
15       Q.   Fair enough.  Let me just then ask you one
16    other area, a couple of questions.
17              ARBITRATOR: Are we through with Exhibit 53?
18              MR. BALLANTINE: Yes, we are.  Thank you, your
19    Honor.
20    BY MR. BALLANTINE: 
21       Q.   Let me ask you one other area of questioning.
22    You're pretty familiar already with rent control in the
23    mobile home context, correct?
24       A.   Yeah.
25       Q.   Would you say it confers a benefit on the
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 1    homeowners, the existence of rent control ordinances
 2    such as the County of Santa Barbara's?
 3       A.   Yes.
 4       Q.   Tell us in general terms what those benefits
 5    are of an ordinance such as Santa Barbara's.
 6       A.   Well, the benefits to homeowners are that
 7    their rent is less than -- presumably less than it would
 8    otherwise be in an open market; the values of their
 9    homes are supported in a manner that they might not be
10    in an open market.
11       Q.   Meaning the value of the homes are higher?
12       A.   Values of the homes are higher than they quite
13    probably would otherwise be if the rents were not
14    controlled.
15       Q.   And does rent control also impose an
16    obligation to ensure that the park owner receives a fair
17    return?
18       A.   Yes.  The parallel right, rent control
19    ordinances almost all say that rents will be stabilized
20    in such a way as to protect homeowners and that,
21    simultaneously, the park owner is guaranteed a fair
22    return on investment.
23       Q.   So would it be fair to say that rent control
24    doesn't equal no rent increases, ever?
25       A.   No, it does not.  It does not mean no rent
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 1    increases ever.
 2       Q.   In fact, if a rent increase is necessary to
 3    compensate a park owner for increased expenses, is the
 4    park owner entitled to those increased expenses under
 5    the Santa Barbara County Rent Control Ordinance?
 6       A.   Yes.
 7       Q.   And we've looked at how you've calculated that
 8    in the exhibits you've presented earlier today?
 9       A.   Right.  And I might say there's some tension
10    between the two purposes of rent control because, of
11    course, residents will prefer the rents be lower and
12    park owners in general prefer the rents be higher, and
13    it's our job -- his Honor's job, our job -- to try to
14    figure that out, to come to some balance between the
15    two.  And there's a range of reasonableness, but it's
16    really important that rents are stabilized so that
17    residents have that kind of stability, and it's also
18    important that the park owners not get denied a fair
19    return.
20       Q.   Okay.  And would it also be fair to say that's
21    essentially a regulatory process, what you've just
22    talked about?
23       A.   That's right.
24       Q.   And would it be fair to say also that that
25    regulatory process has costs?
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 1       A.   It is costly.
 2       Q.   Costs to the park?
 3       A.   There's cost to the park, there's cost to
 4    homeowners.
 5       Q.   And in your opinion, those regulatory costs to
 6    the park, is that something the park owner is entitled
 7    to recover?
 8       A.   Yes, absolutely.
 9       Q.   And I guess I have one question, actually
10    going back to those Exhibits 50 through 53.  We don't
11    have to look at them, but those relate to a
12    regulatory -- would it be fair to say that those relate
13    to a regulatory process regarding, essentially, the
14    operation of the park and essentially the building
15    code-type requirements that are governing the park?
16       A.   Well, yeah.  I mean this is kind of an example
17    of what I was saying before, that the multi-faceted
18    regulation of mobile home parks is a burdensome process
19    and there are many agencies involved, and it is
20    expensive, costly to comply.
21       Q.   And is that, again speaking as an expert
22    economist working in the mobile home industry, is that
23    type of expense a typical expense that park owners incur
24    from time to time operating parks?
25       A.   When you say "type of expense," you mean the
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 1    expenses associated with figuring out, with the County,
 2    what will be done?  For example, with this electric
 3    problem that arose, that how will that be resolved?
 4       Q.   Correct, the park dealing with the regulatory
 5    agency on an issue such as that one?
 6       A.   Exactly, yes.  I mean it is costly, there's
 7    back and forth, there's letters, there's the necessity
 8    to employ attorneys to help figure it out, and other
 9    experts sometimes, so, yes, I mean it is a costly
10    process.
11       Q.   And in your opinion, as an economist dealing
12    with rent control issues, regulatory rent control issues
13    in mobile home parks, are those costs of dealing with
14    these issues that you have just articulated appropriate
15    to be compensated -- for the park owner to be
16    compensated through a rent increase?
17       A.   Yes.
18              MR. BALLANTINE: Thank you.
19              Your Honor, I don't have anything else for
20    Dr. St. John right now.
21              ARBITRATOR: Thank you.
22              Cross-examination.
23              MS. DAVIS: Your Honor, first I'd like to ask
24    if you have received our exhibits.
25              ARBITRATOR: I have received Exhibits A, B, C
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 1    and D.  Those are the only exhibits.
 2              MS. DAVIS: No, we e-mailed you Exhibits E
 3    through L, Homeowners Exhibits E through L, and an
 4    Exhibit from 2011 called Waterhouse Q.
 5              ARBITRATOR: I don't see that I have received
 6    them.
 7              Has the County received them?
 8              CLERK: No, sir.
 9              ARBITRATOR: Have you received them,
10    Mr. Ballantine?
11              MS. DAVIS: Mr. Grady has received them.
12              CLERK: Mr. Grady has received them?  He's not
13    here.  I can confirm.
14              MS. DAVIS: Mr. Ballantine, you have received
15    them, correct?
16              MR. BALLANTINE: I was going to answer the
17    question but I didn't want to talk over somebody else,
18    for various reasons.
19              Your Honor, yes, I've received some documents
20    from the homeowners.  I didn't track what Ms. Davis just
21    said now so I'm not sure if it's the same thing, but I
22    did receive some documents from the homeowners that I
23    actually have some objection to, but in any event I did
24    received some documents from the homeowners a day or two
25    ago.  I would note they're quite voluminous and I saw
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 1    them a day or two ago.
 2              ARBITRATOR: My office, for whatever reason,
 3    did not receive those.  If you have a duplicate set of
 4    them here I'll be happy to take a look at them now.
 5              MS. DAVIS: We have an additional Exhibit M.
 6              ARBITRATOR: All right.
 7              MS. DAVIS: After --
 8              ARBITRATOR: If questions are going to be
 9    based on those exhibits that I don't have and the
10    County -- the clerk who is here with us in the hearing
11    room is not aware of, then we need to take a break so
12    that she can find those, get them copied for us and then
13    we can proceed from there.
14              It's 11:20.  It's a little bit early for
15    lunch.  Is anybody willing to take lunch now and come
16    back about 12:15 and then we just go until we get done
17    after that?
18              MR. BALLANTINE: Either way.  Or if they have
19    some questions that don't involve the exhibits, we can
20    do those now and then break.  So whatever --
21              ARBITRATOR: I'd rather do it contiguously, if
22    we can.  I think it would be better for my note taking,
23    and one of the things that I am, frankly, wrestling
24    with, and I'll alert everybody to it now, is whether or
25    not I'm going to want to hear oral argument at the
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 1    conclusion of the hearing today or whether I'm going to
 2    want to have briefs, closing argument in writing.
 3              MR. BALLANTINE: I'd be glad to weigh in on
 4    that whenever you would like me to.
 5              ARBITRATOR: Well, let's just get to the end.
 6    My instinct at the moment, given all of this, I'm
 7    thinking I want written briefs, but we'll see.  I
 8    understand that that's a cost to the parties, but I want
 9    to get it right.
10              MR. BALLANTINE: No, that's fair enough, and I
11    think it's appropriate.
12              And your Honor may recall that one of the
13    things that I suggested at the last hearing would be
14    appropriate, there's an element of this rent increase
15    that involves evidence essentially that's not in yet,
16    which is the costs of the proceedings and the fees and
17    professional fees, and I'd suggest that we do that, and
18    it is fairly typical in these proceedings by the way of
19    a post-trial motion, essentially, like you would in a
20    civil case with attorneys' fees put in after judgment
21    and then we provide our itemized statements, and
22    essentially that's mostly what the brief is.
23              ARBITRATOR: And the amortized breakdown of
24    some kind?
25              MR. BALLANTINE: Well, the amortized breakdown
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 1    is there so it would really be the fee statements to
 2    support that number, which we would present and the
 3    homeowners would have a chance to then comment on that,
 4    just like a post trial motion on attorney's fees,
 5    essentially.
 6              ARBITRATOR: Post-trial motions on attorney's
 7    fees, of course, always changes the amount that one side
 8    is going to have to pay to the other.
 9              MR. BALLANTINE: Yeah.  I'll represent that
10    what we did in this case was we had an amount that we
11    included in the notice of rent increase that went out at
12    $110,000, and that was based upon the amount that was
13    awarded at the prior arbitration proceeding, so we
14    thought it was a reasonable estimate.  We've actually
15    exceeded that amount, so I think we're capped at that
16    for the purposes of this proceeding.  I think we just
17    have to try to justify it to your Honor, which we're
18    prepared to do and prepared to do, like I said, by
19    post-trial motion.
20              ARBITRATOR: Okay.  We'll deal with that in
21    more detail later.
22              Let's take a recess now.  It's 11:20.
23              Is an hour going to be enough, Madam Clerk, to
24    get whatever we need?
25              CLERK: Yes.
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 1              ARBITRATOR: That being the case, let's come
 2    back at 12:30 and we'll be in session from 12:30 until
 3    we get through, and then I will decide whether I'm going
 4    to take the case under submission with oral argument
 5    today or whether I'm going to ask for written argument,
 6    first from the petitioner and then from the respondent,
 7    and then a reply.  I think that's what I'm going to do,
 8    but I'll certainly hear from people.
 9              MR. BALLANTINE: Very good.  And I'll be glad
10    to talk to the homeowners during the break and see if we
11    can come to an agreement.
12              ARBITRATOR: I'm not going to do it as a
13    statutory "You have 30 days and then you have this."  I
14    want to see how much time you think you'll need and
15    that's what we'll do.  I don't want to make it onerous
16    or more onerous than it is inherently but I want to make
17    sure that my head is truly on straight when I have the
18    case under submission when I make my ruling, whatever it
19    turns out to be is.
20              MR. BALLANTINE: Appreciate it.
21              ARBITRATOR: Thank you very much, folks.
22              (The lunch recess was taken.)
23              (Exhibits E - M marked for identification.)
24              ARBITRATOR: We're back on the record in the
25    matter of Nomad Village Mobile Home Park.  I don't see
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 1    that Ms. Hamrick is here.  Is she going to be here this
 2    afternoon?  Ms. Hamrick is not going to be here this
 3    afternoon?
 4              MS. DAVIS: No.  She only had half a day.
 5              ARBITRATOR: Oh, okay.
 6              And who is at the counsel table with you?
 7              MS. DAVIS: Abel Pizano, another homeowners
 8    representative.
 9              ARBITRATOR: Would you state your name, spell
10    it, and give us your address, please, sir.
11              MR. PIZANO: Abel Pizano, 4326 Calle Real,
12    No. 44, Santa Barbara, California, 93110.
13              ARBITRATOR: Thank you.  Nice to have you with
14    us.
15              We won't deal with the exhibits yet.  I'm
16    going to allow completion of the cross-examination of
17    Dr. St. John before we go any further.
18              Is that okay with you, ma'am?
19              MS. DAVIS: Yes.
20              ARBITRATOR: All right, Ms. Davis, your
21    cross-examination of Dr. St. John.
22   
23                       CROSS-EXAMINATION
24    BY MS. DAVIS: 
25       Q.   Dr. St. John, have you read Chapter 11A or
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 1    just 11A-5?
 2       A.   Can you say that again, ask it again?  I
 3    didn't hear you.
 4       Q.   Have you read the complete ordinance or just
 5    11A-5?
 6       A.   No, no, I've read the whole ordinance.
 7       Q.   Did you notice anywhere in the ordinance where
 8    it says "maintenance of net operating income"?
 9       A.   I don't believe so.
10       Q.   Is base year and comparison year anywhere in
11    the ordinance?
12              ARBITRATOR: I didn't hear the question.  I'm
13    sorry, ma'am, I didn't hear the question.
14    BY MS. DAVIS: 
15       Q.   Is base year and comparison year in the
16    ordinance?
17              MR. BALLANTINE: Objection.  Vague and
18    ambiguous.  Those terms or those concepts?  They could
19    be different.
20    BY MS. DAVIS: 
21       Q.   Are the terms "base year" and "comparison
22    year" anywhere in the ordinance?
23       A.   I don't remember seeing either term used in
24    the ordinance.
25       Q.   But you interpreted the concept of base year
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 1    and comparison year in the ordinance?
 2       A.   Basically, yes.
 3       Q.   Where?
 4       A.   You know, I interpreted Section 11A-5,
 5    Subsection I, in the best way I could, and it seemed to
 6    me that using two years was the appropriate thing to do,
 7    because the time period in question runs from --
 8       Q.   I'm sorry, could you speak louder, please?
 9       A.   Now my microphone is on.  I beg your pardon.
10              So the time period in question is between the
11    last year considered in the last increase and what we're
12    calling the comparison year.  So the relevant time span
13    is between 2010 and 2015.
14       Q.   That actually says, earlier in the ordinance,
15    the immediately preceding 12 months or since the last
16    increase.  Every year, isn't there a rent increase every
17    year with the automatic increase?
18       A.   No.  It's allowed to be every year, but there
19    was no increase, for example, in 2015.  So the last
20    increase, in a favored-term sense, was an increase
21    pursuant to what we've been calling the 2011 case, and
22    that ended in 2010.
23       Q.   And that's where you got the concept of base
24    year and comparison year?
25       A.   Yes.
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 1       Q.   In management's rent increase letter, he said
 2    the last rent increase was 2014.  That's Exhibit 1, I
 3    believe.
 4       A.   Right.
 5       Q.   So --
 6       A.   The last increase was in 2014, until 2016.
 7       Q.   But you're using 2010.
 8       A.   That's true.  And we're using all of the
 9    amounts allowed since 2010, which was an increase in
10    2011, 2012, 2013, 2014, and 2016, now.
11       Q.   All the amounts allowed, you said?
12       A.   All of the amounts actually imposed.  It's
13    allowed by the ordinance and noticed of homeowners and
14    paid by homeowners.
15       Q.   The key word here is "paid by homeowners."
16    Let's go to your Exhibit 45, page 4.
17       A.   Yes.
18       Q.   Line 140.
19              ARBITRATOR: Let me get there.
20              WITNESS: I'm sorry, line?
21    BY MS. DAVIS: 
22       Q.   Line 140 --
23       A.   Yes.
24       Q.   -- the CPI-justified space rent increase.
25       A.   Yes.
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 1       Q.   Now, that is 75 percent of 8.3 percent of the
 2    rent, right?
 3       A.   Right.
 4       Q.   And did you build into that figure the 75
 5    percent of 8.3 percent of the difference in CPI between
 6    2010 and 2015 that the homeowners had already paid?
 7       A.   Yes.
 8       Q.   So you're saying that after they have already
 9    paid that 75 percent, they need to pay another 75
10    percent?
11       A.   No, no, no.  The ordinance is quite clear.
12    We're supposed to look at the amounts that were awarded
13    for what we're calling the CPI increase -- actually, the
14    accumulated CPI increases from 2010 to 2015 -- and
15    consider them and use them in the particular way this
16    ordinance requires, which is when we consider that half
17    of that amount was what the ordinance is calling fair
18    "return on investment," and the other half is what the
19    ordinance calls "expense increases."
20       Q.   No, we're not at that line yet.
21       A.   Oh.
22       Q.   What I'm asking, between or during the years
23    2010, 2011, up to 2015, homeowners have already paid 75
24    percent of the accumulative 8.3 percent?
25       A.   Yes, that's true.


Page 108


 1       Q.   And you were saying that that isn't enough,
 2    that we need to pay another 75 percent of the CPI for
 3    those five years?
 4       A.   No, ma'am, no, ma'am, not another 75 percent.
 5              If I can refer you to column J, and line 140,
 6    which you're pointing to, line 140 has already been
 7    imposed or applied to the rents and we're not asking for
 8    that again.
 9              So the operative line, which is 149, is the
10    additional amount that is required on account of the
11    expense increases.  So in the addition of this column,
12    it comes to -- well, on Table 45 it comes to $115.85,
13    and in the original version it came to $108 and some
14    cents.  That does not include the already-imposed
15    amounts, which is, as you say -- I mean you're right,
16    those amounts are already in the rent structure.  They
17    don't require -- they don't need to be approved again
18    because they're already there.  They are the automatic
19    part and homeowners are already paying it and nobody is
20    saying that they should pay any more in that category.
21       Q.   Well, you are.  You are saying that we need to
22    pay another 75 percent --
23       A.   No, ma'am.
24       Q.   -- of the base rents in 2010?
25       A.   Actually, no, I'm not.  Because the $90.73
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 1    that I calculated on line 140 does not get added into
 2    the rent increase we're requesting.
 3              If you look at the math, the math at the
 4    bottom, permanent, 36; seven-year, 56 and change;
 5    15-year, 23 and a penny.
 6              Those amounts include the $36.55 but nothing
 7    above that.  What's above that is, as you were saying,
 8    the amounts that have already been charged and paid.
 9       Q.   I don't think you're understanding what I'm
10    saying.
11       A.   Oh.
12              MR. BALLANTINE: Objection.  Argumentative.
13    BY MS. DAVIS: 
14       Q.   All right, let me be clearer, please, because
15    I don't understand your response to my question.  Is
16    that okay?
17       A.   Yes.
18              ARBITRATOR: Yes.
19    BY MS. DAVIS: 
20       Q.   In 2010 homeowners paid an automatic increase
21    of, let's say, 1.5 percent?
22       A.   Yes.
23       Q.   These are not accurate, you understand that?
24       A.   I do understand.
25       Q.   In 2011 we paid another automatic increase --
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 1       A.   That's right.
 2       Q.   -- of the 75 percent of the CPI.
 3       A.   Yes.
 4       Q.   2012, 2013, 2014, 2015.
 5              Now, the time between 2010 and 2015 was an
 6    aggregate of 8.3 percent of the change in the CPI.
 7              During those six years, the homeowners paid
 8    that 8.3 percent -- 75 percent of that 8.3 percent in
 9    CPI in the automatic increases.  And your analysis here
10    has us paying 75 percent of that aggregate of 8.3
11    percent again, in the amount of $35,286.16.
12       A.   You know, I can only repeat what I said
13    before.  You're mistaken in your understanding of what
14    this page means, because the 75 percent of the CPI,
15    which, on average over this time period, would be
16    $19.73, has already been paid by the homeowners and is
17    not being asked for again.  That's the way this
18    ordinance works.
19       Q.   And I'm sorry, and it has not been asked for
20    again?
21       A.   It has not been asked for again.
22              What is being asked for again is the extra
23    amount, because the expenses went up by a lot more than
24    the CPI.
25       Q.   That is not what your formula says here.  You
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 1    did not take the base year rents for 2010, subtract the
 2    base year operating expenses and get an amount -- your
 3    traditional MNOI analysis, I'm speaking of.
 4       A.   Oh, are you speaking about the Table 1 that we
 5    looked at in November?
 6       Q.   No.  I'm talking about "Fair Return in the
 7    California Courts," the publication you have on your web
 8    site.
 9       A.   Yes.
10       Q.   You explain fair return formulas.
11       A.   Yes.
12       Q.   And your traditional maintenance of net
13    operating incomes formula is different from this?
14       A.   That's true.
15       Q.   So how do you justify charging homeowners
16    another 75 percent of the CPI for those years?
17              MR. BALLANTINE: Objection.  Asked and
18    answered.  He said repeatedly he's not.
19              ARBITRATOR: I'm going to let him answer it
20    again and then we're going to move on.
21              You may respond.
22              WITNESS: Truly, we have not.  I mean I
23    understand that you have looked at the MNOI analysis in
24    my "Fair Return in the California Courts," and I do
25    understand that it is different from the analysis that
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 1    the ordinance asks us to do in this case --
 2              ARBITRATOR: That's because the Santa Barbara
 3    ordinance is different from what you were doing in that
 4    paper that you have online?
 5              WITNESS: Right, exactly.  The paper that I
 6    have online outlined several different fair return
 7    systems, none of which apply here because Santa Barbara
 8    is an unusual, they have a somewhat unusual way of doing
 9    the computations.
10              Like I said before, the Santa Barbara
11    ordinance is what I call cost pass-through ordinance, or
12    maybe we should say an expense pass-through ordinance.
13    And I have come to like it, actually, I've come to
14    appreciate the beauty of the Santa Barbara way of doing
15    it.  It's unusual, but it's not wrong because it allows
16    park owners full compensation for all cost increases,
17    and it does it in a little bit different way from the
18    MNOI formula that I talk about in that paper.
19              ARBITRATOR: The total amount is the -- I
20    don't have the other exhibit in front of me at the
21    moment, but at the bottom of page 4 of Exhibit 45 --
22              WITNESS: Yes.
23              ARBITRATOR: -- the $115.85 is the total
24    amount of increase that is being sought.
25              WITNESS: Well, the comparable amount that was
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 1    noticed to residents is the amount on Exhibit 2, which
 2    was $108 and change.
 3              MR. BALLANTINE: 61 cents.  $108.61.  That's
 4    what was noticed.  That's what is being sought.
 5              ARBITRATOR: The mathematical formula to get
 6    there was substantively the same, it's just that we have
 7    different numbers in the formula.
 8              MR. BALLANTINE: It was a little bit
 9    different, yes.
10              WITNESS: Right.  The method of calculation in
11    the original was a little different.  This one is the
12    one I would stand behind at this moment because --
13              ARBITRATOR: The one in Exhibit 45.  But it's
14    too late for this here in terms of --
15              WITNESS: Exactly, but as to the method -- I
16    mean at the last hearing in November you asked at the
17    end of the hearing that I revisit the analysis and try
18    to make it so that we can all understand it.
19              ARBITRATOR: My last note on my yellow pad.
20              WITNESS: And we did exactly that, so I really
21    appreciated that you gave that specific instruction
22    because it allowed me to do what arguably I should have
23    done originally, which is really figure out how does
24    Santa Barbara County do this, what is intended, and I
25    believe I've got it right this time.
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 1              ARBITRATOR: All right.  Next question,
 2    please.
 3    BY MS. DAVIS: 
 4       Q.   You said that you began a calculation
 5    according to 5(i) and continued on, is that what you
 6    said?  5(i), 11A-5(i)?
 7       A.   11A-5(i) is the ordinance section that tells
 8    us how to do this.
 9       Q.   What about 5(i)(1) that it says:  "First,
10    grant one half of the automatic increase to management
11    as a just and reasonable return on investment"?
12       A.   Right.
13       Q.   You have here one half of a five-year time
14    period.
15       A.   Well, we're aggregating over five years, but
16    it's the same concept.
17       Q.   But it specifically says the automatic
18    increase.
19       A.   Right.  The accumulated automatic increases.
20    You have to -- after all, the park owners don't normally
21    do this every year.  So if we're doing it in one year,
22    then we'd only be looking at one year; if we're doing it
23    after five years, and therefore we're doing it for the
24    whole five-year period.
25              It's a savings for all of us, a savings for
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 1    homeowners, a savings for park owners, a savings for
 2    arbitrators not do it every year.  It's cumbersome to do
 3    these things so we do it over a time span, five years,
 4    seven years, however often the park owners choose to
 5    apply.
 6       Q.   Don't you think it would be reasonable for a
 7    park owner to notice 11A-5(1) and (2), since it is
 8    specified in the, since both of them are specified in
 9    the ordinance that they couldn't really be contested by
10    homeowners, so why wait five years?
11       A.   Well, like I said, I mean it's cumbersome to
12    do it every year.  Are you saying that --
13       Q.   They have to send the rent notice increase
14    every year anyway.
15       A.   They do, and they do the calculations this
16    way.  They follow the ordinance in -- my understanding,
17    they follow the ordinance in doing the calculation every
18    year in advance of the noticed rent increase, the
19    automatic, we call the CPI increase.
20              What owners don't do every year is compile all
21    the expense increases and attempt to pass those through.
22    This year the park owner decided to do that.  That's
23    why --
24              ARBITRATOR: In addition to the 75 percent
25    CPI.
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 1              WITNESS: In addition to the 75, which has
 2    already been imposed and paid and no one is arguing
 3    about that.  Well, perhaps the homeowners are.
 4    BY MS. DAVIS: 
 5       Q.   Automatic increase -- it's defined in the
 6    ordinance, right?
 7       A.   I believe so.
 8       Q.   Oh, yes it's 11A-5(a)(2).  Now, the automatic
 9    increase, no matter what the time span, what the time
10    period is, the automatic increase is that which is
11    noticed to every homeowner as the annual increase.  It
12    says that hereinafter G, 11A-5(g), "The arbitrator shall
13    automatically allow a rent increase of 75 percent of the
14    CPI increase, hereinafter 'automatic increase.'"
15       A.   Yes.
16       Q.   Does that apply to the increase that
17    management noticed as the automatic CPI increase?
18       A.   In my understanding, that is the automatic
19    increase.
20       Q.   Yes.  So one half of the automatic increase
21    for fair return on investment and increased operating
22    expenses it says you down have here, should that not be
23    one half of the automatic increase, as noticed by
24    management?
25       A.   Well, the CPI increase is the whole of it, or
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 1    I should say 75 percent of CPI, and the ordinance calls
 2    half of it the automatic increase for fair return, and
 3    it calls the other half the increase to cover expenses.
 4              It's just nomenclature, just a way of speaking
 5    about it.  It's what I consider a kind of an arbitrary
 6    bifurcation of the whole amount.  The whole amount is 75
 7    percent of the CPI for the relevant time period.
 8              ARBITRATOR: And if I'm understanding your
 9    testimony correctly, I'm just going to pick a number, if
10    the 75 percent number was $100, that is what is going to
11    be imposed, but it's going to be described in two $50
12    increments.
13              WITNESS: That's right.
14              ARBITRATOR: Because it's defined -- the $100
15    automatic increase is broken down within the ordinance
16    to have these two components which is simply the way the
17    ordinance divides it.
18              WITNESS: That's the way the ordinance divides
19    it.  I mean there's no requirements in the ordinance
20    that park owners break it down into those two components
21    every year when they make the -- when they do the CPI
22    adjustment and ask homeowners to pay it.  There's no
23    requirement at that stage that this breakdown occur.
24              The breakdown occurs when a park owner is
25    applying for increased expenses above the CPI limit, and
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 1    that's what we're looking at here on page 4.
 2    BY MS. DAVIS: 
 3       Q.   Except the ordinance specifically says that
 4    the park owner is allowed three increases by the
 5    ordinance, and if the homeowners object, arbitrator will
 6    award the other two anyway.  One, 75 percent of the CPI,
 7    which is the automatic annual increase; two, the fair
 8    return increase of one half of the automatic increase;
 9    and, three, the increase in operating expenses which is
10    one half of the automatic increase, which is 1.5 percent
11    of the CPI.
12       A.   Right.  And two other components, the excess
13    expenses and capital improvements or amortized amounts.
14       Q.   Yes, but those have to be petitioned for
15    arbitration and arbitrated, don't they?
16       A.   Well, that's why we're here.
17              ARBITRATOR: That's what we're here doing.
18    BY MS. DAVIS: 
19       Q.   Right.  But the three components I just
20    mentioned could be accepted by the homeowners because
21    the homeowners know that all three of those components
22    are authorized by the ordinance and objecting to them to
23    be useless?  Did I finally make it clear?
24       A.   You know, I'm not clear about the three.  So
25    the ordinance allows the passthrough of 75 percent of
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 1    the CPI each year.  That's one.
 2              Nothing more than that is allowed unless and
 3    until a park owner comes forward, as the park owner has
 4    now come forward, with excess expenses, both in the
 5    permanent category and in the temporary category, and
 6    that's exactly what is happening here.
 7       Q.   Actually, Dr. St. John, if the homeowners do
 8    not object to the rent increase, arbitration doesn't
 9    have to happen.  That is the point I was trying to make.
10       A.   I see.
11       Q.   So did we talk about why you chose -- it seems
12    very time consuming and difficult to create a formula
13    from the ordinance.  Why didn't you use your traditional
14    MNOI formula to begin with?  I mean, just to pass it by
15    us.
16       A.   Well, it seems to me that we should follow the
17    ordinance as closely as we can, so that's what I have
18    done.
19       Q.   I suppose that's for his Honor to decide.  The
20    homeowners disagree.
21              ARBITRATOR: Are you suggesting that the park
22    owner and his economist are to ignore the ordinance and
23    what it requires and do something else that's more
24    traditionally done in other parts?
25              MS. DAVIS: No, what I'm saying, your Honor,
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 1    is that I disagree that this particular formula does
 2    come from the ordinance.
 3              ARBITRATOR: Oh, I'm sorry.  I misunderstood
 4    you.  Thank you.
 5              MS. DAVIS: I am not always crystal clear.
 6    I'm sorry.
 7              ARBITRATOR: Judges have that problem, too.
 8    That's why there's a Court of Appeal.
 9    BY MS. DAVIS: 
10       Q.   Well, just for the fun of it, Dr. St. John,
11    the homeowners did prepare an MNOI calculation according
12    to your published traditional formula, just to see how
13    close it would be to the one that you prepared.  It's
14    our Exhibit M.  Would you take a look at it?
15              ARBITRATOR: We're going to your Exhibit M, is
16    that correct?
17              MS. DAVIS: Yes.
18              WITNESS: I haven't seen it.  I don't have it.
19              MR. BALLANTINE: A couple of things.  I see
20    it's in a clip here.  I don't believe it was sent to me
21    previously because I hadn't seen it before.
22              CLERK: It's in that packet there, the one I
23    gave you.
24              MR. BALLANTINE: I see that.  I'm just looking
25    to see if it was --
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 1              MS. DAVIS: It wasn't e-mailed to you,
 2    Mr. Ballantine, it was prepared after we received the
 3    documents that Dr. St. John prepared that you sent on
 4    the day before.
 5              MR. BALLANTINE: We sent those Monday, but
 6    Dr. St. John's MNOI was sent last March to the
 7    homeowners.  In any event, my concern -- I see it.
 8              My concern is that there's no authentication
 9    for it, there's no qualification of anyone qualified
10    that I know of to prepare an analysis and I don't think
11    it's proper.  This witness didn't prepare it.  I don't
12    think it's the subject of proper examination.
13              ARBITRATOR: Let me ask you a couple of
14    foundational questions.
15              Who prepared Exhibit F?
16              MS. DAVIS: Actually, I did.
17              ARBITRATOR: You did?
18              MS. DAVIS: Yes.  I used the steps from
19    Dr. St. John's formula in his publication, and I used
20    the figures from management's documents and all I did
21    was add, subtract, multiply.
22              ARBITRATOR: Well, that's an adequate
23    foundation, at least at this point, to ask questions
24    about it.
25              Dr. St. John, if you would take a look at
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 1    Exhibit M, it's only a one-page exhibit, it appears, if
 2    I've got the right one.
 3              MS. DAVIS: That looks like the right one,
 4    yes.  I can't see that far so I can't be positive.
 5              The title is "MNOI Analysis," pursuant to
 6    Dr. St. John's "Fair Return in the California Courts,"
 7    Section 3.2.1.
 8              ARBITRATOR: Okay.  If Dr. St. John will take
 9    a moment to look at and let us know when he's ready to
10    respond to some questions about it that.
11              WITNESS: Well --
12              MR. BALLANTINE: There's no question pending,
13    I don't think.  Just look at it, is that correct?
14              ARBITRATOR: Yeah, just look at it for now.
15              WITNESS: Okay.
16              ARBITRATOR: And make some notes, if you need
17    to --
18              MR. BALLANTINE: Can I ask a question, your
19    Honor.  If he's going to be examined about this
20    document, if he could have a few minutes to look at it,
21    could I have a minute to talk to him about it as well?
22    Could we take a brief break?
23              ARBITRATOR: Sure.  That's not an unreasonable
24    request.  We're in recess for five, six minutes.
25              MR. BALLANTINE: Thank you, your Honor.
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 1              (A short recess was taken.)
 2              ARBITRATOR: All right, Dr. St. John, you have
 3    digested what is defense Exhibit M?
 4              WITNESS: Yes.
 5              ARBITRATOR: All right.
 6              Questions on Exhibit M.
 7    BY MS. DAVIS: 
 8       Q.   Are the steps correct, Dr. St. John?
 9              MR. BALLANTINE: Vague and ambiguous.
10              ARBITRATOR: Speak a -- are the steps correct?
11    Do you understand the question?
12              WITNESS: I believe the steps are -- the
13    titles of the steps are probably taken from "Fair Return
14    in the California Courts," so they are probably right.
15              Whether the math is correct is another matter
16    entirely.
17    BY MS. DAVIS: 
18       Q.   Are the figures drawn from management's
19    documents correct?
20       A.   You know, they are numerically -- I can see
21    that they're drawn from management documents, but no,
22    they are not correct.
23       Q.   Could you let me know where they aren't
24    correct?
25       A.   Sure.  The first line of your chart, which
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 1    says "steps 1 through 4," title of that line says "Base
 2    Year Adjusted Rent Income," but it's not.  Well, maybe
 3    it is rent income, it's not total income, and for the
 4    maintenance of net operating income system you have to
 5    use total income, not simply the rent income.  So total
 6    income was $656,585.76, not $564,327.90, and therefore,
 7    since that number is incorrect in the MNOI formula, all
 8    the rest of it is incorrect as well.  I mean the
 9    $440,418.01 figure is correct enough, but the
10    subtraction that you did in the next line to get
11    $123,909 is nowhere near correct.
12              If you look on Exhibit 45, page 3, I actually
13    did the math in the correct way for this type of
14    analysis, and you'll see that the 2010 net operating
15    income figure is $216,167.75, not $123,909.
16       Q.   So discounting electric income and gas income
17    from total income, your figure was what?
18       A.   Discounting electric and gas income and
19    expense, the net operating income for 2010 was
20    $216,167.75.
21       Q.   I'm sorry, I didn't hear that completely.
22       A.   Sorry, $216- -- you can find this figure on
23    Exhibit 45, page 3, column I, at line 111.
24       Q.   That's net operating income?
25       A.   That's net operating income.
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 1              So your figure of net operating figure is
 2    almost $100,000 too low.
 3       Q.   Dr. St. John, you said total income?
 4       A.   Total income.
 5       Q.   Your total income amount, does it include
 6    submetered utility income?
 7       A.   Well, it includes the sewer and the water, but
 8    not the gas and electric.
 9       Q.   Okay.  And so what should the very first
10    figure be again?
11              MR. BALLANTINE: Well, objection, your Honor.
12    She's basically having him rewrite an analysis in the
13    middle of a hearing on the fly.  The question is, are
14    the numbers in this exhibit that they have proffered,
15    they are what they are, and are they right, and he said
16    no.  I don't think that it's appropriate to now on the
17    record have him recalculate things.
18              ARBITRATOR: I agree.  The objection is
19    sustained.
20              Let's move on.  The doctor says the exhibit
21    that you have proffered has the right ingredients, it's
22    just that they are in the wrong proportions, or wrong
23    amounts, as part of the hearing, he does not have to,
24    essentially, correct the paper.  So that being said, ask
25    your next question, please.
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 1    BY MS. DAVIS: 
 2       Q.   Then may I ask for clarification of the base
 3    year should be chosen such that rents are not affected
 4    by rent control, that means that the total income would
 5    not affected by submetered electric and gas?
 6       A.   Can you tell me what you were reading?  Where
 7    did you read?
 8       Q.   Oh, I'm so sorry.
 9       A.   It's okay.
10       Q.   Exhibit E, page E17 --
11              ARBITRATOR: Okay.
12    BY MS. DAVIS: 
13       Q.   -- very last paragraph.
14       A.   Exhibit E.
15              ARBITRATOR: Where in Exhibit E?
16              MS. DAVIS: E17.
17              ARBITRATOR: E17, thank you.
18              WITNESS: And which line were you referring me
19    to?
20    BY MS. DAVIS: 
21       Q.   It's No. 1, the last paragraph.
22       A.   I don't have a No. 1.
23              ARBITRATOR: Look at the bottom of the page,
24    toward the bottom of the page, there's a block in the
25    middle of that page, and it says "Identify the income
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 1    expenses in the base year," and then there's a paragraph
 2    that goes from there.
 3              WITNESS: Oh, yeah.
 4              ARBITRATOR: I think I question essentially
 5    challenging the methodology . . .
 6              MS. DAVIS: Your Honor, it's for clarification
 7    only, not challenge.
 8              WITNESS: So you're asking --
 9              MR. BALLANTINE: Maybe we can have the
10    question again now that we've got the right page.
11              ARBITRATOR: I hate to burden the court
12    reporter --
13              (Record read by reporter.)
14              MR. BALLANTINE: Also compound, as asked.
15              ARBITRATOR: Do you understand the question as
16    asked, Doctor?
17              WITNESS: Well, I can speak to it and then if
18    I don't answer all of it, she can ask another question,
19    perhaps.
20              ARBITRATOR: Let's do it that way and we'll
21    move along.
22              WITNESS: So this paper was written, at least
23    at this section, on the presumption that we're doing an
24    MNOI analysis from the very first year of rent control,
25    and we're not.  So this paragraph kind of doesn't apply


Page 128


 1    to this case.  When we have subsequent cases -- in other
 2    words, when a park applies for what in many
 3    jurisdictions is called a special rent increase, kind of
 4    what we're here for, repeatedly, like in this case, in
 5    2011 and then again in 2016, we have learned to chain
 6    the analysis.  When I say "chain," I mean go from the
 7    end of the last one to the beginning of this one, so it
 8    covers this five-year time span.
 9              Now, when I wrote this document it was
10    relatively in the early years of rent control, and most
11    often it was the first time.  What we were imagining is
12    the first time a park ever came, and that would always
13    go back to the base year, meaning the year before rent
14    control was imposed.  That was very common.  In fact,
15    some ordinances demand that we still do that, that we
16    use 1979 or 1982 as the base year, even if we're
17    applying now in 2016 or 2017.
18              But not all ordinances are the same, so the
19    language that you're referring to is kind of generic
20    language and it doesn't really apply in this case
21    because we're not doing that, we're not going all the
22    way back to a base year before the ordinance was in
23    force.
24    BY MS. DAVIS: 
25       Q.   I do understand that.
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 1       A.   Okay.
 2       Q.   Then to clarify my question, is total income
 3    supposed to include submetered electrical income --
 4       A.   Well --
 5       Q.   -- and gas?
 6       A.   -- the decisions that caused what we might
 7    call the PUC exception, the decision to the law that
 8    caused us in this kind of analysis to set aside both the
 9    income and expenses for gas and electricity came
10    somewhere along the way in the last 30 years.  I don't
11    recall exactly when, but it wasn't at the beginning.  No
12    one had thought of this at the beginning, so after some
13    time period this was thought about, considered,
14    adjudicated and ruled upon.
15              So when these kind of cases came up in the 80s
16    and 90s, no one set aside the income for the expense
17    from gas and electricity.  That came later.
18              ARBITRATOR: Again meaning that this language
19    isn't applicable to --
20              WITNESS: I would say in a sense this language
21    isn't applicable to this case.
22              Her question was about this set-aside for gas
23    and electric.  I mean I do understand the question.  It
24    doesn't invalidate the analysis, whether it's in or out.
25    It actually doesn't make much difference because in
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 1    general homeowners pay most of the cost for gas and most
 2    of the cost of electricity that the park pays, and the
 3    remainder either goes toward maintaining gas and
 4    electricity, which is also set aside, or for common area
 5    gas and electricity.
 6    BY MS. DAVIS: 
 7       Q.   But today -- today -- would the total include
 8    submetered electrical and gas income?
 9              MR. BALLANTINE: Well, again I just want to
10    object and maybe reiterate my objection.
11              She's saying "Would it."  I think she's saying
12    "Would it in a MNOI analysis," which Dr. St. John has
13    already testified a straight MNOI analysis is not
14    consistent with the statute or the ordinance so we're
15    asking a lot of questions about a methodology that is --
16              WITNESS: Let me see if the petitioner will
17    accept my modification.
18              Can you change it to rather than "would it,"
19    would it get your question answered to your satisfaction
20    to say "In this case, under the Santa Barbara statute,
21    would including those things be part of the gross
22    income?"
23    BY MS. DAVIS: 
24       Q.   In this case, Dr. St. John, under the
25    Santa Barbara County Rent Control Ordinance, would
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 1    electrical and gas income be included in your analysis?
 2       A.   No, they would be set aside.
 3       Q.   Thank you.
 4              You said that the other six standards, fair
 5    return standards wouldn't apply to the rent control
 6    ordinance, is that correct?
 7       A.   No, I said that the Santa Barbara County
 8    ordinance is different from any of the methods that I
 9    reviewed in the paper that is Exhibit E.
10       Q.   But it does mention fair return on investment
11    and just and reasonable return on investment, so you
12    could have done one of those?
13       A.   Well, all ordinances mention return on
14    investment, universally, and then ordinances say how to
15    do it.  And the Santa Barbara ordinance has a particular
16    method of doing it, and it does not include those other
17    methods.
18       Q.   Does it actually say in our ordinance that
19    management is required to take the steps or does it say
20    the arbitrator will take those steps?
21       A.   It says the arbitrator will take these steps.
22       Q.   Then it's really not a formula for you, it's a
23    formula for his Honor, is that correct?
24       A.   I'm not a lawyer.
25       Q.   Neither am I.
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 1       A.   But I believe -- I believe that what I tried
 2    to do was to present it in a way that would help the
 3    arbitrator to follow the ordinance.
 4              ARBITRATOR: Is there anything in the
 5    ordinance that prevents management from doing it the way
 6    you did?
 7              WITNESS: Well, no, I suppose not.  But I
 8    believe that you and other arbitrators have said this,
 9    they have said to me or to my client, "You didn't follow
10    the ordinance, so your method is inapplicable," so I
11    don't think it would have been wise for us to present
12    other methods.
13              ARBITRATOR: Okay.  The method you presented
14    is one that you're saying the arbitrator is required to
15    follow, right?
16              WITNESS: Exactly.  We tried to follow --
17              ARBITRATOR: That's what I was trying to
18    ascertain.  From the dialogue, I thought petitioner was
19    saying that you can't do that because that's exclusively
20    my province, and my question is why can't you do that if
21    that's what you're trying to do to follow the law.
22              WITNESS: Yes, yes, exactly so.
23              ARBITRATOR: That is, doing it that way is not
24    prohibited by the ordinance.
25              WITNESS: That's right.
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 1              ARBITRATOR: That's the way I read the
 2    ordinance, but I wanted to make sure that I was not
 3    misunderstanding.
 4              Go ahead, next question.
 5    BY MS. DAVIS: 
 6       Q.   Dr. St. John, you've identified capital
 7    expenses on your analysis sheet, page 4?
 8       A.   Yes.
 9       Q.   Before I get into something else, I have to
10    ask you, to be fair, did you actually mean capital
11    improvements?
12       A.   No.
13       Q.   Okay.
14              MR. BALLANTINE: I'm sorry, what?
15              WITNESS: She asked did I actually mean
16    "capital improvements" when I put it in the line for
17    "capital expenses."
18    BY MS. DAVIS: 
19       Q.   I'm sorry, I didn't hear that.
20       A.   I was just helping Mr. Ballantine understand
21    your question.
22              As I understood, your question was, did I make
23    a mistake by calling the street paving, electric work
24    and legal and consulting fees, calling them "capital
25    expenses" as opposed to "capital improvements."
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 1       Q.   No, no, no, I meant No. 4 where you say "New
 2    capital expenses."
 3       A.   Yes.
 4       Q.   Did you actually mean capital improvements?
 5       A.   No.
 6       Q.   So these are capital expenses with a useful
 7    life of one year?
 8       A.   No.  They are capital expenses with a useful
 9    life of 15 years or thereabouts, in the case of the
10    street work and electric work, and capital items with
11    useful life, one might say, in the case of the legal
12    expenses -- legal and consulting fees.
13       Q.   Well, the definitions in the ordinance say
14    that what you have described are capital improvements.
15       A.   I don't believe so.  The ordinance makes a
16    distinction between capital expenses and capital
17    improvements.
18       Q.   Yes, actually, it does.  In section A2, I
19    believe.
20              ARBITRATOR: Referring to section A2, you
21    said?
22              MS. DAVIS: A2, yeah.
23              ARBITRATOR: Okay.
24    BY MS. DAVIS: 
25       Q.   A2, (a) and (b).


Page 135


 1       A.   Yes.  Was there a question?
 2       Q.   Yes.  When you read the definitions between
 3    capital improvements and capital expenses in section
 4    11A-2(a) and (b), you still say that they are capital
 5    expenses?
 6       A.   Well, I do, and I'll tell you why.
 7              I think the operative language is that capital
 8    improvement is any addition or betterment made to a
 9    mobile home park, whereas capital expense, in B, is a
10    repair or replacement of existing facilities.  So if the
11    park had no clubhouse and built one, that would be a
12    capital improvement, but if the park did a $100,000
13    renovation to its clubhouse, that would be a capital
14    expense, in my understanding.
15              So in my understanding, the work that was done
16    on the transformers and the streets was a repair or
17    replacement, not a betterment.  There were streets
18    before, there were streets after, there were
19    transformers before, and transformers after.  So to my
20    mind -- but maybe the more important point to make, it
21    makes no difference what we call it whatsoever.  We
22    could call any of these things capital improvements or
23    capital expenses and the only difference would be what
24    line it appears on, not the amount.  The amortization
25    calculation would be the same, they would be added up
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 1    the same, the bottom line number would be the same, it
 2    really makes no difference.
 3       Q.   There is one difference between them.
 4       A.   Yes, ma'am?
 5       Q.   Yes, also in 11A-5(a)(2) -- no, I'm sorry.  I
 6    got lost.
 7              ARBITRATOR: The only difference I see in
 8    that, other than nomenclature, is that one uses a useful
 9    life of five or more years and the other uses an
10    expected life of more than one year, which would also
11    include five or more years, would include that as more
12    than one.  That's certainly a distinction; I'm not sure
13    that it's a difference --
14              WITNESS: Right, thank you, your Honor.
15              ARBITRATOR: -- as a legal matter.
16              WITNESS: Thank you.  I don't think it makes
17    any difference in this case.
18              MS. DAVIS: I lost my page.
19              ARBITRATOR: Take your time and find it.  Take
20    your time and find it.  I want you to be able to ask the
21    questions you want to ask.  You need the page that has
22    11(a)(2) on it?  Is that what you need?
23              MS. DAVIS: No, it's my reference material,
24    not exhibits.
25              ARBITRATOR: Oh, okay.  I don't have reference
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 1    material.  Or if I did, I wouldn't admit it.
 2              MS. DAVIS: I found it.
 3              ARBITRATOR: Go ahead, ask your question.
 4    BY MS. DAVIS: 
 5       Q.   Dr. St. John, in the ordinance, 11A -- wait a
 6    minute.  Oh, that's -- 11A-5(a)(3)(A).  I believe I'm
 7    missing a page so I can't be positive.
 8              ARBITRATOR: You're at 11A-5, and what is the
 9    sub?
10              MS. DAVIS: 11A-5 and down to (a)(3).
11              ARBITRATOR: It begins with "Where the noticed
12    increase is in excess of the 75 percent of CPI,
13    management shall," and then goes through (a), (b), (c),
14    and (d).
15    BY MS. DAVIS: 
16       Q.   So it's 11A-5(a)(3)(A).
17       A.   Yes.
18       Q.   It mentions here that the documentation
19    management should provide would itemize amounts of
20    increased operating costs, any capital expenses incurred
21    in the prior year to be undertaken for which
22    reimbursement is sought, hereinafter "new" capital
23    expenses.
24       A.   Yes.
25       Q.   Were these expenses incurred in the year
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 1    prior?
 2       A.   Yes.  Did you say "the" year prior?
 3       Q.   "The" year prior, yes.
 4              ARBITRATOR: What you just read a moment ago
 5    was the plural, "years prior."
 6              MS. DAVIS: No, in the prior year.
 7              ARBITRATOR: "In prior years."
 8              MS. DAVIS: Does it say "years"?  My copy of
 9    the ordinance just says "year."
10              ARBITRATOR: The one that I have says:  "Any
11    capital expenses allowed in prior years but not fully
12    reimbursed, hereinafter, 'old' capital expenses."
13              MS. DAVIS: Oh, we're speaking of new.
14              ARBITRATOR: I'm reading A-5(a)(3)(A).
15              MS. DAVIS: It does say any -- on your version
16    it says "Any capital expenses" --
17              ARBITRATOR: I think this is the current
18    version.  Let me see.  It came out of Lexis.  11A(3)(a)
19    reads, quote, as follows, on the one that I have.
20              Madam Clerk, follow along and see if I have
21    got the right one.
22              "Itemize amounts for increased operating
23    costs; any capital expenses incurred in the prior year
24    to be undertaken for which reimbursement is sought,
25    hereinafter 'new' capital expenses; any capital expenses
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 1    allowed in prior years but not fully reimbursed,
 2    hereinafter 'old' capital expenses; any offset against
 3    new or old capital expenses; and capital improvements."
 4              That's what mine reads.  So if that's accurate
 5    and you have a question about that, please ask it.
 6              MS. DAVIS: My version had just "prior year"
 7    with no S, and it would have made a difference.  Your
 8    version has "years" --
 9              ARBITRATOR: It has "prior year" on one line
10    and "prior years" on another line, but I think again
11    that the question is, is that a distinction without a
12    difference.  I don't know the answer to that, but I'm
13    sure Dr. St. John does.
14              MS. DAVIS: The distinction is new capital
15    expenses incurred in the prior year to be reimbursed,
16    and old capital expenses can be as old as they need to
17    be if they haven't been fully reimbursed.
18              ARBITRATOR: That's correct.  That's the way
19    the ordinance seems to read.
20              MS. DAVIS: So these new capital expenses were
21    not incurred in the prior year, they were incurred two
22    to four years.
23              WITNESS: So am I taking your -- is the
24    implication that everything under 4 should have been
25    under 5?
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 1    BY MS. DAVIS: 
 2       Q.   As far as?
 3       A.   Everything under the ordinance category 4,
 4    which is "New capital expenses," should be under 5,
 5    which is "Old capital expenses."
 6       Q.   That doesn't change prior year.
 7       A.   It does not.  And in my way of understanding
 8    the ordinance, whatever the language and whether it's
 9    "years" or "year," capital expenses that have not yet
10    been fully reimbursed need to be reimbursed now.
11       Q.   But the ordinance says "prior year."  You were
12    very adamant saying that your formula is according to
13    the ordinance and you couldn't use anything else.  Why
14    do you insist on ignoring small things but important
15    things like "prior year"?
16              MR. BALLANTINE: Objection.  Argumentative.
17    There's a whole statutory scheme --
18              ARBITRATOR: I'm going to let him answer that
19    question and then we'll move on.
20              Do you understand the question?
21              WITNESS: I do understand the question.
22              ARBITRATOR: Is this a distinction without a
23    difference or is it, from the standpoint of where
24    everything comes out, one and the same?
25              WITNESS: I think it is a distinction without
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 1    a difference.  I haven't seen the legislative history, I
 2    don't know why they made a distinction between the -- I
 3    don't know why they made a distinction between the prior
 4    year and the years previous.
 5              What's clear is that these capital expenses,
 6    these amortizable expenses have not yet been reimbursed,
 7    and I believe the meaning, the fundamental meaning of
 8    this paragraph is if they haven't been reimbursed, they
 9    should be.
10    BY MS. DAVIS: 
11       Q.   Do you also have a fundamental meaning of the
12    purpose of the ordinance?
13       A.   Sure.  I think the fundamental purpose of this
14    ordinance is to protect residents against unreasonable
15    space rent increases while at the same time allowing
16    park owners a fair return on investment, and fair return
17    on investment as interpreted in this, as I understand
18    this ordinance, means passthrough of all increased
19    operating expenses and all capital expenses.  All.
20       Q.   Yes, I understand that from your publication,
21    you believe homeowners should recoup all, every penny.
22              But don't you think that $100 a month in a
23    low-income community, $161 a month, $180 a month can be
24    considered unreasonable by the homeowners?
25       A.   You know, that is really outside my expertise.
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 1    I haven't investigated that.  I don't know -- I've heard
 2    that a couple miles away rents for spaces in mobile home
 3    parks inside the City of Santa Barbara are much higher
 4    than they are in Nomad Village.  I haven't done research
 5    on that, I can't cite chapter and verse, but that's
 6    my -- that's what I have heard, that's my belief.
 7              So the affordability of these increases to
 8    homeowners is not part of the formula, from your point
 9    of view perhaps unfortunately, but it isn't.
10              ARBITRATOR: I believe you've answered the
11    question.
12              Next question.  Let's move on.
13    BY MS. DAVIS: 
14       Q.   You mentioned earlier that attorney and
15    witness fees should be -- for arbitration should be
16    passed through to the homeowners at all times?
17       A.   Yes.
18       Q.   Does management pay our attorney and witness
19    fees and arbitration costs?
20       A.   No.
21       Q.   And using the California legislature enacted
22    the California Arbitration Act to deny arbitration
23    participants without a written arbitration agreement
24    other than a statutory ordinance the rights under the
25    Act?
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 1              MR. BALLANTINE: Objection, your Honor.  The
 2    California Arbitration Act is, first of all, wholly
 3    inapplicable here, No. 1; and No. 2, way outside the
 4    scope of the direct examination of this witness.
 5              ARBITRATOR: Sustained.
 6              MS. DAVIS: I'm sorry, I didn't hear him at
 7    all.
 8              ARBITRATOR: His objection was that it is
 9    irrelevant, it's completely outside what the California
10    Arbitration Act does or doesn't do, and what the
11    legislature intended by enacting is, A, outside of what
12    we're dealing with here, we're not dealing with the
13    California Arbitration Act, we're dealing with the Santa
14    Barbara County Rent Control Ordinance for Mobile Home
15    Parks and so it really doesn't matter what the
16    legislature did or didn't intend, and that's, I think,
17    an objection that's well taken and I sustained it.
18              Next question, please.
19              MS. DAVIS: If I lay a foundation would it
20    be --
21              ARBITRATOR: The issue is not foundation; the
22    issue is the California Arbitration Act and what the
23    legislature intended in enacting it, unless you can show
24    me how it applies to the rent control ordinance we're
25    dealing with here and under which this litigation is
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 1    proceeding, I don't see how that helps me or any party
 2    to the litigation here at all.
 3              It's like trying to apply the Vehicle Code to
 4    a battery.  You know, did the legislature do this, did
 5    they have in mind it might not apply to batteries?  What
 6    difference does it make if you're dealing with a
 7    battery?
 8              MS. DAVIS: I understand.
 9              ARBITRATOR: So if you can clarify how you
10    believe the California Arbitration Act applies to this
11    case in any way, you might have a valid question, but I
12    don't see it yet.
13              MS. DAVIS: I spoke too soon.
14       Q.   Dr. St. John, in every preceding you've ever
15    been in -- court, commissions, boards, arbitration --
16    have attorney fees and witness fees been awarded?
17              MR. BALLANTINE: I'm sorry.
18              ARBITRATOR: In every type of case you've been
19    involved in, court, arbitration, have attorney's fees
20    been awarded.
21              MR. BALLANTINE: I object to that as phrased.
22    It's way too broad.  It's really irrelevant here.  I
23    don't know, there may be some that had provisions for
24    fees, there may be some that didn't.  It's not a helpful
25    question and I think it's irrelevant and could be
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 1    misleading.
 2              ARBITRATOR: I agree.  Sustained.  I don't
 3    think that ought to be put in.  What does this ordinance
 4    provide for?
 5              MS. DAVIS: I'm sorry.
 6              ARBITRATOR: What does the Santa Barbara
 7    ordinance that we're litigating under provide for?  Does
 8    it provide for costs and attorney's fees to the
 9    prevailing party or not?
10              MS. DAVIS: No.
11              ARBITRATOR: Okay.  So you're not exposed and
12    they are not exposed.  Granted, perhaps they have more
13    money to be able to pay a lawyer than the homeowners do,
14    but if the statute doesn't provide for it, I can't award
15    even if I feel sorry for one side or the other.
16              MS. DAVIS: Really?  Does that mean that you
17    will not award management's attorney's fees for
18    arbitration?
19              ARBITRATOR: Does the statute provides for
20    management attorney's fees --
21              MS. DAVIS: No.
22              MR. BALLANTINE: Well, so we're clear, your
23    Honor, our position is that it absolutely does provide
24    for it, and not only that, California law provides for
25    it under the California versus Clovis case.
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 1              ARBITRATOR: There's statutory authority for
 2    that and some statutes for attorneys' fees are
 3    one-sided.  If it doesn't provide for attorneys fees to
 4    your side if you win, then --
 5              MS. DAVIS: That wasn't my point.  I'm saying
 6    is that if the homeowners pay management's attorneys
 7    fees, the egalitarian thing to do under the purpose of
 8    the ordinance to equalize the playing field, they should
 9    pay ours.
10              ARBITRATOR: Okay.  You can make that argument


11    in your closing argument.
12              MS. DAVIS: But, no, the ordinance does not
13    provide for attorney's fees to be paid by any party for
14    the other party.
15              ARBITRATOR: Okay.
16              MR. BALLANTINE: Objection.  Move to strike.
17    That was not a question to the --
18              ARBITRATOR: Sustained.  It's stricken.
19              Let's go, next question.
20    BY MS. DAVIS: 
21       Q.   Dr. St. John, do you have an attorney working
22    in your company?
23       A.   No.
24       Q.   Do you ever check to see if your opinions are
25    valid before you go to a preceding?
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 1              I'm sorry, do you check the California laws or
 2    opinions, case law before you go to a proceeding and to
 3    give an expert opinion?
 4              MR. BALLANTINE: Objection.  Lacks foundation,
 5    overbroad, relevancy.
 6              ARBITRATOR: I'm going to let him answer it.
 7              Do you check the law to see how it's changed
 8    before you render an opinion?
 9              WITNESS: No.
10              ARBITRATOR: Thank you.
11              Next question.
12    BY MS. DAVIS: 
13       Q.   May I ask if you research, if you do research
14    continuously on your area of expertise?
15       A.   No.  You know, I did quite a lot of research
16    at the time that I wrote the paper that you have put in
17    the record as Exhibit E, or I should say part of my
18    paper is in the record as Exhibit E.  I did a lot of
19    research at that time.
20              I have not done that kind of research since.
21    I do these kind of proceedings all the time.  I may do,
22    I don't know, half a dozen of these per year, and
23    therefore I'm exposed to case law in that way, but I
24    don't research it and I'm certainly not a legal
25    researcher and I'm not an attorney.


Page 148


 1       Q.   You are exposed to it but I don't
 2    understand -- I'm sorry, could you explain how you're
 3    exposed to it?
 4              ARBITRATOR: He just did.
 5              MS. DAVIS: Oh, I'm --
 6              ARBITRATOR: He's exposed to it when he's
 7    working on a case, and he does it up to six times,
 8    sometimes more, at least six times a year, and he keeps
 9    up to date with what he needs to keep up to date with to
10    be able to testify in those cases and learns in those
11    cases, et cetera.  I'm not sure what that has to do with
12    anything here, but that's the answer to the question.
13    At least that's what I understood.
14              WITNESS: Well, just a footnote, if there are
15    changes in the law, I'm relying on James Ballantine to
16    cover those topics.  That's not my job.  My job is to
17    try to apply this ordinance to these facts and help the
18    arbitrator know how to rule, how to analyze the
19    ordinance in this context.  How case law might apply is
20    something else again.  That's something James would
21    cover.
22    BY MS. DAVIS: 
23       Q.   At least for Lazy Landing and Waterhouse
24    Management, he's not --
25              I'm sorry, is he your personal attorney as
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 1    well?
 2       A.   No.
 3       Q.   I just wanted to clarify.
 4              Dr. St. John, you remember Dr. Barr from 2011?
 5       A.   I do.
 6       Q.   And I remember that he disputed your 9 percent
 7    interest, said that 7 percent -- that he saw 7 percent
 8    more often.  I don't remember your response to that.
 9    Could you remind me what it was?
10       A.   I'm not sure what it was, but I can tell you
11    what I would say on that topic today.
12       Q.   Yes, please.
13       A.   That there's a range of rates that could be
14    used.  I wouldn't have a terrific objection to 7 percent
15    or 9 percent or 11 percent.  And all of those in that
16    range I've seen, those rates, so 9 seems like a
17    reasonable rate to me.  There's no magic number, there's
18    no one number that would apply universally as we try to
19    assign a rate of interest in this context.
20       Q.   It does seem that way, though, doesn't it?  In
21    hard economic times like the past Great Recession, do
22    interest rates go down?
23       A.   They do.
24       Q.   Do they go down significantly?
25       A.   They do.


Page 150


 1       Q.   And after substantial time has passed and the
 2    recession has recovered, there's been a recovery, people
 3    recovered from it --
 4       A.   Yes.
 5       Q.   -- do rates go back up?
 6       A.   They often do.
 7       Q.   Does it take a while to get back up to the
 8    point where it was before?
 9       A.   Often, yes.
10       Q.   In your opinion, are we at that place right
11    now?
12              MR. BALLANTINE: Vague and ambiguous.
13              ARBITRATOR: Do you understand the question?
14              WITNESS: Yeah.
15              ARBITRATOR: Overruled.
16              WITNESS: Well, I would say that in the
17    current economic climate, 9 percent is not unreasonable
18    for the calculations we're doing here.
19    BY MS. DAVIS: 
20       Q.   You did understand.  Thank you.
21              Would you consider pass-through -- may I use
22    that word -- management pass-through rent increases,
23    would you consider that a credit sale or a loan, if you
24    had to choose between the two of them?
25              MR. BALLANTINE: Objection.  Argumentative,
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 1    your Honor.
 2              ARBITRATOR: I didn't understand the question.
 3    Did you get it, Mr. Reporter?
 4              COURT REPORTER: Yes, sir.
 5              ARBITRATOR: Could you read it, please.
 6              (Record read by reporter.)
 7              ARBITRATOR: It is argumentative.  Sustained.
 8              Next question, please.
 9    BY MS. DAVIS: 
10       Q.   How would you classify the rent increase?
11              MR. BALLANTINE: Vague and ambiguous.
12    "Classify"?
13              MS. DAVIS: Vague.
14              ARBITRATOR: Define what you mean by
15    "classify."  I don't understand.  Whatever he said, I
16    wouldn't understand the context of it because I don't
17    understand what the question means.
18    BY MS. DAVIS: 
19       Q.   I'm sorry --
20              ARBITRATOR: How is it classified?  Is it
21    classified as a debt, is it classified --
22    BY MS. DAVIS: 
23       Q.   Yes.  Do you classify it as a debt or a loan
24    or -- help me, what words are there?  Those are the only
25    two I can think of right at the moment.
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 1              MR. BALLANTINE: Again argumentative.  I'm not
 2    understanding why a rent increase has to be classified
 3    or characterized as anything other than a rent increase.
 4    I think it lacks foundation, argumentative and could be
 5    misleading.
 6              ARBITRATOR: I don't see where any
 7    classification would be relevant, either.  The objection
 8    is sustained.
 9              Let's move on.  We're kind of getting into
10    never-never land that doesn't really mean anything in
11    the context of what we're dealing with here, which is
12    within the four corners of this ordinance and what
13    management was attempting to do which the homeowners are
14    attempting to prevent, and whether you call it apples,
15    oranges or fruit salad, I don't think it makes a
16    difference.
17              MS. DAVIS: The difference, your Honor, is
18    that the homeowners and management are disputing the
19    validity of the California Constitution in an
20    arbitration proceeding --
21              ARBITRATOR: This isn't --
22              MS. DAVIS: -- regarding the interest rate.
23    Is that inappropriate to bring up?
24              ARBITRATOR: I don't think this is the forum
25    for that.


Min-U-Script® TRI-COUNTY COURT REPORTERS   805.963.3900 (38) Pages 149 - 152







- February 10, 2017
In Re:  NOMAD VILLAGE MOBILE HOME PARK


Page 153


 1              MS. DAVIS: Considering they're charging an
 2    interest rate to homeowners, but if you say not --
 3              ARBITRATOR: Did you hear his testimony on
 4    direct earlier today?
 5              MS. DAVIS: That he believes it's average?
 6              ARBITRATOR: That given what management would


 7    have to do to borrow that money, they would pay interest
 8    rates in that range anyway.  It's his opinion that
 9    that's valid, that the 9 percent he's using is an
10    interest rate that is appropriate.
11              If you have expert testimony to the contrary
12    that you're going to call as a rebuttal witness,
13    perhaps, I don't know the answer to that, then I would
14    have to weigh the two.  But whether the Constitution
15    is -- it's certainly not usurious under the California
16    Constitution, so I don't see where it's helpful.  So
17    let's move on.
18              MS. DAVIS: No more questions.
19              ARBITRATOR: All right, thank you.
20              Any redirect?
21              MR. BALLANTINE: I have a little bit.  I would
22    ask if we could take a short afternoon break and then I
23    have a few questions.
24              ARBITRATOR: I was afraid of that.  We'll take
25    five minutes.
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 1              (A short recess was taken.)
 2              ARBITRATOR: We are ready.
 3              MR. BALLANTINE: All right, redirect with Dr.
 4    St. John.
 5   
 6                      REDIRECT EXAMINATION
 7    BY MR. BALLANTINE: 
 8       Q.   Dr. St. John, let me just cover a few topics
 9    quickly so we can move on.  I want to ask you about the
10    topic of legal and consulting fees incurred by the park.
11       A.   Yes.
12       Q.   In these proceedings and other rent-related
13    administrative and legal proceedings, Dr. St. John, in
14    your opinion, does the ordinance provide for the park
15    owner to recover their legal and administrative and
16    consulting fees for these types of proceedings?
17       A.   Yes, it does.
18       Q.   And can you explain how it does, this
19    ordinance specifically provides for that?
20       A.   Right.  I'm looking at the ordinance section
21    11A-5, subsection (f)1, "F" as in "Frank" 1, where
22    there's some definitions.  It says "The arbitrator shall
23    consider all relevant factors" --
24       Q.   So we're looking at sub-(f), kind of in the
25    middle of the paragraph, which is only a sentence, "The
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 1    arbitrator shall consider all relevant factors"?
 2       A.   Yes, and then right below that, under (1),
 3    "Such relevant factors may include, but are not limited
 4    to, increases in management's ordinary and necessary
 5    maintenance and operating expenses."  And let me stop
 6    right there.
 7              I believe that legal and consulting fees are
 8    ordinary and necessary maintenance or operating
 9    expenses.
10       Q.   Okay.
11       A.   In other words, it really is essential that
12    park owners do what we're doing here.  The parks cannot
13    be operated in Santa Barbara County without park owners
14    having the opportunity to do this.  This is an essential
15    part of operating a park.
16       Q.   "This" meaning a rent proceeding?
17       A.   A rent proceeding.  What we're doing here is
18    we are applying for or justifying space rent increases
19    that are necessary to fulfill the purpose of the
20    ordinance, which is to cover all operating expenses, all
21    increases in operating expenses, so this is four square
22    within that definition.
23       Q.   Dr. St. John, you're aware that some of the
24    legal fees that are the subject of this proceeding are
25    the result of the park owner, park management being sued
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 1    by the homeowners in a claim that they have that the
 2    park owner didn't have an operating permit and couldn't
 3    charge any rent, and the homeowners lost that lawsuit
 4    after the park defended itself?
 5       A.   Yes, I know about that.
 6       Q.   And again, in your opinion does that fall
 7    within the ordinary and necessary operating expense of
 8    the park?
 9       A.   Yes.  I mean it certainly is important that
10    the park defend itself against lawsuits.
11       Q.   Okay.  And let me ask you also to go on and
12    ask you if we also see further basis for these types of
13    legal fees that you have just been talking about in
14    subsection (1) that you were just reading.
15              ARBITRATOR: We're in (f)(1)?
16              MR. BALLANTINE: (f)(1).
17       Q.   Let me draw your attention to the second line
18    after -- it says "operating expenses," and then it says
19    "insurance and repairs; increases in property taxes and
20    fees and expenses in connection with operating the
21    park."
22       A.   Right, fees and expenses in connection with
23    operating the park.  That would be another way of saying
24    operating -- legitimate -- or how did they say it,
25    "ordinary and necessary maintenance and operating
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 1    expenses."
 2       Q.   Would include fees?
 3       A.   Fees and expenses in connection with operating
 4    the park.
 5       Q.   And that could include consulting fees such as
 6    yours?
 7       A.   I believe so, absolutely.
 8       Q.   And legal fees such as the ones from my
 9    office?
10       A.   Right.
11       Q.   All right.  Dr. St. John, in your opinion, and
12    we've heard about your experience working in this area
13    and the six-plus hearings per year in rent
14    control-related proceedings, based on that experience,
15    in the event that an ordinance -- not this ordinance,
16    but in the event that an ordinance said that park
17    management could not recover legal fees for rent
18    proceedings, in your opinion, would that be proper?
19       A.   No, not proper.  It's my understanding --
20    actually, you could say more specifically with reference
21    to the case law, but it's my understanding that there is
22    case law that says that ordinances may not prohibit the
23    pass-through of legal and consulting fees, and therefore
24    such a provision, if it appeared in an ordinance --
25              ARBITRATOR: Let's me just stop you.  We're
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 1    into an area of law and legal interpretation which I
 2    don't believe foundationally Dr. St. John claimed
 3    expertise.
 4              WITNESS: It's true.
 5              ARBITRATOR: So let's move on.
 6    BY MR. BALLANTINE: 
 7       Q.   Let me move on.
 8              We talked about the 2011 hearing at which
 9    Dr. Barr was present, correct?
10       A.   Yes.
11       Q.   And Dr. Barr is a graduate of Hastings Law
12    School, correct?
13       A.   Yes.
14       Q.   And he's both a lawyer and a planner?
15       A.   Yes.
16       Q.   And have you heard him at various proceedings,
17    including the one in this case in 2011, opine as to the
18    law regarding mobile home park and rent control?
19       A.   Yes, yes, I have.
20       Q.   Have you heard Dr. Barr express the opinion
21    that an ordinance could not prevent a park owner from
22    recovering legal and administrative fees --
23       A.   Yes, yes.
24       Q.   -- rent increase?
25       A.   Yes.
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 1       Q.   And specifically, again, as to this case for
 2    this park and the 2011 preceding, you were present
 3    during Dr. Barr's testimony, is that correct?
 4       A.   That's true.
 5       Q.   And did Dr. Barr testify that in this case
 6    park management was entitled, under this ordinance, to
 7    recover its legal and administrative costs in the rent
 8    preceding in 2011?
 9       A.   Yes, I recall that.
10       Q.   Thank you.
11              In the event that a park didn't recover its
12    legal and consulting expenses for these types of
13    proceedings, in your opinion, as an economist, would
14    that deprive the park owner of a fair return on its
15    investment in the park?
16       A.   Yes, it would.
17       Q.   And tell us about that.
18       A.   Well, I mean by analogy, if any other category
19    was to be denied arbitrarily, any other category of
20    expense were to be denied for some reason, that, too,
21    would be a denial of a fair return.
22       Q.   Does the park have any way of recovering
23    income other than basically -- well, separating out
24    utility income, which we've talked about, other than
25    getting a rent increase for increased operating costs?
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 1       A.   No, there's no other way.
 2       Q.   And again, asking for your opinion as an
 3    economist and expert in this field, you heard some
 4    questions by the homeowners about affordability to
 5    homeowners.  Is affordability to homeowners something
 6    that is appropriate to consider in determining whether
 7    or not a park owner is getting a fair return?
 8       A.   No.
 9       Q.   And why not?
10       A.   Well, it's simply not part of the analysis.
11    It's not part of what we're asked to do.
12       Q.   If a park owner was entitled -- it was
13    established that they were entitled to a certain rent
14    increase for a fair return and the response was that the
15    homeowners can't afford that and therefore don't pay
16    that, would ultimately, then, if the park owner didn't
17    get the rent increase, would he be deprived of fair
18    return?
19       A.   I believe they would be.
20       Q.   Does that essentially turn the park owner into
21    an affordable housing project?
22       A.   I suppose you could say that.
23              ARBITRATOR: We're going to stop this line of
24    questioning entirely.  I don't need somebody to tell me
25    what I can request and can't do.  I can figure that out.
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 1              MR. BALLANTINE: All right.
 2              ARBITRATOR: Thank you very much.  Let's go.
 3    BY MR. BALLANTINE: 
 4       Q.   Then the final thing I want to ask you about
 5    is with respect to the allocation of the expenses in
 6    your calculations -- for example, in Exhibit 45 --
 7    between capital improvement and capital expenses.
 8              Did it make any difference in the outcome of
 9    your analysis to whether or not you allocated things or
10    you characterized things, those expenses as capital
11    expenses or capital improvements?
12       A.   No.  It made no difference at all.
13              I might mention that on the break you and I
14    were discussing that the transformers could be
15    considered conceivably new expenses or even betterment
16    which would make them into a capital improvement, and I
17    simply don't know enough to say one way or another, but
18    it doesn't make the slightest bit of difference because
19    that item, the electric work would be under 5, category
20    5, or category 4, and the space rent increase
21    required -- the amortized space rent increases would be
22    basically the same.  It simply doesn't matter whether we
23    call it a capital improvement or a capital expense, so
24    it's irrelevant.
25       Q.   As part of your analysis that you did to
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 1    prepare, well, your various written analyses, did you
 2    actually undertake an exercise of parsing out the
 3    ordinance and the language and apply it to the expense
 4    items to figure out if they were in fact capital
 5    improvements or capital expenses as defined by the
 6    ordinance?
 7       A.   Well, I did.  And I said before, there's
 8    language for the expenses and language for capital
 9    improvements that is slightly different, and my
10    conclusion prior to this hearing was it was all in the
11    category of capital expense.  But if somebody wants to
12    persuade me that some part of it should be capital
13    improvement, I would say fine, call it capital
14    improvement, it doesn't make any difference.
15       Q.   On the ultimate rent number?
16       A.   The ultimate rent number would be identically
17    the same.
18       Q.   Thank you.
19              MR. BALLANTINE: Thank you.
20              Your Honor, nothing further for Dr. St. John.
21              ARBITRATOR: Cross-examination, if any, on
22    that limited redirect?
23              MS. DAVIS: I forgot the one question I had.
24    I guess not.
25              ARBITRATOR: Welcome to the club.
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 1              MS. DAVIS: It's absurd, isn't it?
 2              ARBITRATOR: Nothing further?
 3              MS. DAVIS: I thought I said no.
 4              ARBITRATOR: Thank you.
 5              Any other witnesses to be called by the
 6    defense?
 7              MR. BALLANTINE: No, your Honor.
 8              ARBITRATOR: We have all of your documentary
 9    evidence dealt with?
10              MR. BALLANTINE: I have one other thing, two
11    other exhibits that I will proffer, your Honor, and what
12    they are, they are PUC rules and regulations.  They are
13    judicial notice matters and they are official documents,
14    official rules so they don't need authentication beyond
15    that.  I know the homeowners have this.  There are two
16    of them.
17              ARBITRATOR: These have not been marked by way


18    of number as exhibits so let me get -- see what number
19    we're up to.
20              MR. BALLANTINE: I think we're at 54, your
21    Honor.
22              ARBITRATOR: Let's me just make sure that I
23    agree with your count.  Fifty-three is here, so we're up
24    to 53, so the next one would be 54 and you want 54 to be
25    March 1993?
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 1              MR. BALLANTINE: Correct, your Honor.
 2              ARBITRATOR: Exhibit 53 is so marked.
 3              (Exhibit 54 marked for identification.)
 4              Then the next one, obviously, will be
 5    Respondent's Exhibit 55.
 6              (Exhibit 55 marked for identification.)
 7              MR. BALLANTINE: Yes.
 8              ARBITRATOR: Got it, okay.
 9              Ms. Davis, have you had an opportunity to look
10    at the two PUC ordinances that he's requesting that I
11    take judicial notice of and therefore receive these
12    exhibits?
13              MS. DAVIS: I've read them both, your Honor,
14    but one of them was a couple of years ago.
15              ARBITRATOR: Well, the issue is, can I take
16    judicial notice of it, and whether it's out of date it
17    doesn't matter, it would go to the weight rather than
18    its admissibility, in my view, but if you have an
19    objection that I haven't thought of, I'd be happy to
20    hear it.
21              MS. DAVIS: No objection.
22              ARBITRATOR: Okay.  Thank you.  Exhibits 54
23    and 55 are received.
24              (Exhibits 54 - 55 received into evidence.)
25              Respondent is resting?
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 1              MR. BALLANTINE: Yes, your Honor.
 2              ARBITRATOR: Rebuttal witnesses to be called
 3    by the petitioner?
 4              MS. DAVIS: Mr. Waterhouse.
 5              ARBITRATOR: All right.  Let's discuss that.
 6    I'm going to ask you for an offer of proof.  The problem
 7    I have legally, procedurally, is that a hearing such as
 8    this is supposed to go plaintiff first and then
 9    plaintiff rests and then the defendant goes and
10    defendant rests and then the plaintiff can call rebuttal
11    witnesses, but rebuttal witnesses are not witnesses that
12    are simply things that should have been testified to or
13    people who should have been called when the petitioner
14    was putting on their case-in-chief.
15              So I'm going to ask you for an offer of proof
16    of what you're trying to go into with him.  I understand
17    that Ms. Hamrick was not here last time and Mr. Allen,
18    who frankly I thought did a very good job, was here.
19              MS. DAVIS: I'm sorry, Judge, did a good job?
20              ARBITRATOR: Yes, I thought he did a good job.
21    He was focused, he did very good cross-examination of
22    Mr. Waterhouse.  The question is, what are you going to
23    go into now?  You see, rebuttal --
24              MS. DAVIS: I'm going to go into several
25    subjects that Mr. Allen didn't cover because Mr. Allen
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 1    is our CPA and he was covering only numbers.  He made a
 2    mistake in saying that examination was complete when he
 3    should have said he would like to change to examining
 4    Dr. St. John and then I would take over.
 5              The rules for hearing say that hearings do not
 6    have to meet exactly according to the technical rules.
 7              ARBITRATOR: I'm aware of that.  What I'm
 8    weighing is it's now almost 2:30 of the second day of
 9    this hearing.  We have eight-plus hours in it already,
10    and this over what is apparently a $108 rent increase
11    that respondent is seeking.
12              If I were to permit you to reopen under the
13    liberal rules that are within my discretion in the Santa
14    Barbara ordinance, how long is it going to take you to
15    do what you need to do?
16              MS. DAVIS: I have quite a few questions, your
17    Honor, but I will be as quick as I can and just request
18    that Mr. Waterhouse be as quick as he can.  Brevity
19    would be no problem for me.
20              ARBITRATOR: Okay.
21              Counsel, given the history of the prior case,
22    as I understand it, it would seem to me that exercise of
23    my discretion should be to be as complete and thorough
24    as I can, to the extent humanly possible given the
25    history of the litigation between the parties in this
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 1    case.
 2              MR. BALLANTINE: Understood, your Honor.  I
 3    understand where you're coming from.
 4              I would make one observation.  What Ms. Davis
 5    apparently is asking for is to reopen, as the Court has
 6    indicated, reopen --
 7              ARBITRATOR: Substantively, that's correct.
 8              MR. BALLANTINE: I would point out and remind
 9    everyone here Ms. Davis was here at that time.  She was
10    sitting next to Mr. Allen.  He was conducting the
11    examination.  She was here, though.  I mean it's
12    really -- it's not like they didn't have an opportunity,
13    a full and complete opportunity to cross-examine
14    Mr. Waterhouse, and --
15              ARBITRATOR: Either that, she can reopen and
16    call him, essentially, under 776 as petitioner's witness
17    rather than a cross-examination because she wanted to
18    question him, apparently, about some things that weren't
19    covered on direct examination.
20              Is that correct?
21              MS. DAVIS: Correct.
22              MR. BALLANTINE: Well, even more so.  I
23    mean --
24              ARBITRATOR: Tell me what those areas are so I
25    can weigh the probative value, how it's going to help me
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 1    as the trier of fact.
 2              MS. DAVIS: I wanted to ask him some questions
 3    about the homeowners' assertion that it's been less than
 4    12 months since the last rent increase.
 5              ARBITRATOR: Okay.  What else?
 6              MS. DAVIS: I wanted to ask him about whether
 7    or not he's had communication with the California Public
 8    Utilities Commission about the code violation
 9    pass-through, the common area electrical work.
10              ARBITRATOR: All right.  And?
11              MS. DAVIS: I wanted to ask him a few
12    questions about street paving, nothing difficult or time
13    consuming.
14              ARBITRATOR: Okay.  And?
15              MS. DAVIS: But I do have quite a few
16    questions about attorney's fees, and that's about it.
17              Oh, I'm sorry, I have questions about the
18    applicability of the Nomad Village rental agreements.
19              ARBITRATOR: What is the relevance of the PUC
20    code violations?  How does that affect what my decision
21    is going to be, whatever it is, or turns out to be?
22              MS. DAVIS: How does it affect?  Was that your
23    question, how does it affect?
24              ARBITRATOR: Yes.  There were PUC violations,
25    apparently, that are part of some of the exhibits I've
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 1    received that are acknowledged, they were corrected, no
 2    fines or fees were imposed.
 3              MS. DAVIS: No, but there was a penalty
 4    imposed.  The penalty was abatement of the code
 5    violations, and management has completed that abatement,
 6    but the California Public Utilities Commission comes
 7    into play because they have jurisdiction over some of
 8    the utilities, including electric.  And according to
 9    State law, code violations have to be paid for by the
10    park owner without passing -- without charging
11    homeowners for abatement, including attorneys' fees.
12              It's very clear in the Health and Safety Code
13    and the Mobile Home Residency Law, and our question to
14    the California Public Utilities Commission is whether
15    their Attachment A that says common area costs are
16    allowed for pass-through preempts state law on other
17    levels.  They have opened a case which means they are
18    considering it very seriously.
19              And the first page of Exhibit G -- I believe
20    it is Exhibit G -- is confirmation that the case has
21    been opened.
22              ARBITRATOR: Let me see if I can find Exhibit
23    G.
24              MS. DAVIS: I have a copy.
25              ARBITRATOR: I have G1.  That appears to be


Page 170


 1    the settlement agreement.  I'm sorry, that's a defense
 2    exhibit.
 3              Counsel, this is noted.  I'm going to permit
 4    this and I'm going to try to run herd on it so we don't
 5    run over time.
 6              MR. BALLANTINE: I'm sorry?
 7              ARBITRATOR: I'm going to permit her to go and
 8    be concise and if necessary I'll make some of my own
 9    objections if I don't think it's going to help.
10              MR. BALLANTINE: Okay.  Let me just comment on


11    the PUC issue, your Honor.  What we learned a few days
12    ago was that last October Ms. Davis filed a complaint
13    with the state PUC raising allegations that are very
14    similar to the ones raised in this proceeding as well.
15    We only learned about it a few days ago.  Apparently it
16    may or may not be something the park has to defend
17    itself in and incur yet additional costs.
18              I do have a lot of concerns about examination
19    of Mr. Waterhouse in a lawsuit that's been filed against
20    him or a proceeding that's been filed against him by
21    Ms. Davis in another proceeding.  I don't think it's
22    relevant.  I don't think that proceeding is relevant
23    here.  It's troubling to me that they would do that when
24    we're also essentially defending this arbitration on the
25    same issues.
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 1              So in any event, I raise that as an issue of
 2    concern, your Honor.
 3              ARBITRATOR: That causes me concern, also.
 4    It's not a criminal proceeding so there's no Fifth
 5    Amendment issue.
 6              MR. BALLANTINE: That's true.  I agree with
 7    that, but there may be issues regarding defending
 8    against it and there may be issues of conversations that
 9    I have had with Mr. Waterhouse about it.  He has no
10    independent knowledge about it other than through me.
11              ARBITRATOR: She wouldn't be able to go
12    through attorney-client materials.
13              MR. BALLANTINE: Yes.
14              MS. DAVIS: I'm sorry, I didn't hear that.
15              ARBITRATOR: I said his only knowledge he has
16    about it in some of the areas that you may ask about is
17    information he got from his attorney, and you don't get
18    to get that, that's attorney-client privilege.
19              MS. DAVIS: Yes, I understand that.
20              ARBITRATOR: All right.
21              Mr. Waterhouse, do you want to find a seat
22    somewhere near your counsel and a microphone so we can
23    hear you.  You were sworn at the last hearing.  You
24    remain under oath.  Nice to have you back, good to see
25    you.
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 1              You may proceed and be very expeditious,
 2    please, because this really should have been done last
 3    time.
 4              MS. DAVIS: Yes.
 5              ARBITRATOR: And as counsel pointed out, you
 6    were here, and if Mr. Allen was acting as lead counsel
 7    and forgot something --
 8              MS. DAVIS: I did.  Didn't you notice?
 9              ARBITRATOR: No.  You should have had a
10    conversation with him and say "We've got to do this" or
11    should have said something before he said he rested.
12              MS. DAVIS: Point taken, your Honor.
13              ARBITRATOR: Anyway, let's go.
14   
15                       KENNETH WATERHOUSE,
16                having been previously sworn, was
17               examined and testified as follows:
18   
19                  CROSS EXAMINATION (Reopened)
20    BY MS. DAVIS: 
21       Q.   Mr. Waterhouse, you mentioned at one time you
22    own about 90 parks in California, is that right?
23       A.   Yes, we own and manage 90 parks in California,
24    one in Reno, Nevada.
25       Q.   I'm sorry, I should have said your limited
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 1    liability company.  Would that be more accurate?
 2       A.   Waterhouse Management is a corporation and the
 3    management company to approximately 90-plus parks.
 4       Q.   Oh, so they are not all yours?
 5       A.   No.
 6       Q.   Oh, I understand.  Thank you.
 7              How many of those that are your parks or owned
 8    by LLCs with whom you're a principal -- that wasn't very
 9    clear, was it?
10       A.   Not really.
11       Q.   How many are parks owned by your limited
12    liability companies are rent controlled?
13              MR. BALLANTINE: Objection.  Relevancy,
14    financial privacy.
15              ARBITRATOR: Sustained.
16    BY MS. DAVIS: 
17       Q.   Do you have written arbitration agreements
18    with any of your parks?
19              MR. BALLANTINE: Objection.  Your Honor.
20    Relevancy.
21              ARBITRATOR: What's the relevance of that?
22              MS. DAVIS: We are in arbitration.
23              ARBITRATOR: Okay.  If he has 60 parks that
24    have arbitration agreements and 40 that don't, or 30
25    that don't, so what?  How does that affect us here?
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 1              MR. BALLANTINE: And I think this is a
 2    different kind of arbitration.  It's an arbitration
 3    imposed by the Santa Barbara County Rent Control
 4    Ordinance.
 5              ARBITRATOR: I agree with that also, but I'm
 6    taking a broader view.
 7              MS. DAVIS: I'm trying to find out if the
 8    arbitration agreement is required between management and
 9    homeowners of rent controlled parks, if the ordinance
10    requires arbitration.
11              MR. BALLANTINE: I think it's an
12    apples-and-oranges issue, your Honor.
13              ARBITRATOR: Whether the law says they've got
14    to have an arbitration agreement, the ordinance in Santa
15    Barbara provides for it for this kind of case, that's
16    all really I care about, is what's required in this kind
17    of a case.  I don't care if there's a trespass issue or
18    some other unlawful entry into the park or into a home,
19    a homeowner, mobile home by then and it has to be
20    arbitrated or goes to a trial or whatever.  I don't see
21    that that helps me at all.
22              Next question, please.  Sustained.
23    BY MS. DAVIS: 
24       Q.   Does management have --
25              May I ask if he has one with us?
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 1              MR. BALLANTINE: Well, relevance again to the
 2    extent that we're talking about an arbitration under the
 3    ordinance that's imposed regardless of any agreement or
 4    not.  They are the ones that invoked arbitration; we're
 5    not disputing that we're participating.  Relevance.
 6              MS. DAVIS: Then do I understand that
 7    management doesn't dispute that this is compulsory
 8    arbitration.
 9              ARBITRATOR: This is compulsory arbitration
10    under the ordinance.
11              MR. BALLANTINE: Under the ordinance.  It is
12    what it is.
13              ARBITRATOR: Yes.
14              MS. DAVIS: May I ask his Honor a question?
15              ARBITRATOR: Yes.
16              MS. DAVIS: Does that mean it's also
17    statutory --
18              ARBITRATOR: No.
19              MS. DAVIS: -- the ordinance?
20              ARBITRATOR: I think you're misunderstanding
21    the term "statutory."  It's not a legal -- this
22    ordinance is for purposes of this kind of proceeding and
23    these issues, it is the law that applies to these kind
24    of proceedings, and it requires arbitration.
25              MS. DAVIS: Yes, I understand.  But what I'm
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 1    asking is, it's compulsory arbitration, but can it also
 2    be, on a different definition, be statutory?  I'm asking
 3    about the definition.
 4              ARBITRATOR: I don't know that I know the
 5    answer to that question.  I don't know if you can
 6    consider this ordinance a statute then it's statutory.
 7              I don't think it matters in terms of the
 8    outcome.  We're here because we have to be here because
 9    that's what the ordinance says.  The ordinance empowers
10    me to do certain things and prevents me from doing
11    certain other things as a trier of fact.  Whether
12    there's another agreement that the facts will be
13    different, if it wasn't a rent increase, it would have
14    to be arbitrated, but what difference does it make?
15              The relevance is sustained.
16              MR. BALLANTINE: Thank you.
17              ARBITRATOR: Next question.
18    BY MS. DAVIS: 
19       Q.   All right, then.  Were you aware of
20    homeowners' motion for summary judgment before the first
21    day of hearing in November?
22              MR. BALLANTINE: Objection.  Your Honor.
23    Relevance.  If he's aware of it, it may have been
24    through me, but it's already been ruled on, the motion
25    for summary motion.
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 1              MS. DAVIS: I can't hear you, Mr. Ballantine,
 2    I'm sorry.
 3              MR. BALLANTINE: Relevance.  The motion has
 4    already been ruled on.  Also, attorney-client privilege
 5    to the extent that I was served with the motion, not
 6    Mr. Waterhouse, so any communication would have been
 7    between me and Mr. Waterhouse.
 8              ARBITRATOR: Sustained on all grounds, but
 9    relevance, particularly, as well as attorney-client
10    privilege.
11              You were here the last time.  I ruled that the
12    summary judgment motion was not in proper form.
13              MS. DAVIS: I did hear, yes, your Honor.
14              ARBITRATOR: So it couldn't be made on that
15    ground.  Besides that, there are triable issues of fact
16    even if I considered it on its merits, and it would be
17    denied there, too, so whether he was aware of it or
18    whatever he did about it or thought about it or how he
19    learned about it doesn't change anything.  Where does
20    that help us defeat what you're trying to do with the
21    rent increase?
22              MS. DAVIS: What I'm trying to do is learn if
23    he's aware what it said so that I may ask him some
24    questions about it.  Was aware of our grounds?
25              ARBITRATOR: Well, without reference to the
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 1    summary judgment, just ask him, are you aware that one
 2    of the grounds we're defending this on is this, one of
 3    the grounds we're defending this on is this, one of the
 4    grounds we're defending this on is this, and then ask
 5    your questions that are relevant to that.  That will
 6    make it cleaner.
 7              MS. DAVIS: Thank you.
 8              ARBITRATOR: You bet.  Happy to do it.
 9    BY MS. DAVIS: 
10       Q.   Mr. Waterhouse, are you aware that we are
11    objecting to this rent increase as being within 12
12    months of the last rent increase?
13              MR. BALLANTINE: I would just interpose a
14    limited object on that.  Object to the extent that it's
15    calling for attorney-client privilege communication,
16    which really gets me to a problem.  It really doesn't
17    matter if he's aware of the basis.
18              ARBITRATOR: Well, I know where the question's
19    going to go.  I'm going to overrule it subject to a
20    motion to strike.
21              You may answer the question.  I don't think it
22    invades privilege.  Are you aware that that is one of
23    the defenses that they are raising?
24              WITNESS: Yes.
25              ARBITRATOR: Thank you.
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 1              Next question.
 2    BY MS. DAVIS: 
 3       Q.   Do you have an opinion as to that assertion?
 4       A.   No.
 5       Q.   Would you like to share it with us, please?
 6       A.   I said "no."  My answer was no, I don't have
 7    an opinion.
 8       Q.   Oh, I'm sorry.  I thought you said "yes."
 9              So you don't dispute our claim that it's been
10    less than 12 months since the rent increase beginning
11    July 1, 2016?
12              MR. BALLANTINE: Objection, your Honor.
13    Argumentative, assumes facts not in evidence.
14              ARBITRATOR: Overruled.
15              You may answer the question.
16              WITNESS: Yes, I do dispute it.
17    BY MS. DAVIS: 
18       Q.   Thank you.  I think that would be your
19    opinion, yes.  Thank you.
20              Now, did the arbitrator in 2008 -- may I use
21    his name?
22              ARBITRATOR: Whatever the arbitrator did in
23    2011 or whenever that hearing was is not binding on me.
24              MS. DAVIS: No, your Honor, but it's in the
25    exhibits and may I ask about the exhibits?
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 1              ARBITRATOR: I've had a whole lot of exhibits
 2    that have been proffered that have been received without
 3    objection from either side.  Many of them, if not most
 4    of them have little relevance to what I'm being asked to
 5    do.  Your defense is whether he's aware of them and what
 6    he thinks of them.  You're going to argue them to me
 7    ultimately as to why I should go your way, and they are
 8    going to argue to me why I should go their way, so what
 9    he thinks about your affirmative objections to the rent
10    increase, they are what they are, whether he agrees with
11    them or not.  He can believe he's a Volkswagen; it
12    doesn't mean he has to sleep in the garage.
13              MS. DAVIS: It's not his opinion I'm after,
14    your Honor.
15              ARBITRATOR: Well, it seems to be where you're
16    going.  Try again.
17              MS. DAVIS: I'll try again.  And by the way,
18    Mr. Biersmith's awarded opinion is in management's
19    exhibits, not ours.  It sounded like you thought I meant
20    our exhibits.
21              ARBITRATOR: If you asked me what is in who's
22    exhibits, I couldn't tell you without an index.
23    BY MS. DAVIS: 
24       Q.   Mr. Biersmith's August -- no, December 20,
25    2011, award, he awarded $320,000 in an escrow account
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 1    with a provision, didn't he?  The provision was that any
 2    monies not spent on capital improvements within six
 3    months of this award would be returned to homeowners.
 4    Do you remember?
 5              MR. BALLANTINE: Objection to the extent the
 6    document is not in front of the witness.
 7              MS. DAVIS: I'm sorry?
 8              MR. BALLANTINE: I said objection to the
 9    extent the document is not in front of the witness.
10              ARBITRATOR: Do you recall that, what she
11    recited in that award?
12              WITNESS: No, sir, I don't.
13              MS. DAVIS: It's management's Exhibit 19,
14    page 3.
15              ARBITRATOR: Do you have your exhibits there?
16    Exhibit 19, page 3.
17              MS. DAVIS: Oh, I'm sorry, that page is
18    missing from our copy.  It's homeowners F, page 3.
19              ARBITRATOR: Homeowners F, page 3.
20              MS. DAVIS: My apologies.  I was reading this.
21    It's exhibit -- management's Exhibit 18 --
22              ARBITRATOR: All right, hang on.
23              MS. DAVIS: -- page 15.
24              ARBITRATOR: Well, your Exhibit F doesn't have
25    a page 15.
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 1              MS. DAVIS: No, it's management Exhibit 18,
 2    page 15.
 3              CLERK: That should be Q.
 4              ARBITRATOR: Which exhibit am I supposed to be
 5    looking at and where?  You said it was Exhibit 18 of
 6    theirs.
 7              MS. DAVIS: Management's Exhibit 18, page 15.
 8              ARBITRATOR: Okay.
 9              MR. BALLANTINE: We have that, your Honor.
10    BY MS. DAVIS: 
11       Q.   So you do remember or you just read that?
12       A.   Yes, I did.
13       Q.   And it's true?
14       A.   What is true?
15       Q.   That what I quoted is on that page?
16              MR. BALLANTINE: Well, I'm not sure what that
17    means.  The document says what it says.
18              ARBITRATOR: The document says what it says.
19    I note that it says exactly what you said it said.
20              Next question.
21    BY MS. DAVIS: 
22       Q.   Were any capital improvements made within six
23    months?  I mean was any of the money, the $320,000 spent
24    on capital improvements?
25       A.   The money was ready to be spent, we were
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 1    prepared to spend it until the homeowners appealed the
 2    decision and held us up from spending the money.  The
 3    money was in a reserve account held by the bank.  And we
 4    were paying interest on that money, also.  It was only
 5    through your appeal, the appeal of the homeowners
 6    association that stopped us from doing the work.  My
 7    understanding is that the arbitrator was trying to hold
 8    jurisdiction within this case for six months, but then
 9    the appeal came from the HOA which then held up quite a
10    few months before we could do anything.
11       Q.   That wasn't my question.  May I repeat it?
12              ARBITRATOR: I thought you got an answer.
13              MS. DAVIS: No.  I got a reason for the answer
14    that I didn't hear the answer.
15              ARBITRATOR: The answer was that none of the
16    money, there's money that was not spent because of the
17    appeal.  The appeal essentially throws any obligation or
18    any opportunity to or any right they had to do it until
19    the appeal was over.
20              WITNESS: Yes, sir.
21              MS. DAVIS: Yes, your Honor.  But the first
22    six words would have been enough.
23              ARBITRATOR: Next question.
24    BY MS. DAVIS: 
25       Q.   And after the Board of Supervisors vacated
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 1    almost every award that the arbitrator made, the
 2    arbitrator's second award, or revised -- I'm sorry,
 3    revised award and opinion on remand of August 2012,
 4    that's page 3 of our Exhibit F.  He said -- can you read
 5    item No. 1, please?
 6              MR. BALLANTINE: You mean the award on page 3?


 7    It says what it says.
 8              WITNESS: The amount of the temporary increase
 9    is, money sign, dash zero dash per month, period.
10    BY MS. DAVIS: 
11       Q.   So the arbitrator confirmed the awards vacated
12    in that award?
13              MR. BALLANTINE: Well, objection.
14    Argumentative.
15              ARBITRATOR: It is.  The document says what it
16    says.  Let's move on.
17    BY MS. DAVIS: 
18       Q.   And then during the court proceedings with
19    Judge Anderle, did he also say that the $320,000 could
20    be charged to the homeowners?
21       A.   My understanding, it was remanded back to the
22    arbitrator for that decision.
23       Q.   For the $320,000?
24       A.   That's my understanding.
25       Q.   Or a different amount?
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 1       A.   I don't have the exact amount, but it was what
 2    we had in the reserve amount, which I think was a little
 3    over $320,000.
 4       Q.   Would you look at your Exhibit 36, page 26,
 5    paragraph 4.
 6              MR. BALLANTINE: Page what?
 7              MS. DAVIS: Page 26, paragraph 4.
 8              MR. BALLANTINE: There's a lot of stuff on
 9    that page.  Is there something we should look at?
10              ARBITRATOR: Paragraph 4, "The finding of the
11    arbitrator will include."
12              And the question is?
13    BY MS. DAVIS: 
14       Q.   And the question is:  Does that paragraph
15    indicate the judge ruled that $320,000 was not an
16    appropriate rent increase and that it should be vacated
17    per the Board of Supervisors.
18              MR. BALLANTINE: Objection to the extent it's
19    calling for a legal conclusion.  The document says --
20              ARBITRATOR: Sustained.  It says what it says.
21              MS. DAVIS: Oh, I finally get it.  It says
22    what it says.
23              ARBITRATOR: Yes.  It's in evidence.  It's
24    been received.
25              MS. DAVIS: You forget we're not attorneys.
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 1              ARBITRATOR: I understand.  Any document
 2    that's been received in evidence, when it's time for you
 3    to argue it, you can argue it and put whatever spin you
 4    think is appropriate under the circumstances and I will
 5    certainly consider that.
 6    BY MS. DAVIS: 
 7       Q.   Did you discontinue that award as soon as the
 8    judge's ruling was final?
 9       A.   I'm sorry, I couldn't hear you.  I'm sorry.
10       Q.   Did you discontinue the $320,000 award that
11    was vacated by the judge?
12              ARBITRATOR: What do you mean "discontinue"?
13    I don't understand the question.
14    BY MS. DAVIS: 
15       Q.   Discontinue charging the homeowners for that
16    award?
17              MR. BALLANTINE: Objection.  Vague and
18    ambiguous.
19              ARBITRATOR: Do you understand the question?
20              WITNESS: As it wasn't final at the time, so
21    we continued.
22              ARBITRATOR: Okay.  It wasn't final at the
23    time so they continued.
24              Next question.
25    BY MS. DAVIS: 
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 1       Q.   That award was final.
 2              ARBITRATOR: That's argumentative.  Next
 3    question.
 4    BY MS. DAVIS: 
 5       Q.   In the next paragraph, a separate amount was
 6    remanded back to the arbitrator, but the $320,000 was
 7    not.
 8              MR. BALLANTINE: Objection.
 9              ARBITRATOR: Okay.  It says what it says.  I'm
10    not sure how that has anything to do with what we're
11    doing here or what they're seeking here and what you're
12    objecting to here.
13              MS. DAVIS: What we're objecting to is five
14    more years of charging for a $320,000 escrow account
15    that was vacated by the Board of Supervisors and the
16    arbitrator and Judge Anderle, and he hasn't started
17    refunds and that constitutes a rent increase that's less
18    than 12 months, according to the ordinance.
19              ARBITRATOR: Okay.  That's argument.  If
20    there's evidence of that, I will consider that argument.
21    Whether he knows about it or not, the documents are in
22    evidence.
23              MS. DAVIS: The documents are in evidence,
24    yes.  He's the manager, the management company of the
25    park.  Shouldn't he know whether or not he discontinued
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 1    that increase?
 2              ARBITRATOR: Whether he knows about what the
 3    contents of the documents are doesn't change the content
 4    of the document or their import.
 5              MS. DAVIS: All right.  The question I asked
 6    is not in any of -- it doesn't come from the documents.
 7              ARBITRATOR: Ask your question again.  You're
 8    confusing me.
 9    BY MS. DAVIS: 
10       Q.   Why didn't you stop charging the homeowners
11    for a vacated increase as soon as it was vacated, or I
12    should say in 2014, when it was vacated?
13       A.   We felt --
14              MR. BALLANTINE: Objection.  Asked and
15    answered.  But you can answer again.
16              ARBITRATOR: Answer it again.
17              WITNESS: We felt it was not final at that
18    time.  We were still under appeals and more appeals and
19    continued this thing beyond appeal.
20              They just appealed again last week, the last
21    arbitrator, again, decision.
22    BY MS. DAVIS: 
23       Q.   Mr. Waterhouse, could you speak a little
24    louder?
25       A.   Yes.  I'm saying we've been under petition
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 1    quite a few times with you, and we still don't have a
 2    final notice of anything because this Tuesday you went
 3    to the Board, back to the Board and asked them to appeal
 4    on your behalf again and remand it back to the
 5    arbitrator after you -- they did it again for you so
 6    there is no conclusion because you continue and the
 7    County continues to remand it back.
 8              It's been remanded back to a judge, remanded
 9    back to the same arbitrator.  So the arbitrator in one
10    decision, that was remanded back, he made a second
11    decision, you didn't like that so it was remanded back,
12    and now we're in another new one, and it's just
13    continuing.
14              You keep remanding things back and we can't
15    get any final conclusion, and all we want to do is have
16    conclusion.  We want to take care of this case and end
17    it and go on and take care of our own business.  That's
18    all we're asking.
19       Q.   Is the $320,000 escrow account still up for
20    remand?
21              ARBITRATOR: I don't know what you mean by "up
22    for remand."
23              Is the $320,000, whatever the amount is, still
24    in that account and that account exists?
25              WITNESS: No, your Honor.  That money has been
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 1    spent on the roads and electrical already, and that's
 2    the reason we're here, is getting a second fair rate of
 3    return.  Because it was remanded from the first
 4    arbitrator.  The County ordinance specifically states
 5    that, in my opinion, that we can collect -- we're under
 6    the impression that we can collect the funds before we
 7    spend them, and we can have them in there, start
 8    charging before we spend them.
 9              And the arbitrator gave us that latitude.  And
10    then it was remanded back to the judge.  The judge sent
11    it back to the -- remanded it to the arbitrator and he
12    would not rule, then, on that $327,000, I think it was,
13    in there, and now we're in front of you because that was
14    remanded back to him several times and now we're
15    remanded back to him, the whole thing.
16              So it's a quagmire, unfortunately, for
17    everybody because now we're before you as an arbitrator
18    and it's just a constant battle.  Every time we think we
19    have closure from an arbitrator, they appeal it to the
20    County and the County says remand it back.
21              ARBITRATOR: So the $320,000 has been -- or
22    $327,000 has been spent on improvements now?
23              WITNESS: Yes, sir.
24              ARBITRATOR: Okay.
25              Next question.
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 1    BY MS. DAVIS: 
 2       Q.   And that is included in this rent increase?
 3       A.   Yes, it is.
 4       Q.   So you really have no reason not to refund
 5    homeowners the $320,000 from 2011 increase?
 6       A.   This is still being disputed.  That's what I
 7    was saying, it's still being disputed.
 8       Q.   My understanding is the amount that was in
 9    question and remanded back to the arbitrator is separate
10    from the $320,000.
11              Since Mr. Ballantine himself testified on
12    September 19 that none of the money had been spent --
13    it's in the transcript, your Honor.
14              MR. BALLANTINE: Well, argumentative, lacks
15    foundation.  The question was her understanding of such
16    and such, and that's not a question.
17              MS. DAVIS: All right, here's my question.
18       Q.   Doesn't your attorney, Mr. Ballantine, say on
19    page 13 of his September 19, 2011, transcript in his
20    opening statement that none of the money had been spent?
21       A.   I don't have that document in front of me.
22       Q.   It's in the binder.  It's your Exhibit 16.
23    It's your Exhibit 16, page 13, lines 18 through 24.
24              MR. BALLANTINE: I'm sorry, what is the
25    reference?
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 1              ARBITRATOR: She's on Exhibit 16, page 13,
 2    lines 18 through 24.
 3              MS. DAVIS: Yes, your Honor.
 4              MR. BALLANTINE: Page?  I'm sorry.
 5              MS. DAVIS: The page numbers of the transcript
 6    itself are at the bottom or your page.
 7              MR. BALLANTINE: That's what is confusing, one
 8    of the things that's confusing me.  I can go off either
 9    page, I just need to know which one.
10              ARBITRATOR: Page 16, she said, lines 18
11    through 24.  And I'm on page 16 --
12              MS. DAVIS: 13.
13              ARBITRATOR: Page 13, thank you.
14              This statement was made on September 19, 2011.
15    That's five and a half -- almost five and a half years
16    ago.  And he says "The third area is the infrastructure,
17    and it's $320,000.  None of the money has been spent
18    yet, although it's been paid in."
19              Okay.  I assume that was the status of things
20    in 2011.
21              MR. BALLANTINE: Correct.  I'll acknowledge
22    that's what the transcript says that I said.  It wasn't
23    testimony but it was opening statement.  That's what was
24    said.  Mr. Waterhouse just basically testified to the
25    same effect just now.  That was the status at the time.
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 1    Whatever the relevance is here today, and I can't fathom
 2    it, that is what he said.
 3              ARBITRATOR: My understanding is that it's the
 4    petitioner's belief that money that was put into that
 5    account was to be spent for improvements, and that was
 6    for part of the other award, and even though it hadn't
 7    been spent they were being charged for it and therefore
 8    that constituted a rent increase, and therefore your
 9    notice of rent increase that's at issue here is invalid
10    because rent has been charged for the same thing,
11    essentially a double charge.  Is my understanding
12    correct?  That's the allegation?
13              MS. DAVIS: That's close enough.
14              ARBITRATOR: So next question?  That's what I
15    understand.  I'm not sure how probative or helpful
16    that's going to be, but it may in some way affect
17    Dr. St. John's testimony and the numbers he used to do
18    his calculations, I suppose.  I don't know where yet.
19              MR. BALLANTINE: Well, there may have been a
20    charge, but how that's a notice of rent increase --
21    they're talking about a 2011 increase, but understood.
22    I just want to get through the facts and we can do
23    argument later.
24              ARBITRATOR: Yes.
25              Okay, next question.
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 1    BY MS. DAVIS: 
 2       Q.   As of the date that Mr. Ballantine made that
 3    statement in his opening remarks, none of the $320,000
 4    had been spent, yet you're saying that that award is not
 5    final because there's $62,000-plus that's been spent
 6    from that, is that what you're saying?
 7              ARBITRATOR: I didn't understand that
 8    question.
 9              MS. DAVIS: That was a little convoluted,
10    wasn't it?
11              ARBITRATOR: It was.  The fact that there was
12    $320,000 in the account in September 2011, six years
13    ago --
14              MS. DAVIS: That's what I'm trying to get to.
15       Q.   But on the next day of the hearing, Mr. Garcia
16    said that $62,145.55 of capital improvements had been
17    spent.  He didn't specify it was from the $320,000
18    escrow account, but do you know if it was?
19              MR. BALLANTINE: Well, I'm going to object on
20    that, your Honor.  Now what she's doing is trying to
21    reargue a 2011 arbitration proceeding, I think, which is
22    unfortunately repeatedly under appeal by the homeowners
23    because they don't like the result.
24              MS. DAVIS: That's your interpretation.
25    Mr. Ballantine, please.
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 1              ARBITRATOR: Let him make his objection.
 2              MS. DAVIS: All right.
 3              MR. BALLANTINE: It seems to me that this is
 4    all very collateral, but I do object to this ongoing
 5    questioning.  The question itself was argumentative.  I
 6    object on the grounds of relevancy.  I object on the
 7    grounds of, potentially, attorney-client privilege
 8    communication to the degree she's asking the witness
 9    procedural things that happened in another arbitration
10    proceeding.  That may potentially still be subject to a
11    pending proceeding because of the homeowners' appeal.
12    But really, the fundamental objection is relevancy to
13    this preceding.
14              ARBITRATOR: Whether the $62,000 came out of
15    there or not, I can't see the relevancy.  Sustained.
16              Next question.
17    BY MS. DAVIS: 
18       Q.   Then I'll back up.  You said that the award of
19    $320,000 -- actually, you said the arbitration isn't
20    final.  That is true, but did you also mean that the
21    vacation of the $320,000 award was not final as well?
22              ARBITRATOR: Well, that calls for a legal
23    conclusion on his part, and whatever his opinion is is
24    not a matter of law so I'm going to sustain my own
25    objection to that.
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 1              Let's move on.  He can't give you legal
 2    opinions.  Whether something is or is not final is a
 3    legal question.
 4    BY MS. DAVIS: 
 5       Q.   Even though the 2011 arbitration isn't final,
 6    do you intend to refund homeowners overpayments of the
 7    $320,000 escrow account?
 8              MR. BALLANTINE: Vague and ambiguous as to
 9    time.
10              WITNESS: (No audible response.)
11    BY MS. DAVIS: 
12       Q.   When?
13              ARBITRATOR: Well, the questions make it very
14    tough to rule intelligently on objections.
15              MR. BALLANTINE: I mean I guess the problem
16    is, your Honor, I mean I spoke of this.  It's been a
17    long time now.  I did speak of that issue, and I think
18    Mr. Waterhouse did, too, at the first arbitration
19    hearing, and we acknowledged that there is potentially a
20    rent credit due to the homeowners for some of that
21    money, and the problem is that the argument is we don't
22    know what that number is until it's final, and we've
23    been hoping for a long time for finality and yet due to
24    the extraordinary time the County has taken to resolve
25    this, and the multiple, really, unsuccessful appeals by
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 1    the homeowners have simply protracted it.
 2              So it's acknowledged that there may be
 3    something owing, but the park is in a box because they
 4    don't have finality on the one proceeding and yet the
 5    homeowners have resisted the rent increase on the basis
 6    of any capital expense items in this proceeding as well,
 7    and so now the park owner has objected to two
 8    arbitration proceedings initiated by the homeowner.
 9              But my comment and I did address that general
10    issue in the opening statements, we're aware of that.
11    Mr. Waterhouse has testified that he wants finality so
12    he can work out some rent credits.  I don't see that
13    this line of examination is particularly productive,
14    however, to any resolution of an issue in this
15    proceeding, at least the way that they're being asked.
16              ARBITRATOR: I'm not sure that any rent
17    increase that I do or don't approve is going to have any
18    effect on whatever credits may be due to the homeowners
19    under the other case when that case ultimately becomes
20    final.
21              MR. BALLANTINE: Yeah, right, exactly.  I
22    think they are independent, and if we wind up having
23    finality here and finality there, great, then we'll know
24    where we're at and there will be some determination that
25    can be made.
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 1              The park owner's problem, of course, is that
 2    it's still a live case and the park owner could do
 3    certain things in the other case, we're not amending the
 4    prior case, and then this case is resolved and the park
 5    owner doesn't get the rent pass-through in this case
 6    when the park owner has waived all right is,
 7    potentially, in a situation of waiving things.  So the
 8    way we see that is ultimately they have to be determined
 9    on the merits and if there's a final ruling that
10    ultimately means that the park owner owes something, the
11    park owner --
12              ARBITRATOR: The park owner obviously will pay
13    it.
14              MR. BALLANTINE: The park owner will pay it.
15    They'll have to pay it.
16              But the flip side is the park owner -- the
17    park owner is entitled to get -- we think the park owner
18    is entitled to collect that one place or the other, and
19    the homeowners are saying no in both places, and that's
20    the problem.
21              So we're just following the ordinance, trying
22    to resolve this.  I understand to some degree the
23    concern and the frustration by the homeowners about that
24    issue.  We share the same frustration.  We'd love to
25    have finality, but I think at the end of the day
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 1    procedurally we have to follow the procedures that the
 2    ordinance forces us to follow and so they are
 3    independent proceedings.  And that goes back to my
 4    ongoing objections of relevancy of questions about this
 5    old -- this 2011 arbitration proceeding.  They're simply
 6    not relevant to anything determined here.
 7              And as your Honor indicated, if the park owner
 8    winds up owing something on the 2011 proceeding, which
 9    they may, then they'll have to pay it one way or the
10    other.  That's independent of this proceeding.  We'd
11    love to have some proceeding final so we know where
12    we're at.
13              ARBITRATOR: Okay.
14              MR. BALLANTINE: Thank you for listening to
15    that, your Honor.
16              ARBITRATOR: That was longer than it needed to
17    be.
18              MR. BALLANTINE: It was, I agree.
19              MS. DAVIS: What was the objection?
20              MR. BALLANTINE: Relevance.
21              ARBITRATOR: What we have is this.
22              MS. DAVIS: I'm sorry?
23              ARBITRATOR: What we have is.  We have,
24    apparently, a $320,000 order for an impound account in
25    the earlier arbitration.  That money was apparently
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 1    deposited into the impound account.  Some of it has been
 2    spent, not in 2011 but sometime subsequently for
 3    improvements in the park.
 4              If there was more money in the account than
 5    was spent for those improvements, it would seem
 6    reasonable to believe that sometime in the other case
 7    there will be an order refunding the balance, whatever
 8    it is -- $100,000, $20,000, whatever it might be -- to
 9    the homeowners.
10              MS. DAVIS: That's not true, your Honor.
11              ARBITRATOR: Really?  Why wouldn't it be?
12              MS. DAVIS: For the 2011 case, none of the
13    $320,000 was spent within a time period required and
14    before this rent increase.
15              ARBITRATOR: Well, that's argument.
16              MS. DAVIS: May I continue?
17              That account has now been spent on this rent
18    increase.  So we're paying twice, essentially, for the
19    same rent increase of an escrow account of $320,000, and
20    what was in the escrow account that management paid
21    towards 333-plus K in this rent increase.
22              If any of the money was spent before this rent
23    increase that had anything to do with 2011, he would not
24    have had $333,000 in the account to spend.
25              ARBITRATOR: That depends on when it was
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 1    spent.  I'm not going to get into an argument with you
 2    ma'am.  I'm going to direct you to get another subject
 3    matter.  I think the $320,000 that was in the account,
 4    if money is owed to you in that context, that is for the
 5    judge or the arbitrator in that case to determine, not
 6    for me to determine.
 7              Right now I'm dealing with a $105 and change
 8    increase in rent based on the testimony of Dr. St. John
 9    as to how he calculated what the amortized improvements
10    would have cost, and therefore they say they are
11    entitled to it.  I don't know what I'm going to decide
12    on it.  I understand your position, but what you're
13    doing now is essentially trying to argue your case in a
14    context -- or I understand that you're doing that,
15    you're doing that in the context of trying to
16    cross-examine somebody, and that's not proper.
17              So let's get on to one of the other subject
18    matters that you say you want to do, because we are
19    quickly running out of time here.
20    BY MS. DAVIS: 
21       Q.   Mr. Waterhouse, when did you obey the code
22    violations?
23              MR. BALLANTINE: Objection.  Lacks foundation,
24    argumentative, lacks foundation.
25              ARBITRATOR: It's late.
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 1              MR. BALLANTINE: I'm sorry, your Honor, but
 2    that is a significant issue.  It's argumentative and in
 3    that it assumes there are code violations that
 4    require -- to ask "When did you obey the code
 5    violations" --
 6              ARBITRATOR: I assume she means whatever the
 7    PUC was complaining about.
 8              MR. BALLANTINE: I think it's actually
 9    Planning & Development, but I think the problem is if he
10    answers the question as framed, then he has to say that
11    there were code violations.
12              ARBITRATOR: Clarify your question.
13              MS. DAVIS: Yes, your Honor.
14       Q.   Mr. Waterhouse, when you acquired Nomad
15    Village, did you become aware that the County had cited
16    the prior owner for code violations for the electrical
17    infrastructure?
18       A.   Yes, we did.
19       Q.   And how did you learn of that?
20       A.   Through the previous owner.
21       Q.   Through Mr. Bremmer (phonetic)?
22       A.   Yes, ma'am.
23       Q.   And you had an ongoing dialogue -- after you
24    acquired the park, you had an ongoing dialogue with the
25    County about their perception of code violations and
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 1    your perception of not code violations, is that true?
 2       A.   Yes.
 3       Q.   You didn't agree on whether or not they were
 4    code violations, but the County did send you more
 5    notices of violations and notices of determinations of
 6    fines?
 7       A.   We did not agree with the County that there
 8    were code violations.
 9       Q.   I'm sorry, I didn't hear that.
10       A.   We did not agree with the County that there
11    were code violations.
12       Q.   Yes, I understand.  You disputed, in fact, but
13    you still received another one or two letters of code
14    violation?
15              MR. BALLANTINE: Objection.  Vague and
16    ambiguous as to "you."
17              ARBITRATOR: Sustained.
18              WITNESS: Like if I receive a driving ticket?
19              ARBITRATOR: Sustained.
20              Next question or clarify it.  The question as
21    posed is vague.
22    BY MS. DAVIS: 
23       Q.   Did you receive any code violation letters
24    from the County?
25              MR. BALLANTINE: Vague and ambiguous as to,
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 1    "you."  Do you mean the entity or him personally?
 2              ARBITRATOR: Are you aware of any code
 3    violations received by you or your company from the
 4    County about code violations?
 5              WITNESS: Yes.
 6              ARBITRATOR: Thank you.
 7              Next question.
 8              MS. DAVIS: Thank you.
 9       Q.   Eventually you communicated to the County that
10    you would like to settle the code violation issue once
11    and for all, didn't you, by outlining an agreement on
12    how it would be handled?
13       A.   We disagree with the violations, and we went
14    to them, Mr. Ballantine went to them and explained to
15    them that they were not -- that we didn't feel there
16    were any violations in the sense of health and safety,
17    life or limb, as they say, and through negotiations of
18    the common area, two transformers and Space 92, they
19    then agreed with us that their previous violations were
20    not correct and that we were right.  They made no
21    charges against us, no fines, no penalties, and
22    everything was wiped clean.
23       Q.   I'm sorry, your exhibits today of the
24    agreement and the amended agreement?
25              ARBITRATOR: Those exhibits are in evidence
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 1    and have been received.  I don't need to hear the dates
 2    and so forth.  You can put them in your closing
 3    argument.
 4    BY MS. DAVIS: 
 5       Q.   I just wanted to ask.  Mr. Ballantine
 6    mentioned $2,000.  What was that?
 7       A.   That was a charge.  The County charged us for
 8    their labor cost to complete that transaction.  And it
 9    was never passed through to the residents in any of the
10    increases.
11    BY MS. DAVIS: 
12       Q.   Nevertheless, between Mr. Bremmer's ownership
13    of the park and your ownership of the park, how long do
14    you estimate the disagreements lasted about the code
15    violations?
16       A.   I don't recall the exact dates.  I know it
17    lasted quite a while because we had to show information
18    to them that they did not understand how Housing and
19    Community Development State rules or the County rules,
20    and that was one of the issues so it was an educational
21    experience for them, which took them quite a while to
22    understand and grasp.  Once they did, they agreed with
23    us and we settled with them with no violations, no
24    fines, no penalties.  And $2,000 again was paid to them
25    for their services, and it was not charged to the
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 1    residents.
 2       Q.   And that was a private agreement between you
 3    and the County of Santa Barbara?
 4              MR. BALLANTINE: Objection.  Vague and
 5    ambiguous.  I don't know what the term "private
 6    agreement" means.  The agreement is in evidence.
 7              ARBITRATOR: The settlement agreement has been
 8    received.  I don't remember the exhibit number, but it's
 9    in evidence.
10              MS. DAVIS: All right.  What I mean is, were
11    the homeowners part of that agreement?
12              MR. BALLANTINE: Vague and ambiguous.
13              ARBITRATOR: Were the homeowners signatories
14    to the agreement?  I don't think it matters.  Were they?
15              MR. BALLANTINE: No.
16              WITNESS: No.
17              ARBITRATOR: Okay.  The homeowners were not
18    involved in the dispute.  The County was not making any
19    claims against them, were they?
20              WITNESS: No, there's no claim against the
21    residents themselves.  We were basically dealing with
22    the County separately.
23              ARBITRATOR: Okay.
24    BY MS. DAVIS: 
25       Q.   Did you say the homeowners weren't involved in
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 1    this dispute?
 2              ARBITRATOR: Ma'am, move on.  The County did
 3    not charge the homeowners with any violations.  The
 4    settlement between the park and the County was between
 5    the park and the County and no, the homeowners were not
 6    signatories to the agreement.  Where else do we need to
 7    go with it?  I'm not sure how probative it is to
 8    anything that's here anyway.  You have established what
 9    I think you've wanted to establish.  The homeowners
10    weren't part of the agreement.  They didn't have any say
11    in the outcome.
12              MS. DAVIS: Yes, your Honor.
13       Q.   One of your letters on October 21st, 2008, you
14    mentioned that you were planning an upgrade to 100 amps
15    for the entire park.  Did you cancel that project in
16    favor of something else?
17              MR. BALLANTINE: Objection.  She's asking
18    about a letter from 10 years ago, nearly 10 years.
19              ARBITRATOR: Sustained.
20              Move on, please.
21    BY MS. DAVIS: 
22       Q.   Wasn't the arbitration final, how do you
23    intend to refund homeowners' overpayment?
24              MR. BALLANTINE: Objection.  Argumentative,
25    assumes facts not in evidence.
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 1              ARBITRATOR: Sustained.
 2    BY MS. DAVIS: 
 3       Q.   When?
 4              ARBITRATOR: Sustained.  It's speculative.
 5              MS. DAVIS: Your Honor, could you explain
 6    something to me, please?
 7              ARBITRATOR: I'll try.
 8              MS. DAVIS: If I'm not arguing with
 9    Mr. Waterhouse, how is the question argumentative?
10              ARBITRATOR: It is argumentative in terms of
11    what you're trying to get the court to do.  It is
12    argumentative in form.  It's not that you are arguing
13    with him, it is argumentative in legal form.  It's
14    something that should be in argument, not a question to
15    a witness.  That's what argumentative means.
16              MS. DAVIS: Oh, so it implies that I'm trying
17    to get you to do something with my question?
18              ARBITRATOR: Well, you're always trying to get
19    me to do something through your question, just as they
20    are, but the form of the question, if it's something
21    that belongs in argument, and is not an evidentiary-type
22    of issue that is relevant, if it's argument on how to
23    interpret the evidence, then it's argumentative.
24              MS. DAVIS: Is the rent control ordinance
25    evidence?
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 1              ARBITRATOR: The rent control ordinance has
 2    been received in evidence, yes.
 3              MS. DAVIS: May I refer to the rent control
 4    ordinance to ask a similar question?
 5              ARBITRATOR: Sure wish you guys had lawyers.
 6              What is the exhibit?  Let me find it in the
 7    index.  Exhibit 12.  Direct me to what you're looking
 8    for.
 9              MS. DAVIS: The ordinance allows park owners
10    to collect and retain rent increases in an escrow
11    account until arbitration is final, but it also requires
12    management to refund any rent credit toward future
13    rents.  That's what I would like to ask about.
14              ARBITRATOR: Well, if it has to do with the
15    2011 case, it's not something that I'm going to be
16    ruling on.
17              MS. DAVIS: No, your Honor.
18              ARBITRATOR: I'm ruling on this rent increase.
19    I'm not going to order any refunds from any escrow
20    account from any prior case.
21              MS. DAVIS: Your Honor, that wasn't my point.
22              ARBITRATOR: Then you're going to have to be
23    more clear because I'm not understanding you.
24              MS. DAVIS: I'd just like to know how and when
25    he thinks he will refund.


Page 210


 1              ARBITRATOR: I don't see how that's probative
 2    of anything.
 3              MS. DAVIS: It's not appropriate?
 4              ARBITRATOR: No, I say it's not probative of
 5    anything here in dispute.
 6              I'm either going to award or not award the
 7    rent increase, I'm going to modify an award, less than
 8    they want, I'm going to do something.  I don't know
 9    what, but when or how they are going to pay anything is
10    not something I'm going to make an order on in this
11    case.
12              Whatever is owed in the 2011 case is going to
13    be adjudicated in the 2011 case.  If there's money left
14    over in that 2011 case, the judge or the arbitrator will
15    order it refunded.  I don't have jurisdiction to do
16    that.  I wasn't the arbitrator in that other case when
17    that $320,000 was sequestered, so you can't get there
18    from here with me.
19              MS. DAVIS: Yes, your Honor.
20              ARBITRATOR: Because it's not relevant to this
21    case, as I see it.
22              MS. DAVIS: Oh, then we were not on the record
23    when Mr. Ballantine told Mr. Waterhouse how the refund
24    would be handled before we got on the record on November
25    18?
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 1              ARBITRATOR: I don't have a verbatim memory of
 2    all of the testimony in six-plus, seven-plus years of
 3    hearing we had on the 18th of November.  I'm sorry, I
 4    don't.
 5              MS. DAVIS: Well, I remember the comment.  I
 6    can't remember if it was on the record or not.
 7              But you say that my questions are
 8    argumentative.
 9              ARBITRATOR: No, I sustained argumentative
10    objections to some of your questions, relevance
11    objections to some of your questions, overruled
12    objections to some of your questions.  Let's proceed.
13    BY MS. DAVIS: 
14       Q.   I have one question about the meet and confer
15    issue, Mr. Waterhouse.
16              MR. BALLANTINE: Your Honor, it would save
17    some time.  Your Honor may recall you specifically ruled
18    on the meet-and-confer issue after we had some argument
19    at the last hearing.  You found it was sufficient.  I
20    don't think we should revisit that.
21              ARBITRATOR: There was meet-and-confer
22    testimony before.  I thought it was pretty thoroughly
23    done.  I'm going to let her ask a few questions and see
24    where it goes.
25              Ask your questions.
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 1              MR. BALLANTINE: Thank you.
 2    BY MS. DAVIS: 
 3       Q.   Why, out of common courtesy, didn't you give
 4    homeowners reps one copy of your rent increase
 5    documentation before the scheduled meet and confer?
 6       A.   We made them available at the clubhouse, the
 7    manager's office, for you to review.
 8       Q.   I'm sorry, Mr. Waterhouse, that wasn't my
 9    question.
10              You did what you were required to do only.
11    I'm asking you, out of common courtesy, why didn't you
12    allow the homeowners to have in their hands one copy of
13    the documentation?
14       A.   You're correct, I did what I was required to
15    do by the ordinance.  I did that.  And if you recall,
16    after the meet and confer, we gave everyone a copy in
17    the HOA.
18       Q.   After.
19       A.   We regrouped, but we did what we were told to
20    do and followed the ordinance and made it available to
21    the HOA.  Then after regrouping, we decided to go ahead
22    and give a full copy to each HOA member, which we did
23    after the meet-and-confer meeting.
24       Q.   Yes, that is true.
25       A.   Thank you.
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 1       Q.   So you did what was required.
 2       A.   Absolutely.
 3       Q.   I'm sorry, you did what was required, right?
 4       A.   Yes.
 5       Q.   Does that mean it was right?
 6              MR. BALLANTINE: Objection, your Honor.
 7              ARBITRATOR: From my perspective, that doesn't
 8    matter.  The issue is whether or not the meet-and-confer
 9    requirements were complied with.  If doing more than
10    that needed to be done when it was right, then the
11    ordinance should have been changed.  All anybody has to
12    do is conform to the ordinance.
13              MS. DAVIS: Well, actually in the rules for
14    hearing, your Honor.
15              WITNESS: Your Honor, may I just say
16    something?
17              For the record, in the beginning we did not
18    know, they refused to give us who the HOA members were,
19    so it was impossible for us to give them a copy.  When
20    we asked who the HOA members were, they refused to give
21    us names and addresses so we couldn't even give them a
22    copy at that time, even if we cared to do so.  So she's
23    correct, it was available to them at working hours and
24    they could go and look at it, and then after the meet
25    and confer once again we did give them a full, complete


Page 214


 1    copy of everything.
 2              ARBITRATOR: Okay.  Let's move on to another
 3    subject, please.
 4              MS. DAVIS: Your Honor, we will provide
 5    evidence in our post-hearing brief that contradicts what
 6    he just said.
 7              MR. BALLANTINE: I thought it was already
 8    ruled on.  It would be nice, your Honor, if we could
 9    narrow the issues.
10              ARBITRATOR: Next subject matter.
11              MS. DAVIS: No more questions, your Honor.
12              ARBITRATOR: Thank you.
13              Any redirect?
14              MR. BALLANTINE: Just a moment with
15    Mr. Waterhouse.  I don't think so.
16              Thank you for the moment, your Honor.  No,
17    nothing further.
18              ARBITRATOR: Thank you very much.
19              Any other witnesses to be called by the
20    petitioner?
21              MS. DAVIS: Our only expert witness couldn't
22    make it today.  He was hoping to be here this afternoon,
23    but he has not arrived so no, your Honor.
24              ARBITRATOR: Okay.  The only thing we haven't
25    dealt with, according to my notes, are the original


Page 215


 1    exhibits offered by the petitioner, A, B, C, and D.
 2    They were marked for evidence.
 3              MS. DAVIS: That was our expert witness who
 4    couldn't be here.
 5              ARBITRATOR: They are simply -- with one
 6    exception, there's only one document, I think, which is
 7    Exhibit C, that I haven't seen before.  Otherwise, I
 8    think all of the other documents are duplicates so maybe
 9    they are all duplicates of some things that are already
10    in from the respondent.
11              Is there any reason they can't be received for
12    whatever value or probative value they may or may not
13    have?
14              MR. BALLANTINE: I don't know what they are,
15    your Honor.
16              ARBITRATOR: A is Nomad Village MNOI analysis


17    2007-2010, Table 3A.
18              Nomad Village fair return analysis 1994 to
19    2009, Exhibit B.
20              MR. BALLANTINE: No objection to those.
21              ARBITRATOR: "A Comparison of Return on
22    Investment" listing the mobile home parks in California,
23    Exhibit C.
24              And D is "Nomad Village Return on Capital Net
25    Operating Income."  It's beginning August 2008 and going
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 1    through February 2016.  Exhibit D.
 2              Any reason why those cannot be received?
 3              MR. BALLANTINE: Your Honor, A and B no
 4    objection.
 5              C and D, yes.  I think that the last hearing
 6    when they were proffered we objected because we said
 7    there was no foundation.  Mr. Allen indicated that he
 8    had prepared those and he was going to testify about
 9    them and he has not come today to testify.  I'm not
10    unsympathetic, but we at great expense have traveled and
11    we're here today ready to go.
12              ARBITRATOR: Take a close look at Exhibit C.
13    It doesn't have a foundation, that's true, but is the
14    objection lack of foundation for Exhibit C?
15              MR. BALLANTINE: That's my objection.
16              You know what, if your Honor would prefer that
17    we defer on the objection, I can ask a quick question of
18    Dr. St. John.  Maybe we don't have an issue with them.
19    My concern is we haven't talked about them, and I'm not
20    sure what that means that ultimately once they are in
21    evidence, and I may see arguments that are about the
22    contents that are problematic, but we haven't had any
23    cross or anything like that, so --
24              ARBITRATOR: You want to let him ask questions
25    of Dr. St. John to see if he can lay a foundation for
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 1    Exhibit C?  Nobody has told me what Exhibit C is or
 2    where it came from.
 3              MS. DAVIS: And I don't have a copy of it.
 4              ARBITRATOR: Madam Clerk, would you take it to
 5    her.
 6              MS. DAVIS: I'll do my best.
 7              ARBITRATOR: I'll let counsel ask the
 8    questions.
 9              MR. BALLANTINE: I didn't mean to examine it
10    on the record.  I wasn't planning to authenticate the
11    other side's exhibits, your Honor.  It was whether or
12    not I had an objection.  I'd like to get some
13    consultation.
14              ARBITRATOR: Does he have this exhibit there
15    now?
16              MR. BALLANTINE: He does.
17              ARBITRATOR: I'm sorry.  I misunderstood.
18              MR. BALLANTINE: I'm sorry, I wasn't very
19    clear.  I apologize.
20              ARBITRATOR: My fault.
21              Ms. Davis, I misunderstood.  All he wanted to
22    do is have Dr. St. John look at it to see if there's any
23    objection to its content, not necessarily its
24    authenticity.
25              MS. DAVIS: While they're looking at it, your
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 1    Honor, would it be appropriate for me to redo
 2    homeowners' Exhibit M and resubmit?  Although I'm not an
 3    expert, like Dr. St. John, he was allowed.
 4              ARBITRATOR: No.  What's been received in
 5    evidence is not going to be redone.  I mean formal rules
 6    can be relaxed in a hearing such as this, but I'm not
 7    going to let evidence be redone, no.  The evidence is
 8    what the evidence is.
 9              MR. BALLANTINE: If this will help, your
10    Honor, on your question, C we don't have an objection to
11    your taking C in.
12              ARBITRATOR: Thank you.  C will be received.
13    What about D?
14              (Exhibit C received into evidence.)
15              MR. BALLANTINE: D we do object to.  There's
16    no foundation.  The concern about D is it's got a whole
17    bunch of purported numbers about Nomad Village's
18    operating income that we don't think are correct, either
19    factually or analytically.  There's been no foundation
20    so we do object to that.
21              ARBITRATOR: Exhibit C is received; Exhibit D
22    is not, it simply remains marked for identification.
23    All right.
24              MR. BALLANTINE: I'm sorry, then for the rest,
25    I'm not sure if I -- there's some that I'm not sure what
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 1    happened with.  Can we go through the rest of them?
 2              ARBITRATOR: Rest of their exhibits?  I think
 3    all of them were received.  Let's see, C --
 4              MR. BALLANTINE: I wasn't aware that they were
 5    because I've got some concerns about the exhibits and
 6    I'll explain why.
 7              ARBITRATOR: I don't want to ask our
 8    distinguished reporter to go back and see if we didn't
 9    get them all in, but I thought we did.
10              CLERK: It came out of the binder, so I don't
11    have the A, B, C, D.
12              ARBITRATOR: We just did A, B, C and D.
13              MR. BALLANTINE: I didn't think we had ruled
14    on the others, your Honor.
15              ARBITRATOR: I thought we had earlier today.
16    Am I remembering incorrectly?
17              MS. DAVIS: He didn't object earlier today.
18              ARBITRATOR: That's what I thought.  I asked
19    if they could be received without objection and I think
20    the answer was no.
21              MR. BALLANTINE: I thought I said there was
22    some objection.  You may have said that and I may have
23    misunderstood.
24              ARBITRATOR: As to the ones that we didn't
25    receive before, I knew you had some objections.  I asked
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 1    about that again, you said no, and I said they are in.
 2              What about these that we just received, the
 3    packet that she gave all of us that I didn't get,
 4    apparently, and the clerk had not seen before our
 5    noontime break, and when we came back, I think the first
 6    thing I said is, "Can these be received?" and I may have
 7    made a note.
 8              I received 50 through 53 of the respondent's
 9    exhibits.
10              MR. BALLANTINE: We had some after lunch, your


11    Honor, that I proffered.  Actually, those may have been
12    before lunch, but then I had some after lunch.
13              ARBITRATOR: I don't see my note, but in all
14    candor my recollection is I asked if there was any
15    objection to the packet that the defense submitted and I
16    believe there was none and I said "Received."  I think
17    that's right.  Understand that in a, quote-unquote,
18    court trial or an arbitration hearing, most judges know
19    what is relevant and what's not.  But if we want to go
20    through them one at a time again.
21              Mr. McClure, do you --
22              COURT REPORTER: Do you want me to look for a


23    particular number?
24              ARBITRATOR: We're looking for Exhibits
25    beginning with Exhibit E.
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 1              Well, get your exhibit book out and let's
 2    begin with Exhibit E.
 3              MR. BALLANTINE: I think I can expedite this,
 4    your Honor.  I think I have only very limited
 5    objections.  If I can just have a minute with my client,
 6    I think we can do this super fast.
 7              ARBITRATOR: Absolutely.
 8              MR. BALLANTINE: Thank you, your Honor.
 9              The only one we have an objection to is -- at
10    least on admissibility, would be M.  That was that MNOI
11    supposed analysis that Dr. St. John was examined on and
12    I think it's not in, in any event.  That was that one
13    page.
14              ARBITRATOR: I'm looking for Exhibit M in my
15    stack here.
16              WITNESS: It's one page.
17              ARBITRATOR: Did I hand that back to somebody?
18    No, here it is, I've got it.
19              This was the one that Dr. St. John was
20    examined on.  He said yes, you have the right categories
21    but you have the wrong numbers.  And, no, it doesn't --
22    yes.  So M is not received; the rest of them are.
23              (Exhibits A, B, C, D, E, F, G, H,
24              I, J, K were received into evidence.)
25              MR. BALLANTINE: Thank you.  Let me just note,
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 1    this is a housekeeping thing or something, but what I
 2    was given, my Exhibit L also has another Exhibit M
 3    stapled to it.  I'm thinking if that is there as well,
 4    then I do object to Exhibit L having a companion Exhibit
 5    M attached to it.  I think it's just a matter of having
 6    the document cleaned up.
 7              ARBITRATOR: All right.  I'm not going to pull
 8    them apart here, I'm simply going to draw a line through
 9    it and I won't consider it.  That's received with the
10    exception of what is Exhibit M.
11              (Exhibit L received into evidence.)
12              MR. BALLANTINE: Thank you.
13              ARBITRATOR: All right.  Both sides have
14    rested.  All the exhibits have been accounted for.  It's
15    quarter to 4:00.  This case cannot be argued in the
16    context of things in a helpful way in about an hour and
17    five minutes, so here's what we are going to do.
18    Everybody get out your calendars.
19              Ms. Davis, what I'm proposing here and about
20    to order is written briefs for closing argument.  You
21    made a comment a moment ago and I want to caution you,
22    you'll do it however you're going to do it, but you said
23    you were going to submit some additional evidence with
24    your argument.  Evidence is closed.  The argument is
25    going to be talking to me about the testimony,
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 1    inferences I should draw, conclusions I should draw from
 2    the testimony, the exhibits that have been received.
 3              MS. DAVIS: It is not an additional exhibit,
 4    it's in the exhibits.
 5              ARBITRATOR: It is in the exhibits?  Okay.
 6    You said you were going to submit additional evidence,
 7    and I --
 8              MS. DAVIS: No, what I meant is that I will be
 9    talking about it.
10              ARBITRATOR: As long as it's in evidence.
11    Understand, and I know that counsel understands this, if
12    you were to submit another document to me that he is
13    going to argue about in his closing brief, I'm not going
14    to pay any attention to it because it's not evidence
15    because the other side hasn't had an opportunity to
16    respond to it.
17              MS. DAVIS: Of course.
18              ARBITRATOR: So it was just simply a
19    misstatement on your part or I misunderstood.  We now
20    understand each other on that issue.
21              MS. DAVIS: Crystal clear, your Honor.
22              ARBITRATOR: Thank you.
23              So the question is, today is the 10th of
24    February.  By when can the petitioner be prepared to
25    have their opening argument in writing sent to the
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 1    clerk, sent to me, sent to defense counsel?  Do you need
 2    a week, do you need two weeks, do you need 10 days?
 3              I don't know who-all is going to be working on
 4    it, whether it's going to be you, the gentleman whose
 5    name I'm blanking on his name, Mr. Pizano, or
 6    Ms. Hamrick or whoever it might be is going to help
 7    author it, somebody is going to have to sign it as the
 8    representative of the homeowners' association.  But how
 9    soon can you have that done?  I'll give you reasonable
10    time to pore through your notes, all of the exhibits,
11    outline, and then later write a cogent argument for me?
12              MS. DAVIS: There are two post-hearing
13    arguments?
14              ARBITRATOR: You're going to submit an
15    argument.  He's going to reply.  You have the burden of
16    proof so you get to do -- he's going to oppose, he's
17    going to give me an opposing brief.  You get to have a
18    rebuttal, or final, brief, not giving me new stuff but
19    simply responding to what he says.
20              MS. DAVIS: Okay.  And the time line is ours
21    first.
22              ARBITRATOR: That's correct.
23              MS. DAVIS: Twenty days?
24              ARBITRATOR: Objection to that?
25              MR. BALLANTINE: No, that's fine.
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 1              ARBITRATOR: Fine with me.  So 20 days from
 2    today, with the short month, would be the 1st of March.
 3    Did I count that right, Madam Clerk?
 4              MS. DAVIS: 2nd of March, I believe.
 5              ARBITRATOR: 2nd of March.  Whether that's 20
 6    or 21, you say 2nd of March, that's fine with me.
 7              MS. DAVIS: I'm not that good at math.
 8              ARBITRATOR: That's why I'm a lawyer.  I love
 9    physics.  I study the evolution of the universe, and I
10    have books and books and books on that.
11              So by 3/2/17, served plaintiff's
12    brief/closing.
13              Now, as far as I'm concerned they can be
14    served electronically.  If you're going to serve them on
15    me, you're going to serve them on -- what is the office
16    e-mail?  I know mine but -- you're going to serve it on
17    Judgelong@CDRmediation.com, you're going to send a copy
18    of that to Sandy@CDRmediation.com.
19              You're going to also send that to the clerk's
20    office, or deliver a disk, I guess, to the clerk's
21    office.
22              That's what you want, rather than paper,
23    correct?
24              For the service on the clerk, you're going to
25    make sure that it's on a CD and you're going to deliver
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 1    a CD copy to the clerk no later than close of business,
 2    March 2.
 3              You'll serve it by e-mail on defense counsel.
 4    I don't have Mr. Ballantine's -- I have it right here.
 5    No, I don't.
 6              MS. DAVIS: We have his e-mail, your Honor.
 7              ARBITRATOR: You have his e-mail?
 8              MR. BALLANTINE: We have exchanged e-mail
 9    before.  It's the same e-mail.
10              ARBITRATOR: Same, okay.  I've got it in
11    another notebook.
12              MR. BALLANTINE: I can say it on the record.
13    It's JPB, my initials, JPB@Ballantinelaw.com.
14              ARBITRATOR: All right.  Terrific.
15              MR. BALLANTINE: And your Honor, do I
16    understand CDRmediation.com is one word?
17              ARBITRATOR: One word, yes.  And I'm told it
18    gets through both upper case and lower case but it's on
19    my business card as lower case.
20              MR. BALLANTINE: Okay.
21              ARBITRATOR: So assuming you have her brief by
22    March 2nd, how much time do you need for a reply brief,
23    or opposition brief, rather?
24              MR. BALLANTINE: Probably 20 days as well.
25              ARBITRATOR: Okay.  If we go 20 from the 2nd,
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 1    you'd be due on the 22nd.
 2              MR. BALLANTINE: Yes.
 3              ARBITRATOR: So 3/22/17, also service by
 4    e-mail, but CD to the clerk.
 5              MR. BALLANTINE: Your Honor, then I would
 6    propose that I will include in that our application for
 7    fees and costs related to these proceedings.
 8              ARBITRATOR: Yes, it is appropriate for
 9    post-trial motions.  Include that in there.  And I need,
10    then, your final brief.  Do you want another 20 days
11    from the 23rd?
12              MS. DAVIS: Personally I would, but what do
13    you think would be appropriate?
14              ARBITRATOR: Well, it's not my case, it's your
15    case.  I want you to have the time so that nobody can
16    say later as part of an appeal, if there is one, "The
17    judge didn't give me enough time."
18              MS. DAVIS: Yes, your Honor, we agree, 20
19    days.
20              ARBITRATOR: Twenty days, okay, from the 23rd
21    of March, 20 days would be due on or before April 11.
22              I'm going to consider the matter submitted --
23    just in case there are any glitches in getting service
24    done, I'm going to have the matter deemed submitted on
25    April 14.
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 1              MS. DAVIS: Is that the same as the record
 2    closed on April 14?
 3              ARBITRATOR: No, what that means is that's my
 4    time to get a written ruling out begins.  I have, in
 5    theory, 90 days in which to do that.  I don't take that
 6    long normally.  I get them done pretty darn quickly
 7    because I want to get them out of my hair, if I had any.
 8              I have, legally, 90 days to get out a written
 9    ruling from the day it's submitted.  I'm telling you,
10    I'm going to deem it submitted -- just in case there are
11    any glitches in service of the briefs that I need, I'm
12    going to deem it submitted on April 14, 2017.  My 90
13    days, and I'm not going to count them, runs from then.
14              It is not my practice to draw out and not get
15    opinions done quickly, and I said with my tongue in my
16    cheek because I want to get it out of my hair, if I had
17    any.
18              MS. DAVIS: Oh, that's what I missed.
19              ARBITRATOR: I don't mean to be frivolous with
20    you.  I want to give you the best shot I have.
21              Now, one of the things I want both sides to do
22    in their opening brief for the petitioner and in the
23    opposition brief from the defense, I want you to tell me
24    what it is you are asking me to do, why, and references
25    to the evidence that just identifies what you're telling
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 1    me.
 2              If you want to give me -- "If you don't do
 3    this, Judge, but please do that instead" or something
 4    like that, please give me what you're looking for and
 5    why so I can try to put it in context and understand
 6    what it is I am going to be required to do.
 7              This case is, in my view, not particularly
 8    complex, but it is god-awful convoluted, so I want you
 9    to help me help you by being focused and by telling me
10    what it is you want me to do, why, and what the evidence
11    is that supports your position.  And he'll do the same
12    thing and you'll get the last shot on why I shouldn't do
13    that.
14              MS. DAVIS: Two questions.
15              ARBITRATOR: Yes, ma'am.
16              MS. DAVIS: You mentioned in November you
17    wanted an analysis of Galan versus City of --
18              ARBITRATOR: Yeah, nobody did that for me
19    today.  The Galan case --
20              MR. BALLANTINE: Did you want that for today?
21    I apologize.
22              MS. DAVIS: Would you want it for the
23    post-hearing briefs?
24              ARBITRATOR: Well, I can pull up Galan.  I
25    think I have the cite.  Do I have the cite?
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 1              MR. BALLANTINE: It's recited in our brief,
 2    I'm sure, but I'd be more than glad to e-mail that to
 3    you and I'll copy --
 4              ARBITRATOR: Okay.  And I have Lexis.  If you
 5    just e-mail me the cite, I'll pull it up, or if you want
 6    to download it and send it as an e-mail attachment,
 7    that's fine.  Just copy her so there's no ex parte
 8    communication.
 9              MR. BALLANTINE: That's a good point, your
10    Honor.  So I'm clear, when I communicate with the
11    homeowners, then, at this point on I'll be communicating
12    with Ms. Davis, then, as the homeowners representative,
13    is that correct, at the e-mail address you've given me?
14              MS. DAVIS: Well, technically, Deborah Hamrick
15    is still lead rep, but she is going on a mission.
16              MR. BALLANTINE: I don't want to be subjected
17    to having a bunch of people I have to worry about
18    communicating with.
19              MS. DAVIS: Yes.
20              ARBITRATOR: Yes, I'll just simply say it will
21    be Ms. Davis's responsibility to get to Ms. Hamrick
22    whatever Ms. Hamrick needs to see.  Ms. Hamrick was not
23    here the first time, she was here only for this morning.
24    I would --
25              MS. DAVIS: And she goes out of the country.
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 1              ARBITRATOR: Okay.
 2              MS. DAVIS: So if I may be listed with the
 3    County as being a representative that they can
 4    communicate with, I'd appreciate it.
 5              ARBITRATOR: Okay.  Be sure that the clerk has
 6    your e-mail address as well as a mailing address for
 7    you.
 8              Why don't you give me yours, also, your e-mail
 9    address so that I'm sure I have it, because I think the
10    only one I have is Ms. Hamrick's.
11              MR. GRADY: If I may, your Honor, I want to
12    address the timing.  In our rules for hearings such as
13    this, Section 18 says:  "The decision shall be signed by
14    the arbitrator and filed as a public record with the
15    clerk no later than 30 days following the hearing."
16              I just wanted to point out that timing issue.
17              ARBITRATOR: I see.  The hearing is not over
18    until the 14th, so I'll have to get it out 30 days from
19    the 14th.
20              MR. GRADY: Just wanted to point that out to
21    you, your Honor.
22              ARBITRATOR: It's been pointed out to me that
23    Rule 18.
24              MR. BALLANTINE: I think it's Exhibit 12.
25              ARBITRATOR: Exhibit 12.  Oh, yes, Exhibit 12,
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 1    okay.
 2              MR. GRADY: It's page 17, Section 18.
 3              ARBITRATOR: So 11 --
 4              MR. GRADY: This is in the rules for hearing,
 5    your Honor, which is separate.
 6              MR. BALLANTINE: It's the next document behind
 7    the ordinance.  It's on kind of a Courier font.
 8              ARBITRATOR: Right, I've got it.
 9              MR. GRADY: And then page 17, that last large
10    paragraph.
11              ARBITRATOR: All right, both sides listen to
12    me for a moment.
13              Our clerk has told me that the rules for
14    hearing that are essentially part of the ordinance,
15    Mobile Home Rent Control rules for hearing, on page 17,
16    the last paragraph says:  "The decision shall be signed
17    by the arbitrator and filed as a public record with the
18    clerk no later than 30 days following the hearing.  The
19    clerk shall serve a copy of the decision on each party
20    or through such parties' attorney or representative."
21              So my 90 days, which is what the Code of Civil
22    Procedure requires in civil cases -- I was wrong.  It
23    has to be 30 days, unless the parties are willing to
24    stipulate that I can have a little more time than 30
25    days.
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 1              MR. BALLANTINE: Sure, that would be fine.
 2              ARBITRATOR: Can you give me 45 days to get it
 3    done?
 4              MS. DAVIS: Yes, your Honor.
 5              ARBITRATOR: Okay, we've got a stipulation for
 6    45 days.
 7              MR. GRADY: Thank you.  So that will be 45
 8    days from the 14th of April.
 9              MR. BALLANTINE: Right your Honor.
10              The parties are agreeing that the hearing will
11    be deemed closed on April 14, which will follow the
12    briefing on the matter, and also stipulate that your
13    Honor may have 45 days.
14              ARBITRATOR: Up to and including whatever the
15    45th day is.
16              MR. GRADY: April 14 for the close of the
17    hearing?
18              MR. BALLANTINE: Correct, April 14th for the
19    close under the rules, and then the arbitrator may have
20    an additional 45 days following that in which to render
21    the decision.
22              ARBITRATOR: Agreed by the petitioner?
23              MS. DAVIS: Yes.  With one question.
24              ARBITRATOR: Yes?
25              MS. DAVIS: If the post-hearing takes less
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 1    time than we have scheduled, will the whole schedule be
 2    moved up?
 3              ARBITRATOR: The post hearing?  I'm not sure I
 4    understand.
 5              MS. DAVIS: The homeowners' first brief and
 6    the management's response to homeowners' and second and
 7    management's final.
 8              ARBITRATOR: Management doesn't get two shots
 9    at it, only you do.
10              MS. DAVIS: Oh.
11              ARBITRATOR: Management only gets one shot at
12    it.
13              MS. DAVIS: My mistake.  I'm sorry.
14              But if both parties are really fast and are
15    ahead of schedule, does the whole schedule move up?
16              ARBITRATOR: No.  But what will happen is the
17    matter is not going to be deemed closed until the 14th.
18    If you guys are really good, I may have even 50 days.
19              MS. DAVIS: Oh, gotcha.
20              ARBITRATOR: By the agreement that I
21    understand we reached, my due date by which I have to
22    have everything to the clerk, and I'm going to courtesy
23    copy everybody -- it just says I have to submit it to
24    the clerk and she'll get it out and she will follow the
25    rules and probably send you a second copy, but I'm going
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 1    to give you a courtesy copy because that's just the way
 2    I do things, and it's the 45th day, and I haven't
 3    counted it, whatever it is after the 14th.  And you
 4    don't start on the 14th, you start on the 15th as one
 5    and then 45 days after that, close of business.  And if
 6    the 45th day falls on Sunday or Saturday, it will fall
 7    on the following Monday.
 8              MS. DAVIS: Your Honor, so that I understand a
 9    little better, when is the record actually closed?
10              ARBITRATOR: The record?
11              MS. DAVIS: The record, the record closure.
12    When does that happen?
13              ARBITRATOR: The record is closed as of today.
14    Your written argument becomes part of the record.
15              MS. DAVIS: I was under the impression that
16    anything submitted to you after the record is closed is
17    not admissible as part of the record.  My mistake.
18              ARBITRATOR: No, I think what you have is a
19    nomenclature, or terminology, issue that you're not
20    understanding.
21              When I say good night to all of you lovely
22    people this afternoon, no other evidence can be
23    received.  The record is closed in terms of receiving
24    any other evidence, other than there will be a
25    post-hearing petition for attorneys' fees that will be
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 1    part of his brief that you will respond to in your reply
 2    brief.
 3              But beyond that, something that an expert has
 4    done, another schedule of "This is how it should be
 5    calculated, please consider this as a part of my brief,
 6    your Honor," the answer is no.  No documentary evidence
 7    of any kind can be received after five minutes from now.
 8              Your briefs are not evidence, they are simply
 9    argument.  But rather than have you try to argue the
10    case, frankly, I think it would be -- if I were to say
11    we're going to set a date for oral argument, I'm going
12    to give each side an hour and a half and we're done, I
13    think that would be to your disadvantage because I don't
14    think in a legal context you will focus nearly as well
15    as he will, because that's what he does for a living.
16              We had some back and forth about things that
17    weren't making sense, were making sense to you but not
18    making sense to me or to him that we had to clarify so
19    that I could make sure that I'm considering everything
20    that needs to be considered.
21              So I think it's, A, because of how convoluted
22    this case is and so many exhibits, I think it is better
23    to have argument done in writing so you have a chance to
24    look at Here's what I want to emphasize.  Don't talk to
25    me about every exhibit, but what matters, what do I need
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 1    to know to get to where you want me to get?  And he's
 2    going to do the same thing.
 3              There's going to be a post-hearing motion for
 4    attorney's fees and costs, assuming he's the prevailing
 5    party, and if he's not, then he's done a bunch of work
 6    for nothing, at least on that motion or that addendum.
 7              I don't know where I'm going to come out on
 8    this thing and you guys are going to help me get there.
 9    That's what closing argument is about.  Lead me.  Give
10    me what you need to do in a focused way, not in a
11    hostile way, don't do a Donald Trump type of thing, and
12    I don't know what your politics are but you're not going
13    to be demeaning the other side in your argument.  That's
14    not going to help you.  You are going to talk about the
15    evidence and what the applicable law is under the Santa
16    Barbara ordinance and how that should be interpreted and
17    why I should do this, this, this and this, or If you
18    don't do this, Judge, you could also do, under the same
19    argument, this, this and this.  You're going to tell me
20    what it is you want me to do and why and help me
21    understand the legal rationale under the ordinance and
22    the evidence we have received, why I should do that,
23    because that's what he's going to do, why I should find
24    their way and allow the rent increase of whatever it
25    was.
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 1              MR. BALLANTINE: $108 and change.
 2              ARBITRATOR: 108 and change, all right.
 3              But that's the point of the exercise.  I want
 4    the petitioner to have their absolute best shot and I
 5    don't think you'll be nearly as good in oral argument as
 6    he will.
 7              MR. BALLANTINE: In that case can we just do
 8    this by oral argument?
 9              MS. DAVIS: I wouldn't take as long.
10              ARBITRATOR: Well, the message for me is that
11    it's going to help me, with all of these exhibits and
12    having heard evidence a month and a half ago or two
13    months ago, whenever the first hearing was, and here we
14    are, and you're going to help tie that together for me
15    in your written argument.
16              I'm not going to give you a page limit, but,
17    you know, if I get something that has 60 pages in it,
18    you're going to get an initial reaction of oh, my gosh,
19    I've got to read all of this?
20              Focused, tight.  I did a ruling on a motion
21    for judgment on a statute of limitations case in a
22    medical malpractice, slash, fraud, slash, concealment
23    case.  It ran five pages and it had all kinds of
24    authorities cited in it and it had an analysis of why I
25    was ruling the way I was ruling.  It took me five pages
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 1    to do it.  You can't do that, you don't have that kind
 2    of legal writing training, and I'm not expecting that,
 3    but be focused, please, because you're going to help me
 4    help you to do that.
 5              MS. DAVIS: I have one question that Debra
 6    asked me to ask.  When will the transcript be available?
 7    Because it has been three months since the first one.
 8              ARBITRATOR: Can you get it this afternoon?
 9              COURT REPORTER: Ten business days.
10              ARBITRATOR: Ten business days.
11              CLERK: You have to ask for a copy of it.
12    It's not provided automatically.  And you have to pay
13    for it.
14              MS. DAVIS: Yes, but when will it be
15    available?
16              The clerk:  The second one?
17              COURT REPORTER: This one today?
18              MS. DAVIS: Both days.
19              COURT REPORTER: The November one is available


20    now.  I'll give you my e-mail address.
21              ARBITRATOR: And there's no reason why the two
22    of you, each side cannot communicate with each other
23    after the hearing, if you wish to.  What you can't do is
24    communicate with me without copying the other side, and
25    vice versa.  That is what we call, legal BS jargon "ex
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 1    parte communication."  That's not proper and I don't do
 2    it.  But there's no reason why the two of you can't talk
 3    about something, and if you guys reach some kind of
 4    agreement, "We've stipulated to this fact," then that's
 5    one thing I don't have to decide.  I would encourage you
 6    to think about that, if there's something you think you
 7    can talk about and get along with, make it as easy for
 8    me as possible.
 9              Okay.  We're adjourned.
10              MR. BALLANTINE: Your Honor, one thing.  I
11    have an exhibit list, updated exhibit list to track the
12    exhibits that I gave you today.
13              ARBITRATOR: That would be helpful.  It's not
14    evidence, so, yeah, I'll take it.
15              MR. BALLANTINE: It occurred to me it would be
16    helpful.
17              ARBITRATOR: My exhibit list that I have now
18    stops at 43.
19              MR. BALLANTINE: Let me do that and then I'll
20    e-mail one to her later today.
21              ARBITRATOR: You're going to get an index of
22    all his exhibits.
23              MR. BALLANTINE: An updated one.
24              ARBITRATOR: With the new exhibits on it.
25              MR. GRADY: One more bit of housekeeping, I
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 1    want to make sure that Lindse Davis is established as a
 2    homeowners representative.
 3              MR. BALLANTINE: Were we going to get her
 4    e-mail address on the record?  I'm not sure it happened.
 5              ARBITRATOR: She gave it to me.
 6              MS. DAVIS: Lindse@AOL.com.
 7              ARBITRATOR: Yes, I have Lindse@AOL.com.  I'm


 8    going to staple that to here because if I put it in my
 9    pocket, it will get laundered.
10              MR. BALLANTINE: Your Honor, I think I've been
11    asked to send the clerk the exhibits electronically that
12    we submitted today.  Would it be helpful if I sent them
13    to your Honor's office, also?
14              ARBITRATOR: I have them in written form.
15    I'll just deal with them like that.  Don't need them.
16              MR. BALLANTINE: Okay.
17              ARBITRATOR: If I didn't already have them,
18    I'd say sure.
19              MR. BALLANTINE: No problem.
20              ARBITRATOR: We're adjourned.
21              (The proceeding concluded at 4:17 p.m.)
22                            --oOo--
23   
24   
25   
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 1                   Santa Barbara, California
  


 2                   Friday, February 10, 2017
  


 3                           9:00 a.m.
  


 4                           --oo0oo--
  


 5
  


 6             ARBITRATOR:  On the record.
  


 7             We're back on the record in the case of In Re:
  


 8   Nomad Village Mobile Home Park.  It is a proceeding
  


 9   under the Santa Barbara County Mobile Home Rent Control
  


10   Ordinance.
  


11             Let's do formal appearances for the record.
  


12             Ms. Davis, state your name for the record,
  


13   please.
  


14             ARBITRATOR:  And your address, please.
  


15             MS. DAVIS:  4326 Calle Real, Space 133, Santa
  


16   Barbara, California 93110.
  


17             ARBITRATOR:  Thank you very much.  Nice to
  


18   have you here.
  


19             And Ms. Hamrick.
  


20             MS. HAMRICK:  I'm Ms. Hamrick.
  


21             ARBITRATOR:  Ms. Hamrick, state your full name
  


22   for the record, and give us your address.
  


23             MS. HAMRICK:  Deborah Hamrick, 1174 Acadia
  


24   Place, Ventura, California, 93003.
  


25             ARBITRATOR:  You are an attorney or not?
5
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 1             MS. HAMRICK:  No, I'm a homeowners
  


 2   representative.
  


 3             ARBITRATOR:  A homeowners representative.
  


 4   Thank you very much.
  


 5             For the respondent, please.
  


 6             MR. BALLANTINE:  Yes, good morning, your
  


 7   Honor.  I'm James Ballantine representing the respondent
  


 8   park management of Nomad Village Mobile Home Park, which
  


 9   consists of Waterhouse Management Corporation, the
  


10   management company operating the park, and Lazy Landing,
  


11   LLC, the park owner.
  


12             ARBITRATOR:  Okay, thank you very much.  Nice
  


13   to have you here.
  


14             Procedurally, what do we have before we get
  


15   back to the cross-examination of Dr. St. John?
  


16             MR. BALLANTINE:  Your Honor, I'd also like to
  


17   reintroduce, your Honor, Mr. Ken Waterhouse, the
  


18   president of the park management company and park owner.
  


19             ARBITRATOR:  Nice to see you again, sir.
  


20             MR. BALLANTINE:  In fact, we're not planning
  


21   to be calling him.
  


22             And Dr. St. John, who was here before, is here
  


23   as well.
  


24             ARBITRATOR:  I wasn't sure if you were going
  


25   to be Skyping in today or seeing you in person.  Nice to
6
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 1   have you back.
  


 2             MR. BALLANTINE:  No, no, our preference was
  


 3   always to have him live and in person.
  


 4             So your Honor, procedurally, I think your
  


 5   Honor was correct, where we left off was Mr. Allen was
  


 6   cross-examining Dr. St. John.  Some questions came up
  


 7   about his analysis.
  


 8             Your Honor, in particular, asked that
  


 9   Dr. St. John take a look at his analysis, in particular
  


10   with respect to the application to the ordinance, the
  


11   Santa Barbara County Rent Control Ordinance that we are
  


12   opening under.
  


13             He's done some further analysis.  He's got a
  


14   couple of exhibits.  I forwarded those exhibits, I
  


15   think, to everyone, although we've got hard copies here.
  


16             I believe procedurally, because of that break
  


17   and that question, the appropriate thing to do would be
  


18   to reopen direct examination so Dr. St. John can talk
  


19   about those exhibits and then be cross-examined on the
  


20   exhibits and then anything else that the homeowners want
  


21   to cross on.
  


22             ARBITRATOR:  Please give the exhibits to our
  


23   clerk so that I can have them.
  


24             MR. BALLANTINE:  Sure.
  


25             And I sent them to the homeowners, but would
7







TRI-COUNTY COURT REPORTERS   805.963.3900


 1   you like a hard copy.
  


 2             MS. HAMRICK:  No, we're fine.
  


 3             ARBITRATOR:  You can continue the
  


 4   cross-examination and then have redirect based on what
  


 5   was re-reviewed, but I think for time efficiency, it
  


 6   would be better to let him reopen, finish the direct and
  


 7   then complete crossing thereafter.
  


 8             Any problem with that, Ms. Hamrick?
  


 9             MS. HAMRICK:  No, no problem.  The homeowners
  


10   are requesting now to speak with Mr. Waterhouse again.
  


11             ARBITRATOR:  Privately?
  


12             MS. HAMRICK:  No, on the record.  There were
  


13   more questions after Tony Allen's cross-examination of
  


14   Mr. Waterhouse, and Ms. Davis has some questions that
  


15   she was hoping to ask as well.
  


16             MR. BALLANTINE:  Ms. Hamrick had mentioned
  


17   that to me Tuesday.  We saw each other.  And her
  


18   representation was she had a couple of -- the homeowners
  


19   had a couple of questions for Mr. Waterhouse.
  


20             What I said at that time was I thought that
  


21   Mr. Waterhouse was completed with his examination and
  


22   cross-examination and had essentially been released as a
  


23   witness, so my position was that we're done.  I did
  


24   offer accommodation if they would let me know what
  


25   questions they had, maybe that was a battle we didn't
8
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 1   need to have.  I got an e-mail from Ms. Hamrick
  


 2   yesterday saying they wanted extensive, several hours of
  


 3   questioning of Mr. Waterhouse which, although I haven't
  


 4   been told what the topic is, I don't think that's
  


 5   appropriate.  So that's our position.
  


 6             In any event, we're ready to proceed with
  


 7   Dr. St. John at this point in time.  I think that will
  


 8   cover all issues that are relevant to this proceeding,
  


 9   maybe we can take up the issue of Mr. Waterhouse at that
  


10   point in time.
  


11             ARBITRATOR:  Ms. Hamrick?
  


12             MS. HAMRICK:  It's imperative that everything
  


13   is on the record as soon as possible because anything
  


14   that's not on the record cannot be used as evidence
  


15   moving forward, so it's imperative that we get to
  


16   cross-examine Mr. Waterhouse, if possible, today.
  


17             ARBITRATOR:  Procedurally, the examination of
  


18   Mr. Waterhouse was complete at the last hearing.  We'll
  


19   deal with that.  We're going to begin today with
  


20   Dr. St. John and complete his examination and then I'll
  


21   hear argument as to why that should be reopened.
  


22             MS. HAMRICK:  Thank you.
  


23             ARBITRATOR:  That's the way I prefer to go.
  


24             So with that, I have Exhibit 45 in front of me
  


25   and Exhibit 47, is that correct?  46 and 47 -- 45, 46,
9
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 1   47 and 48, and I believe the homeowners have received
  


 2   those documents, is that correct?
  


 3             (Park Owner's Exhibits 45 - 49
  


 4             marked for identification.)
  


 5             WITNESS:  Yes.
  


 6             MR. BALLANTINE:  Yes, we sent those Monday, I
  


 7   think, several days ago, at least.  Also, your Honor,
  


 8   there's a 49.  They are all very short exhibits.  It's
  


 9   45 through 49, inclusive.  Forty-nine should be the last
  


10   page in the clip there.  It's a single --
  


11             ARBITRATOR:  I have it.
  


12             MR. BALLANTINE:  And I'll be examining
  


13   Dr. St. John on these.  He prepared all of these
  


14   documents, and they are along the lines of what he
  


15   prepared before with a little bit of refinement that
  


16   we'll tell your Honor about.
  


17             ARBITRATOR:  With regard to having
  


18   Dr. St. John -- the whole point of continuing, other
  


19   than running out of time, was that Dr. St. John was
  


20   going to do some further calculations based on some
  


21   questions that Mr. Allen had asked him.  I think
  


22   cross-examination further without getting that evidence
  


23   on record and in front of me as the arbitrator, should
  


24   be done and then cross-examination can be contiguous.
  


25             Do you have any problem with that, Ma'am?
10
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 1             MS. HAMRICK:  No, that's fine.
  


 2             ARBITRATOR:  Thank you.
  


 3             You can reopen and take Dr. St. John through
  


 4   whatever is new and different from when we were last
  


 5   here on the 18th of November.
  


 6             MR. BALLANTINE:  Perfect, thank you very much.
  


 7             ARBITRATOR:  Dr. St. John, I remind you you
  


 8   remain under oath.
  


 9             WITNESS:  Yes.
  


10             ARBITRATOR:  You may enquire.
  


11
  


12                       MICHAEL ST. JOHN,
  


13               having been previously sworn, was
  


14              examined and testified as follows:
  


15
  


16                 DIRECT EXAMINATION (resumed)
  


17   BY MR. BALLANTINE:
  


18        Q.   Dr. St. John, we're picking up from last time.
  


19   Since last time have you done some further analysis?
  


20        A.   Yes, I did.
  


21        Q.   Could you give us a little bit of an overview
  


22   of what the analysis that you did was and then we'll go
  


23   into the specifics.
  


24        A.   Right.  Following the hearing in November, I
  


25   went back and read the ordinance really carefully.  As
11
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 1   we said last time, it's a little different from other
  


 2   ordinances.  I have never seen a fair return method
  


 3   quite like this.  It's analogous to what we call the
  


 4   MNOI method, but it's not quite the same.  So I did
  


 5   return to the ordinance, read it really carefully and I
  


 6   think I've got it down now, and I can explain in a
  


 7   moment why I think that.
  


 8             ARBITRATOR:  Okay.
  


 9   BY MR. BALLANTINE:
  


10        Q.   And to do a little bit of overview, you
  


11   initially prepared fair return calculations with respect
  


12   to the notice of rent increase that's at issue in this
  


13   case, correct?
  


14        A.   Yes.
  


15        Q.   And that notice of rent increase was dated
  


16   March 31, 2015; does that sound about right?
  


17        A.   Sounds about right.
  


18        Q.   Without going into the details, but just to go
  


19   through a couple of time periods to get us all kind of
  


20   oriented, I'll represent that notice of rent increase
  


21   went out on that day and was effective July 1, 2016.
  


22        A.   That's what I recall.
  


23        Q.   Okay, good.
  


24             So was it the case, then, that when you
  


25   prepared the fair return analysis, you did it in,
12
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 1   essentially, around March of 2015 -- excuse me, around
  


 2   March of 2016?
  


 3        A.   February-March 2016.
  


 4        Q.   And in order to do the fair return analysis,
  


 5   one of the methodologies you employed was comparing two
  


 6   years, two financial and calendar years of the park's
  


 7   operations, correct?
  


 8        A.   Yes.
  


 9        Q.   And you used 2010 and 2015?
  


10        A.   Yes.
  


11        Q.   And 2015 you selected because it was
  


12   appropriate because it was the most recent complete
  


13   year?
  


14        A.   At that time, it was the most recent complete
  


15   year.  I mean selecting a base year and comparison year
  


16   is entirely standard.  It's exactly the way we did it in
  


17   the previous case that ended with 2010, and in this case
  


18   we begin with 2010 and end with 2015.
  


19        Q.   And one of the principles for doing this
  


20   thing, the comparison, is generally you look for your
  


21   comparison, as your base year, you look for, generally,
  


22   the most recent year, correct?
  


23        A.   Yes.
  


24        Q.   Now, since that time, you've been able to look
  


25   at -- well, since that time, 2016 has essentially come
13
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 1   to an end and close, correct?
  


 2        A.   Yes.
  


 3        Q.   And since last March, when you did this
  


 4   analysis, did you also look at some 2016 information as
  


 5   well?
  


 6        A.   Well, it did.  I seemed to me it might be
  


 7   interesting and useful since we -- since the hearing was
  


 8   going to be today and the books of record were closed at
  


 9   the end of 2016 for 2016, we were able to do the
  


10   analysis using 2016 as a comparison year.
  


11        Q.   Okay.  In all cases, what we're essentially
  


12   doing is looking at the fair return analysis to see if
  


13   it supports the notice of rent increase and the
  


14   calculations supporting the notice of rent increase
  


15   which are Exhibit 2, is that correct?
  


16        A.   Yes.
  


17        Q.   Okay.  So essentially you looked at 2015 and
  


18   2016 in the analyses that you have done that you're
  


19   going to tell us about today?
  


20        A.   That's right.
  


21        Q.   Okay.  Let's look at, then, Exhibit 45.  I
  


22   believe Exhibit 45, that's the analysis related to 2015?
  


23        A.   Yes.
  


24        Q.   Okay.  And it's got some -- the first three
  


25   pages have some, essentially, income -- well, the first
14
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 1   page has some income analysis, and then the next two --
  


 2   the rest of page 1 and 2 and 3 have some expense
  


 3   analysis, correct?
  


 4        A.   Yeah, that's correct.
  


 5        Q.   And so tell us about that a little bit.  Or
  


 6   let met -- maybe the fastest question is, is this
  


 7   analysis identical or at least extremely similar to the
  


 8   analysis that you had done that you presented at the
  


 9   last hearing related to 2010 comparing with 2015?
  


10        A.   Yeah, it is similar to it.
  


11        Q.   Okay.  So since we've been through that but
  


12   it's been a few months, give us a very abbreviated
  


13   summary of what those pages 1 through 3 relative to the
  


14   income and expense analysis and comparison of 2010 and
  


15   2015 entail and then we'll get to the specifics after
  


16   that.
  


17        A.   Sure.  So columns F and G are the books of
  


18   record, which are in the record.  This is simply the
  


19   income-and-expense statement prepared by Waterhouse
  


20   Management for Nomad Village for 2015 and 2010.
  


21        Q.   And is the book of record, the document and
  


22   the data that you used as a profit-and-loss statement?
  


23        A.   Well, profit-and-loss statement, yes, backed
  


24   up by the general ledger which has all the details.
  


25        Q.   Correct, okay.
15
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 1        A.   So columns F and G should be identical to
  


 2   columns F and G in the original submission.
  


 3             The only difference -- well, let me then
  


 4   mention columns I and J are what is called the MNOI
  


 5   analysis, or sometimes it's called the fair return
  


 6   analysis, and this takes almost all the numbers and
  


 7   simply accepts them as they are in the book of record,
  


 8   but there are some adjustments, all footnoted.
  


 9        Q.   Okay.  And I think one of the issues --
  


10             ARBITRATOR:  For the benefit of the record,
  


11   give us a definition of the acronym MNOI.
  


12             WITNESS:  Oh, thank you, yes.  Maintenance net
  


13   of operating income.  MNOI for short.  It is one of the
  


14   most common methods of adjudicating rent increases used
  


15   in California.  I believe it probably is the most
  


16   standard method in California, and Santa Barbara County
  


17   has what I would call a variant.  Santa Barbara County
  


18   uses what I would call an expense pass-through method,
  


19   meaning that the ordinance says that park owners should
  


20   be able to pass through to park residents all expense
  


21   increases.
  


22   BY MR. BALLANTINE:
  


23        Q.   And did you essentially do that in your
  


24   analysis?
  


25        A.   Yeah, that's what the analysis does.  I mean
16
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 1   this translation that we do between columns F and G and
  


 2   I and J is to adjust the books of record for things that
  


 3   shouldn't be included in a fair return analysis.
  


 4             I mean to take a very simple case, at lines 20
  


 5   and 21 there's some tiny amounts of bookkeeping issues.
  


 6   We don't include those, typically.
  


 7             And then more substantial are, for example,
  


 8   lines 11 and 12, and lines 37, 38, which are the
  


 9   utilities regulated by the PUC, the Public Utilities
  


10   Commission, and it's standard in this type of analysis
  


11   to simply ignore both the income and the expense for PUC
  


12   registered utilities.
  


13        Q.   Just so we're really clear as to what those
  


14   utilities are because I think they can have a broader
  


15   definition than the regulated ones, we're only talking
  


16   about gas and electric, correct?
  


17        A.   Correct.  So the water and sewer in this case
  


18   of this park, the income and expense for water and
  


19   sewer, although they are submetered and charged to the
  


20   residents, those are still in the analysis, but the PUC
  


21   items, gas and electric, are not included in the fair
  


22   return analysis.
  


23        Q.   All right.  And I think one of the things that
  


24   you also corrected from the exhibit the last time is
  


25   there was a mismatch on some of the footnotes that just
17
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 1   got out of sequence, I think, essentially.  Did you
  


 2   correct those?
  


 3        A.   I believe the footnotes are now correct.
  


 4        Q.   Okay.  Those pesky footnotes.
  


 5             And then when we were here before you
  


 6   presented essentially a document regarding or comparing
  


 7   2010 and 2015, and then doing an MNOI analysis with
  


 8   those numbers, correct?
  


 9        A.   That's right.
  


10        Q.   Okay.  And so is the MNOI, or the numbers
  


11   similar to or the same as your prior analysis?
  


12        A.   They are almost the same, although I did make
  


13   a few adjustments that may differ in small amount, but
  


14   in the main, they are all the same.
  


15        Q.   All right.  And I think once we get to the
  


16   application for the ordinance we'll, maybe, see where
  


17   that is.
  


18             Since we're on page 1, let me ask -- and I may
  


19   have asked you before but it's useful for us to have
  


20   this in mind because this will carry through to the
  


21   other analyses, tell us about the -- in the income, you
  


22   made a fairly significant adjustment as an offset for
  


23   2011 amortizations, and explain what that is and what
  


24   you did and why you did it.
  


25        A.   Right.  So in 2015 the park was losing
18
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 1   substantial amounts of income, $113,516.28 to be
  


 2   precise, which was reimbursing the park for
  


 3   amortizations from the prior case.  I mean for capital
  


 4   improvements and perhaps some other things from the
  


 5   prior case, which were being paid for gradually, and
  


 6   these are temporary space rent increases -- in other
  


 7   words, they will only endure for the time allotted
  


 8   for -- I'm trying to remember the time periods, but in
  


 9   any case, we have it on a different chart, but in any
  


10   case these amounts will expire, and the reason they have
  


11   to be -- the reason for this offset is that if those
  


12   amounts are included in income, it will look in the fair
  


13   return analysis like permanent income, which it isn't,
  


14   and if it gets counted as permanent income, then we
  


15   won't get the right answer.  Basically, we would deprive
  


16   the park of those amounts which were authorized from the
  


17   prior case.  So we simply take them out here so that the
  


18   resulting number, which in this case happens to be -- I
  


19   need my glasses --
  


20        Q.   I take it we can read the resulting number,
  


21   it's just the rental income minus the amortization, so
  


22   that's the $616,000 and change?
  


23        A.   Yes, I needed my glasses to read it, but yes,
  


24   that's true, $616,512.  So that number, in other words,
  


25   is the permanent income that the park is receiving from
19
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 1   residents.
  


 2        Q.   And then that goes to the issue that we'll
  


 3   be -- one of the issues we'll be talking about today,
  


 4   which is the difference between temporary and permanent
  


 5   rent increases, correct?
  


 6        A.   Yes.
  


 7        Q.   And would it be fair to say the amortizations,
  


 8   they all relate to temporary space rent increases?
  


 9        A.   That's right.
  


10        Q.   And so in other words, that income will end at
  


11   some point in time, actually probably fairly soon now?
  


12        A.   Probably fairly soon now, from the prior case.
  


13        Q.   From the prior case.  From 2011?
  


14        A.   That's right.
  


15        Q.   Okay.  Would it also be fair to say that a
  


16   temporary -- the purpose of a temporary rent increase is
  


17   to compensate a park owner for a defined and generally
  


18   nonrecurring expense such as a capital improvement?
  


19        A.   That's right.  That's exactly right.
  


20        Q.   So for example, the park builds a new
  


21   clubhouse, they're not doing that every year so that
  


22   would be something they are entitled to get reimbursed
  


23   for as a temporary rent increase to pay for that
  


24   specific expense?
  


25        A.   That's right.  And if we left those expenses
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 1   in your example for building a clubhouse, if we left the
  


 2   expenses in the analysis, that would really distort the
  


 3   analysis, so we don't.
  


 4        Q.   In other words, distort it by suggesting that
  


 5   that unusual expense is part of an ongoing operating
  


 6   income and expense picture and which would not be
  


 7   appropriate?
  


 8        A.   That's right.
  


 9        Q.   Okay.  So fair to say that one of the things
  


10   you're looking at in your MNOI analysis is a comparison
  


11   of ongoing operating expenses for the park?
  


12        A.   Yes.
  


13        Q.   So if we have something that's not -- that
  


14   doesn't fall in that category, either on the income or
  


15   the expense side as an ongoing operating income or
  


16   expense, that that would be something you would want to
  


17   remove from your MNOI analysis?
  


18        A.   That's right.
  


19        Q.   All right.  And by the same token, if we are
  


20   talking about a rent increase for homeowners for an
  


21   extraordinary or unusual expense, that is handled -- the
  


22   methodology is to handle that through a temporary space
  


23   rent increase?
  


24        A.   That's right.
  


25        Q.   All right.  And we're going to talk about
21
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 1   those temporary increases here, but I want to talk a
  


 2   little bit about that methodology.  So anyway, you told
  


 3   us why you removed in this case the $113,000.
  


 4             And let's go on.  Is there anything else you
  


 5   want to bring to our attention about the MNOI analysis
  


 6   on the first three pages of this Exhibit 45?
  


 7        A.   No, not really.  But maybe I should say that,
  


 8   looking at line 87 --
  


 9        Q.   That would be on page 2?
  


10        A.   On page 2, uh-huh.
  


11             -- you can see that the legal expense in
  


12   2015 -- I'm sorry, in 2010 was $51,045, but in the fair
  


13   return analysis that has been reduced to $72.  Just to
  


14   comment, the reason for that is exactly what we said a
  


15   moment ago, that the extraordinary expense of $51,000 in
  


16   the base year shouldn't be included because it was not a
  


17   recurring expense.  We don't spend $51,000 in legal fees
  


18   in most years.
  


19        Q.   Although now and then we do?
  


20        A.   Now and then we do.
  


21        Q.   Probably more than that, actually.  But that
  


22   would be for unusual situations?
  


23        A.   It would be unusual and not recurring, and
  


24   therefore shouldn't be included in the fair return
  


25   analysis.
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 1        Q.   If you include these unusual expenses -- for
  


 2   example, legal fees for a very expensive court case or
  


 3   arbitration proceeding -- what would be the effect in
  


 4   the ultimate rent analysis?
  


 5        A.   Well, the impact in the current year would be
  


 6   to augment the apparently justified space rent increase
  


 7   by a lot.
  


 8        Q.   So it would show a very high space rent
  


 9   increase entitlement?
  


10        A.   Very high space rent entitlement.
  


11        Q.   So from the perspective of a homeowner who
  


12   presumably wants as low a rent increase as they can get,
  


13   it's to their advantage to have something like that
  


14   treated as a temporary increase rather than a permanent
  


15   increase?
  


16        A.   Right.  And I might just mention a footnote
  


17   here, these lumpy expenditures for capital improvements
  


18   or legal fees or anything of that nature, if they were
  


19   to be included, the park owners could then choose the
  


20   year of application strategically, and that does not
  


21   make good sense and would not result in fair results.
  


22   So the practice is to simply take them out of any year,
  


23   as far as the fair return analysis, and treat them
  


24   separately.
  


25        Q.   Okay.  And when you say treat them separately,
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 1   how so?
  


 2        A.   Well, the other principle, the accompanying
  


 3   principle is, although taken out of the fair return
  


 4   analysis, they should not be ignored, and it doesn't
  


 5   really matter what year the capital -- let's take your
  


 6   example of building a clubhouse.  Let's say the costs
  


 7   occurred over two years.  It would make most sense to
  


 8   simply sum all the cost, amortize all of it and pass it
  


 9   on to -- ask residents to pay the amortized amount.
  


10        Q.   As a temporary rent increase?
  


11        A.   As a temporary rent increase over the
  


12   appropriate time period.
  


13        Q.   So if you take it out of the MNOI analysis
  


14   and then you don't include -- if you take out what you
  


15   call a lumpy expense, an unusually high expense, and you
  


16   have indicated the protocol is to take it out of the
  


17   MNOI analysis, correct?
  


18        A.   Right.
  


19        Q.   All right.  And then if you take it out of
  


20   that analysis, then just based on that analysis, the
  


21   park owner isn't getting any return on that expenditure,
  


22   correct?
  


23        A.   If you take it out and don't treat it
  


24   separately, then the park owner wouldn't get any
  


25   return --
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 1        Q.   Or any recovery?
  


 2        A.   Or any recovery, exactly, either return or
  


 3   recovery of that expense, and that could be
  


 4   contradictory to the principles that we follow here.
  


 5        Q.   Which are -- what are those principles?
  


 6        A.   The principals are that park owners -- let me
  


 7   put it the other way.  The principles are that the
  


 8   residents pay for all expense increases and for all what
  


 9   we're calling lumpy increases on an amortized basis.
  


10        Q.   So that's why you take it out of the MNOI
  


11   analysis for the purposes of a permanent rent increase,
  


12   these lumpy expenses, but then you amortize them
  


13   separately as a temporary rent increase?
  


14        A.   That's right.
  


15        Q.   So, for example, you pointed out here, you
  


16   took out any comparison of legal fees, general legal
  


17   fees on line 87 here, so you took them out of both --
  


18   well in this case, both years, and you have your
  


19   footnote 5 reference to that that's handled separately,
  


20   correct?
  


21        A.   Right.  When you say both years, actually
  


22   there were no legal fees paid in 2015.  There were legal
  


23   fees incurred in 2015, but they weren't paid in 2015 and
  


24   therefore I didn't have to do an adjustment for 2015
  


25   because the books of record didn't include any payments
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 1   for legal fees at that time.
  


 2        Q.   All right.  We'll see that in some other
  


 3   years, correct?
  


 4        A.   Oh, yes.
  


 5        Q.   And then would that be a similar thing if we
  


 6   go down to line 93, "Outside Services Consulting"?
  


 7        A.   Yes.  I believe this -- in 2010 this probably
  


 8   was paid to myself, to St. John & Associates.
  


 9        Q.   And that would have been related to analyses
  


10   regarding the 2011 rent increase?
  


11        A.   Exactly.
  


12        Q.   And so the approach for that was to
  


13   essentially seek reimbursement for those costs as a
  


14   temporary rent increase, correct?
  


15        A.   That's right.
  


16        Q.   And in fact, was that awarded in the 2011 rent
  


17   increase?
  


18        A.   I believe it was.
  


19        Q.   It was.
  


20        A.   Yeah, I don't remember the details at this
  


21   moment and I don't have the paperwork in front of me,
  


22   but I think it was.
  


23        Q.   Yeah, okay.
  


24             All right, so let's go on to page 3.  So
  


25   essentially, then, you have a total operating expenses
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 1   from the books of record and then as adjusted pursuant
  


 2   to your MNOI analysis, and we can see that here on line
  


 3   105, correct?
  


 4        A.   105, yes, the total operating -- operating
  


 5   expenses.
  


 6        Q.   Okay.
  


 7        A.   And then the income and expenses are
  


 8   summarized in lines 108 through 111.
  


 9        Q.   So tell us about lines 108 through 111.
  


10   Actually, 107 through 111.
  


11        A.   Okay.  Line 107 is simply the CPI numbers as
  


12   generated by the Bureau of Labor Statistics.
  


13        Q.   And what does CPI-W mean?
  


14        A.   It means CPI wage earners -- I don't recall.
  


15   It's CPI-W or CPI-U, just two different measures that
  


16   the Bureau of Labor Statistics keeps, and it happens to
  


17   be true that CPI-W is specified in the Santa Barbara
  


18   County ordinance.
  


19        Q.   Okay.  And that's what I was getting at.
  


20   Good.  And so that's why you looked at that.
  


21             Why is it there?  What is the importance of
  


22   that CPI number here in this analysis?
  


23        A.   You know, it doesn't have a purpose in this
  


24   location.  It has a purpose on the next page.
  


25        Q.   Okay.  But it is related to this analysis,
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 1   correct?
  


 2        A.   Right.  I was just summarizing all the data
  


 3   here, that's right.
  


 4        Q.   Okay.  So this is our summary of data that
  


 5   then becomes important in the analysis in 107 to 111,
  


 6   correct?
  


 7        A.   That's correct.
  


 8        Q.   So we've got the CPI-W which you'll tell us
  


 9   about, how it fits in in a moment, and then the space
  


10   rent income, that's from above, correct?
  


11        A.   Yes.
  


12        Q.   And that was where you took out income that
  


13   the park had that was not related to space rent,
  


14   correct?
  


15        A.   In 2015, I did that; 2010, I didn't have to.
  


16        Q.   Okay.  And that included the amortization?
  


17   Well, you did it in 2010, didn't you, because you would
  


18   have had other income, other than space rent?
  


19        A.   Oh, yes.  What I meant when I said we did it
  


20   in 2010, I meant we didn't have to do an offset for
  


21   amortization because there weren't any in that time.
  


22        Q.   Correct.
  


23        A.   They had not been awarded yet.
  


24        Q.   Right.  So 2011 has the offset for the
  


25   amortizations -- excuse me, 2015 has the offset for
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 1   amortizations?
  


 2        A.   Right.
  


 3        Q.   2010, you didn't have to do that, but with
  


 4   2010 and 2015 you've eliminated any income such as
  


 5   utility income or other income that is not rent income,
  


 6   correct?
  


 7        A.   That's right.
  


 8        Q.   And that does become relevant for a point
  


 9   raised by the homeowners last time?
  


10        A.   Exactly.
  


11        Q.   So that's what I wanted to kind of make clear
  


12   here.
  


13        A.   That's probably why I went back and made the
  


14   two categories, the space rent income per se or the
  


15   total income, which includes other things.
  


16        Q.   Okay.  So just so we're clear, so space rent
  


17   income here is all of the potential rental income of the
  


18   park minus the amortization income?
  


19        A.   That's right.
  


20        Q.   Okay.  And then we can see the total operating
  


21   expenses just relate to your MNOI numbers on line 105
  


22   above?
  


23        A.   It should just repeat those lines above.
  


24        Q.   Okay.  And so then if we compare those, we get
  


25   a net operating income, correct?
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 1        A.   That's right.
  


 2        Q.   And that is taking the space rent income and
  


 3   then deducting the operating expenses to get the net
  


 4   income?
  


 5        A.   Right.
  


 6        Q.   All right.  And then you've got a CPI-W, some
  


 7   CPI-W calculations below that, is that correct?
  


 8        A.   Yes.
  


 9        Q.   What are those?
  


10        A.   Well, I was just curious as to how the
  


11   increases in space rent income and total income and
  


12   operating expenses compared to the CPI.  So line 113
  


13   indicates that between 2010 and 2015 the CPI went up by
  


14   8.3 percent.
  


15        Q.   Okay.  And then below that we have our --
  


16   those are the notes that we've talked about, correct,
  


17   that we go back through the spreadsheet here and
  


18   correlate those notes?
  


19        A.   Right.
  


20        Q.   All right.  Well, let's get to what I think is
  


21   really the meat of this revised analysis, which is some
  


22   clarification as to the application of the Santa Barbara
  


23   ordinance to the numbers of this park.
  


24        A.   Yes.
  


25        Q.   So that's page 4?
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 1        A.   That's right.
  


 2        Q.   Okay.  And it says -- in fact, you have a
  


 3   heading that says "Rent Increase Following Method Set
  


 4   Out In Ordinance Section 11-5."
  


 5             Did you review section 11A-5 of the Ordinance?
  


 6        A.   Oh, yes.
  


 7        Q.   Carefully?
  


 8        A.   Many times.
  


 9        Q.   In your professional opinion, as an economist
  


10   who prepares fair return analyses for mobile home parks,
  


11   does the methodology that you have listed here on page 4
  


12   track the specifications of the order?
  


13        A.   Yes, it does.  I might just say, having
  


14   figured it out, now understanding what the Santa Barbara
  


15   ordinance is doing, it actually makes very good sense.
  


16        Q.   All right, great.  Good to know.  So let's go
  


17   through and you can explain exactly how it works here.
  


18             So let's start with, you have an item No. 1,
  


19   it says "CPI Base and Comparison Years."  So explain
  


20   what that tells us.
  


21        A.   Well, line 136 is simply again a recitation of
  


22   what the CPI-W was in 2010 and 2015.  The next line
  


23   does --
  


24        Q.   And that's what was on the previous page,
  


25   correct?
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 1        A.   Correct.
  


 2        Q.   So this is where it becomes very important to
  


 3   the analysis?
  


 4        A.   Right, now it makes a difference.
  


 5        Q.   All right.  And those are numbers -- you
  


 6   didn't make those up, you just went to the Department of
  


 7   Labor database and got those numbers?
  


 8        A.   That's true.  I think somewhere in the record
  


 9   the CPI spreadsheet that I downloaded -- I think we have
  


10   it among the papers.  I cannot recall at this moment
  


11   where, but I believe it's here in the records.
  


12        Q.   I think you're right, and I think I can find
  


13   it.  But I think the point that I wanted to make sure we
  


14   were all clear on was the fact that you obtained those
  


15   numbers from the Department of Labor database?
  


16        A.   Oh, yes.
  


17        Q.   It wasn't anything you calculated or
  


18   generated, you just went and got them?
  


19        A.   That's right.
  


20        Q.   And again, that is something you're a pro
  


21   with, essentially, right?  You work with CPI numbers all
  


22   the time in preparing these analyses, correct?
  


23        A.   I do this a lot.  Every case, generally
  


24   speaking, I have to go to the BLS database and find out
  


25   for whatever area we were working with, find out what
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 1   the CPI numbers are.
  


 2        Q.   So you obtained the correct numbers for this
  


 3   application?
  


 4        A.   I do believe I did.
  


 5        Q.   All right.  So tell us what these numbers,
  


 6   then, show as they apply to the ordinance?
  


 7        A.   Line 137 simply does a percentage calculation,
  


 8   and the CPI number itself increased by 8.3 percent
  


 9   between 2010 and 2015.
  


10        Q.   Okay.  And then the next line says 75 percent
  


11   CPI increase, and you have that at 6.3 percent, and I
  


12   take it that's just a mathematical calculation -- in
  


13   other words, 6.3 is 75 percent of 8.3?
  


14        A.   That's right.
  


15        Q.   And why did you do that calculation?
  


16        A.   Well, the ordinance specifies that what's
  


17   called the "CPI increase" or the "annual increase" that
  


18   is allowable in Santa Barbara County should be 75
  


19   percent of the CPI.  So for each space each year it's
  


20   permissible to take a CPI increase.
  


21             This aggregates all of these years, so the
  


22   increases that were in fact taken in 2011, 2012, 2013,
  


23   2014, and then in 2016 -- 2015 was skipped for reasons
  


24   I'm not sure, but in any case, for all of those years,
  


25   there was a CPI increase, and those increases were
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 1   smallish percentages, like 2 percent or something close
  


 2   to that, and in sum, over the whole period, it comes to
  


 3   6.3 percent.
  


 4             ARBITRATOR:  Just so I'm clear, we're going
  


 5   from 2010 to 2015, but on line 138, this is a sum,
  


 6   meaning addition, a sum of the increases that were
  


 7   imposed as permitted increases based on 75 percent of
  


 8   the CPI as permanent increases?
  


 9             WITNESS:  That's right.
  


10             MR. BALLANTINE:  Correct.
  


11             ARBITRATOR:  And that totaled over those
  


12   years, 6.3 percent, whatever it was each year.
  


13             MR. BALLANTINE:  No, total.
  


14             ARBITRATOR:  With the exception of 2011 --
  


15   apparently there was not an increase.
  


16             MR. BALLANTINE:  Actually, your Honor, it's an
  


17   aggregate total for all of those years.
  


18             ARBITRATOR:  Aggregate total for all of those
  


19   years, thank you.  That's what I was wondering.
  


20             MR. BALLANTINE:  I wanted to make sure that
  


21   that was clear.
  


22             WITNESS:  It's an aggregate total for all of
  


23   those years and an aggregate total for all of the
  


24   spaces.  So here we're doing a park-wide calculation
  


25   using the space rent.
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 1             ARBITRATOR:  I understand.
  


 2             WITNESS:  You got that?  Okay.
  


 3             ARBITRATOR:  I understand.
  


 4   BY MR. BALLANTINE:
  


 5        Q.   So we're talking about '10 to '15, inclusive,
  


 6   which is about six years, so it's really about -- 6.3
  


 7   percent is a little over a 1 percent increase per year,
  


 8   on average, right?
  


 9        A.   Yes, correct, on average.
  


10        Q.   Essentially not very much.  We didn't have a
  


11   lot of CPI.
  


12        A.   Right.
  


13        Q.   Okay.
  


14             ARBITRATOR:  My grocery bill disagrees.
  


15             MR. BALLANTINE:  Mine, too.  I don't know how
  


16   that works, but somehow it does.
  


17        Q.   So then, the next line, 139, base year rental
  


18   income, that's simply a number from page 1?
  


19        A.   Yes.
  


20        Q.   Okay.  And that, again, is only rent?
  


21        A.   That's only rent.
  


22        Q.   And that is only rent from 2010?  When you say
  


23   base year, then, we're looking at 2010 for the $564,000,
  


24   correct?
  


25        A.   No, no, the 564 -- oh, yes, I'm sorry, it is.
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 1        Q.   Because that is the base year?
  


 2        A.   That is the base year, 564 is the base year
  


 3   rental income.
  


 4        Q.   All right.  Then the next line is
  


 5   "CPI-Justified Space Rent Increase."  What does that
  


 6   mean and how did you get that number?
  


 7        A.   Well, $35,286.16 is 6.3 percent of
  


 8   $564,327.09.
  


 9        Q.   So essentially what that number is basically
  


10   saying, you take your 2010 base year rental income and
  


11   you essentially figure out, if you went forward to 2015,
  


12   then, that number would have to go up 6.3 percent?
  


13        A.   That's right.
  


14        Q.   Okay.  And that's what that number is, the
  


15   $35,000 and change is the number that you need to add to
  


16   the 564 for the 564 to go up 6.3 percent?
  


17        A.   Yes.  And let me just explain at this point
  


18   that, you know, Excel won't let you change the column
  


19   headings up there, or at least I don't know how to do
  


20   it, so it still says 2010 and 2015, but on this page,
  


21   those dates are kind of irrelevant because the column J
  


22   that has 2015 up there, these are calculated numbers and
  


23   they don't really have anything to do with the year
  


24   specifically.
  


25        Q.   Okay.  So in other words, really, for the
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 1   purpose of page 4, we should disregard the headings on
  


 2   lines 3 and 4?
  


 3        A.   That's right.  If I had known how to take them
  


 4   out of just page 4 and leave them in pages 1, 2 and 3, I
  


 5   would have done that, but I don't know how to do that.
  


 6        Q.   I understand.  I think the new version --
  


 7             ARBITRATOR:  My grandchildren know how to do
  


 8   it.
  


 9             WITNESS:  Right.
  


10             So can I just go on to explain that the number
  


11   to the right in the column headed 2015 where it says
  


12   $19.73.
  


13   BY MR. BALLANTINE:
  


14        Q.   Let's just use the J.
  


15        A.   Thank you.
  


16        Q.   We can disregard the lines 3 and 4.
  


17        A.   Right.  I'm going to line it out so I won't
  


18   say it again.
  


19             So in column J, the $19.73 is $35,286.16
  


20   divided by 12, for 12 months, and 150 for 150 spaces.
  


21        Q.   Okay.
  


22        A.   And what that means is, and this gets a little
  


23   tricky, what this means is that, on average, residents
  


24   were asked to pay an additional $19.73 between 2010 and
  


25   2015.  Those increases came in increments, and the
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 1   increments were not the same for all the residents
  


 2   because the residents have different base rents, and
  


 3   when the annual CPI figure is multiplied by .75 and then
  


 4   applied to each resident's space rent separately, then
  


 5   an amount is generated and it comes out.
  


 6             I need to do this on a park-wide basis, so I'm
  


 7   doing it in aggregate for all of the park, but this
  


 8   $19.73 would therefore be kind of an average.  In other
  


 9   words, some park owner might say, Wait a minute, no, I
  


10   did the math, I didn't pay 19, I paid $21.03.  And my
  


11   answer to that would be, Yes, because your base rent is
  


12   slightly higher and therefore the calculation --
  


13             ARBITRATOR:  And somebody two spaces down
  


14   would have paid $13.65 or some other number.
  


15             WITNESS:  Exactly, but on average $19.73.
  


16   BY MR. BALLANTINE:
  


17        Q.   And I want to clarify something.  I think his
  


18   Honor understood it, Dr. St. John, but I believe you
  


19   said "some park owner may say that."  You meant
  


20   homeowner?
  


21        A.   Did I say "park owner"?
  


22             ARBITRATOR:  I understood it to be
  


23   "homeowner."
  


24   BY MR. BALLANTINE:
  


25        Q.   I wanted to clarify.  It was clear to me that
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 1   you did, but I want to be sure it's clear in the record.
  


 2             And, Dr. St. John, in order to do the analysis
  


 3   for us, I take it, then, you in fact take a park-wide
  


 4   average, as you've done, correct?
  


 5        A.   I believe so.  It is the way I think it was
  


 6   intended.
  


 7        Q.   And it's really the only way to do it under
  


 8   the ordinance, correct?
  


 9        A.   Certainly the only way I can imagine doing it,
  


10   right, exactly.
  


11        Q.   So that gets us, a total number, the $19.73,
  


12   that gives you a total number of what the space rent
  


13   increase should be at 75 percent of CPI over the
  


14   relevant period, correct?
  


15        A.   Yes.
  


16        Q.   Okay.  So essentially using this methodology
  


17   is essentially time or year neutral.  In other words,
  


18   whatever year that we chose to be the target year and
  


19   the -- the base year and the target year, you're going
  


20   to get the same result.  The numbers may be different,
  


21   but the methodology is going to result in the same
  


22   result?
  


23        A.   That's right.  I mean, right, the --
  


24             ARBITRATOR:  Not necessarily the same number
  


25   but the same result.
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 1             MR. BALLANTINE:  Right.  The number being
  


 2   different because you're doing a different period, but
  


 3   the result should be the same.
  


 4        Q.   In other words, I guess what I'm asking, if we
  


 5   did this every year and did an analysis doing it every
  


 6   year, we'd get, obviously, a different number because we
  


 7   only have one year to factor.  If we did it over five or
  


 8   six years, it's the same thing, it's just going to be a
  


 9   bigger number, but essentially the methodology is the
  


10   same, correct?
  


11        A.   Yeah, yeah, the calculation would be the same.
  


12        Q.   I think that's important.
  


13             So let's go on, then, to how this works.  Then
  


14   you have "One half CPI-justified increase equals fair
  


15   return on investment."
  


16             And then you have similar comment on No. 2,
  


17   that says "One half CPI-justified increase against cost
  


18   increases."
  


19             So tell us about that, why you did that and
  


20   how that is dictated by the ordinance.
  


21        A.   Well, that's exactly what the ordinance,
  


22   Section 1185, says to do.  It says that the arbitrator
  


23   is to award the one half as a fair return on investment,
  


24   and the other half, equal half, against cost increases.
  


25        Q.   Okay.  And when you say the other half, the
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 1   other half of the CPI-justified increase?
  


 2        A.   That's right.
  


 3        Q.   So essentially, again, you've told us about
  


 4   the CPI-justified identified space rent increase, that's
  


 5   the $19.73, then, I take it, so these two numbers are
  


 6   just mathematically 50 percent --
  


 7        A.   50 percent of, right, just cutting those
  


 8   numbers in half.
  


 9        Q.   Okay.
  


10        A.   And once again, those amounts, all of them,
  


11   everything we've spoken about up to now is embedded in
  


12   the rents, has been embedded in the rents.  Increments
  


13   of these amounts have been embedded in the rents that
  


14   the homeowners are asked to pay since 2010.
  


15        Q.   Okay.  So, then, let's go on to No. 3 and then
  


16   we can see how those relate back.
  


17             What's No. 3?  It says "Base year operating
  


18   costs."
  


19        A.   Right.  This gets to the heart of it, really.
  


20   This gets to what I referred to before as an expense
  


21   pass-through method.
  


22             So the base year operating costs came to
  


23   $440,000 and change; the comparison year operating
  


24   cost -- that means 2015 operating cost came to $523,000
  


25   and change, so the difference between the two is
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 1   $83,000.48.  So this means that the park owner spent
  


 2   $83,000.48 more in legitimate adjusted expenses in 2015
  


 3   than in 2010.  So this $83,000 figure is an overall
  


 4   expense increase amount.
  


 5        Q.   Okay.  And again, those numbers, the
  


 6   comparison, your operating costs and the increase, we
  


 7   just get those from up above, pursuant to the MNOI
  


 8   analysis that you did regarding the expenses, correct?
  


 9        A.   That's right.
  


10        Q.   So the $83,000 is essentially just a
  


11   mathematical comparison that is taken.
  


12        A.   Right, just -- right, it's just math, we just
  


13   are subtracting the base year cost from the comparison
  


14   year cost and recording the numbers.
  


15        Q.   All right.  And then this does get to the
  


16   heart of the matter.  What does this excess over No. 2
  


17   mean?
  


18        A.   The ordinance says that the increased
  


19   operating costs, $83,000, should be awarded -- let me
  


20   put it differently.
  


21             The amount by which the increased costs exceed
  


22   the one half of the CPI-adjusted increase should be
  


23   awarded as -- we can call it extra expense increases.
  


24   So in other words, some of the expense increases are
  


25   already covered under the ordinance by what we've called
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 1   the CPI increase.  But the rest has never been covered.
  


 2             So the $65,357.40 per year that is uncovered
  


 3   or uncompensated for and the ordinance says that it
  


 4   should be, and therefore to move to line 149, if we
  


 5   allocate that $65,000 on a per-month, per-space basis,
  


 6   it comes out to $36.55, meaning that homeowners can
  


 7   justifiably be asked to pay an additional $36.55 per
  


 8   year permanently --
  


 9        Q.   You mean per month?
  


10        A.   I mean per month, thank you.
  


11             -- permanently, in order to compensate the
  


12   park owner for these increased costs.
  


13        Q.   Okay.  So that would be a permanent rent
  


14   increase, correct?
  


15        A.   That would be a permanent rent increase.
  


16        Q.   And a permanent rent increase to cover
  


17   essentially regular ongoing operating costs of the park?
  


18        A.   That's right.
  


19        Q.   All right.  And I take it as an economist,
  


20   would it be fair to say that it doesn't surprise you
  


21   that we come up with a number under 3 -- that is, we
  


22   come up with some sort of a justified space rent
  


23   increase?
  


24        A.   That's correct.  It certainly doesn't surprise
  


25   me.  For one thing Santa Barbara County uses this 75
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 1   percent figure, it's called "partial indexing," and I've
  


 2   spent the last 35 years arguing that partial indexing
  


 3   makes no good sense whatsoever and distorts these
  


 4   computations.  So from my point of view, this is one
  


 5   major reason why it's understandable that the expenses
  


 6   went up more than the CPI increase that's allowed.
  


 7        Q.   Right.  So essentially, laying it out nicely
  


 8   here on the spreadsheet, items 1 and 2, those
  


 9   essentially are collectively -- there are two halves of
  


10   a whole, but the whole, essentially, under 1 and 2
  


11   together combined is a partial indexing.  It's rental
  


12   income that's increased at only 75 percent of CPI,
  


13   correct?
  


14        A.   That's right.  And another footnote, when I
  


15   did this last year -- yes, last year, last spring -- I
  


16   did it two ways.  I did it 100 percent indexing and 75
  


17   percent indexing.
  


18             But when I went back to the ordinance this
  


19   time and looked really carefully, I decided that there
  


20   was no point in doing the computations at 100 percent,
  


21   the ordinance is perfectly clear, they want 75 percent,
  


22   and therefore I didn't do 100 percent calculation here.
  


23   It would have been extra, it would have been just more
  


24   paper, it wouldn't have improved the analysis.
  


25        Q.   Right.  Well, let's focus on what you did here
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 1   because it would really be irrelevant, correct?
  


 2        A.   It would be irrelevant.
  


 3        Q.   Because essentially the partial indexing
  


 4   problem is addressed by item No. 3?
  


 5        A.   Right.  I mean maybe I should put it -- thank
  


 6   you, that's helpful.  Maybe I should put it a little bit
  


 7   differently.
  


 8             The way the ordinance is structured at section
  


 9   11A-5 asks that we simply accept for the purposes of
  


10   this analysis what did happen, and so that's what I did.
  


11   What did happen is that the CPI increases as they
  


12   occurred year by year by year were done at 75 percent.
  


13        Q.   Of CPI?
  


14        A.   Of CPI.
  


15             So to presume anything different would be
  


16   awkward and, in the end, not useful.
  


17        Q.   Right.  And so essentially under items 1 and 2
  


18   what we've got is we've got a period of time, 2010 to
  


19   2015, where we're showing a rent increase that the park
  


20   owner was entitled to get, and only that amount entitled
  


21   to get at 75 percent of CPI -- in other words, less than
  


22   full CPI -- and that's essentially what items 1 and 2
  


23   tell us or come to, correct?
  


24        A.   Yes.
  


25        Q.   But the fact of the matter is, as the park's
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 1   going on over time and it's operating, we would expect
  


 2   that the actual expenses for the park's operations to be
  


 3   more in line with CPI, so in other words, we would
  


 4   expect the park operating expenses to be higher than
  


 5   just 75 percent of CPI?
  


 6        A.   Higher than 75, and in many parks higher than
  


 7   even 100 percent, actually, because there are costs that
  


 8   the park owners incur that tend to be greater than the
  


 9   cost increases that the general public experiences.
  


10        Q.   And this is something you're speaking of as an
  


11   economist who specifically is an expert at evaluating
  


12   rent increases and cost increases in mobile home parks,
  


13   correct?
  


14        A.   Right.  I mean I've done a lot of these cases
  


15   and I don't recall one where expenses didn't increase at
  


16   least at the CPI.  I can say I've never, having done
  


17   this for 30 years, I've never seen a case where the cost
  


18   increases were less than CPI, and many cases where they
  


19   are considerably more.
  


20        Q.   Right.
  


21             ARBITRATOR:  The CPI only considers certain
  


22   categories.
  


23             WITNESS:  That's right.
  


24             ARBITRATOR:  And that doesn't necessarily
  


25   apply to every business.
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 1             WITNESS:  It doesn't necessarily apply to
  


 2   every business.
  


 3             And parks, mobile home parks are subject to a
  


 4   lot of regulation, not just rent regulation, but
  


 5   regulation by the county authorities.  I mean we may get
  


 6   later into a case study about that, something about
  


 7   that, that it is very costly to comply and the
  


 8   management company does comply to the best of its
  


 9   ability, but these compliance costs tend to go up and up
  


10   as our society gets more complex.
  


11             ARBITRATOR:  Are we finished with 45?
  


12             MR. BALLANTINE:  No, we have one other aspect
  


13   to look at, but I think this can be quick, your Honor,
  


14   because it really relates to another one.
  


15             ARBITRATOR:  Please.
  


16   BY MR. BALLANTINE:
  


17        Q.   So essentially we take the base year operating
  


18   costs and that comes up with a permanent rent increase
  


19   pursuant to this analysis of $36.55, correct?
  


20        A.   Correct.
  


21        Q.   And then the new capital expenses, tell us
  


22   what that is.  I think we can do it pretty quickly.  I
  


23   don't think we need to go through each item.
  


24             In fact, let me just ask you the question.
  


25   Does this just track what we saw on Exhibit 2 that was
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 1   the basis of the temporary rent increase?
  


 2        A.   Right.  There's no difference.
  


 3        Q.   Okay.
  


 4        A.   From then until now.
  


 5        Q.   All right.  So we'll talk about that more
  


 6   later when we look at Exhibit 2 again, but essentially
  


 7   what this number is showing, what this chart is showing
  


 8   is, this analysis you're just identifying a permanent
  


 9   rent increase of $36.55?
  


10        A.   That's the main point.
  


11             MR. BALLANTINE:  Based on that, we may have to
  


12   revisit it on the temporary, but I don't think we will.
  


13   We are done with this, your Honor.
  


14             ARBITRATOR:  Okay.  I notice the bottom of
  


15   page 4 it shows $36.55 permanent, seven-year amortized
  


16   $56.29, and 15-year amortized $23.01.
  


17             Where does that fit in where we're going?
  


18             WITNESS:  Well, $56.29 is the sum of $44.15
  


19   and $12.14 above, and the $23.01 is the sum of the two
  


20   items on lines 153 and 154.
  


21             ARBITRATOR:  Thank you.
  


22             WITNESS:  I'm sorry it is not more
  


23   transparent, but that's where it comes from.
  


24             MR. BALLANTINE:  At some point, and this may
  


25   be a good time to do it, or maybe after a break, maybe
48







TRI-COUNTY COURT REPORTERS   805.963.3900


 1   it would be appropriate to take this page out and then
  


 2   compare it with Exhibit 2.  Exhibit 2 is the operating
  


 3   exhibit here today in terms of the rent increase.
  


 4   That's what was supporting the rent increase and that's
  


 5   what I think we're trying to justify to your Honor, and
  


 6   this is kind of the backup for that, so to speak.
  


 7             ARBITRATOR:  I've got that, the correlation
  


 8   between 45 and 2 in my notes.
  


 9             MR. BALLANTINE:  Okay, very well, and then
  


10   further, basically the two, the $56.29 and the $23.01
  


11   are straight out of Exhibit 2 for the temporary rent
  


12   increase.  The only difference is the permanent rent
  


13   increase is only about $30 so that the permanent rent
  


14   increase that is requested and noticed in Exhibit 2 is
  


15   several dollars less than this.
  


16             ARBITRATOR:  I understand.
  


17             MS. HAMRICK:  Okay.
  


18             Is the respondent offering 45 into evidence?
  


19             MR. BALLANTINE:  We are, your Honor.
  


20             ARBITRATOR:  Any objection to 45 being
  


21   received, Ms. Hamrick?
  


22             MS. HAMRICK:  No.
  


23             (Exhibit 45 received into evidence.)
  


24             ARBITRATOR:  Very well, it is received.
  


25             We're going to do the same laborious analysis
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 1   of 46, 47 and --
  


 2             MR. BALLANTINE:  Well, your Honor, hopefully
  


 3   we can take out the laborious part because we've done
  


 4   all the laborious.  I think that these two will go much
  


 5   quicker because it's essentially the same, just
  


 6   different numbers.
  


 7             And, your Honor, this may be a good place to
  


 8   break to give our court reporter a break.
  


 9             ARBITRATOR:  How are you doing?
  


10             COURT REPORTER:  Oh, break or not, up to you.
  


11   No problem.
  


12             ARBITRATOR:  Another 15, 20 minutes?
  


13             COURT REPORTER:  Sure.
  


14             ARBITRATOR:  I'll note that Mr. McClure and I,
  


15   we found out at the last session, both share an almost
  


16   lifelong hobby of amateur radio, where he is licensed as
  


17   KG6TCQ, and I'm licensed as K6EVQ.  We've never talked
  


18   to each other on the ham radio, never met before this
  


19   thing, but what a small world.
  


20             MR. BALLANTINE:  Thank you, your Honor.  Thank
  


21   you for the segue, then, I guess, to Exhibits 46 and 47.
  


22        Q.   Dr. St. John, let's go through that.  I think
  


23   we can go through it quickly.  Let me just summarize.
  


24             Would it be fair to say that Exhibit 46 is
  


25   essentially the very same analysis that we just looked
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 1   at for Exhibit 45 with the only difference was that you
  


 2   used the year of 2016 as the comparison year instead of
  


 3   2015?
  


 4        A.   Yes.
  


 5        Q.   And otherwise, the analysis is exactly the
  


 6   same?
  


 7        A.   It really is.
  


 8        Q.   And you use the same base year of 2015,
  


 9   correct, in both cases?
  


10        A.   Yeah, same base year, different comparison
  


11   year.
  


12        Q.   Okay.  Very well.  And so I think we can go
  


13   through this very quickly.
  


14             Just note on page 1 here with the income
  


15   you've got three line items that you are deducting,
  


16   correct?
  


17        A.   That's right.
  


18        Q.   And does that include essentially -- well,
  


19   essentially, in 2016 we had an event occur which was a
  


20   rent increase which in fact is at issue here with a
  


21   temporary -- with a component of a temporary
  


22   passthrough, correct?
  


23        A.   Yes.
  


24        Q.   And you took those out, correct?
  


25        A.   Yes.
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 1        Q.   And you took the full -- the permanent rent
  


 2   increase out as well?
  


 3        A.   That's right.
  


 4        Q.   All right.  And you did that because if we
  


 5   included it in -- we're trying to figure out what's
  


 6   justified and if we already included it, then it would
  


 7   indicate that it's not justified because we've already
  


 8   taken care of it, or part of it?
  


 9        A.   Exactly.
  


10        Q.   And you also took out whatever was amortized
  


11   carried over from the 2011 rent increase still?
  


12        A.   That's right.
  


13        Q.   Okay.  So let's just go to the page 4 of this.
  


14        A.   Would it be useful -- I'm just wondering,
  


15   would it be useful to mention at this moment that
  


16   Exhibit 49 explains those three deductions.
  


17        Q.   Let's go to 49 just real quick.  That's
  


18   probably a quick way to handle it.
  


19             Exhibit 49 is the spreadsheet entitled "Nomad
  


20   Village Rental Income 2016."  Is this a spreadsheet you
  


21   prepared?
  


22        A.   Yes, it is.
  


23             And let me just say, it was not easy to puzzle
  


24   it out as to the amounts that have been paid during the
  


25   year by the homeowners in these categories.
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 1        Q.   All right.  And the Santa Barbara County
  


 2   ordinance, one feature of it allows the park owner to
  


 3   start collecting the noticed rent increase 90 days after
  


 4   giving notice of the rent increase, correct?
  


 5        A.   Right.
  


 6        Q.   So since it started July 1, that is why we
  


 7   have some rent numbers starting in July, correct?
  


 8        A.   Yes, exactly.
  


 9        Q.   So from January to June, the numbers on your
  


10   chart just relate to the 2011 increase, rent increase,
  


11   correct?
  


12        A.   I'm sorry, say that once again.
  


13        Q.   For 2016, the entries for January to June just
  


14   relate -- the adjustment numbers just relate to the 2011
  


15   increase, rent increase?
  


16        A.   Well, you know, I didn't -- I see that I
  


17   didn't leave the column numbers on here.
  


18        Q.   Right.  I'm just going to the months.  In
  


19   other words, that's why -- January to June we don't have
  


20   anything for any of the 2016 numbers because the rent
  


21   increase had not started yet.
  


22        A.   That's right, exactly.  Whereas the next
  


23   column titled "2011 Temp" is the 2011 amortized amounts
  


24   as collected in 2016.
  


25        Q.   All right.  And so we're not too laborious, I
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 1   don't want to spend a lot of time on this exhibit, would
  


 2   it be fair to say essentially this is the calculations
  


 3   that back up your deductions from -- or exclusion of
  


 4   rental income that we see here on Exhibit 46?
  


 5        A.   That's right.
  


 6        Q.   I think that we don't have to spend time on it
  


 7   unless there's some questions.  So why don't we move on
  


 8   with Exhibit 46.  Unless there's something we should
  


 9   look at that's -- that you'd like to call our attention
  


10   to for the analysis, I think we understand it, at least
  


11   how you did it in 2015, so I'd like to go to the page 4,
  


12   unless there's something we should look at before we go
  


13   to page 4.
  


14        A.   No, I think we can go to page 4.  Let me only
  


15   say that I think the footnotes on page 3 are all correct
  


16   and they do explain all of the deductions which in some
  


17   cases are different from the deductions in the 2015
  


18   case.
  


19        Q.   Fair enough.  Were those essentially
  


20   relatively minor, at least the ones that are specific to
  


21   2016?
  


22        A.   Yeah.
  


23        Q.   Okay.
  


24             ARBITRATOR:  So we're now on page 4 of Exhibit
  


25   46?
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 1             MS. HAMRICK:  Yes.
  


 2             ARBITRATOR:  And we're through, at least for
  


 3   testimony purposes with Exhibit 49?
  


 4             MR. BALLANTINE:  Yes, your Honor.
  


 5             ARBITRATOR:  Is the respondent offering 49 in
  


 6   evidence?
  


 7             MR. BALLANTINE:  We are, your Honor.
  


 8             ARBITRATOR:  Any objection, Ms. Hamrick, to my
  


 9   receiving Exhibit 49?
  


10             MS. HAMRICK:  Exhibit 49?
  


11             ARBITRATOR:  Yes, we were just talking
  


12   about --
  


13             MS. HAMRICK:  No.
  


14             MS. DAVIS:  Forty-six?
  


15             ARBITRATOR:  They jumped ahead to 49 and we
  


16   had some testimony on that and this is essentially a
  


17   summarization of the calculations of rental income as
  


18   set forth in Exhibit 46.
  


19             MS. HAMRICK:  Well, homeowners object because
  


20   we're not quite clear on these dates here.  We believe
  


21   that this might be post the first date of the hearing
  


22   and have costs that weren't noticed to the homeowners.
  


23             ARBITRATOR:  Okay.  You can raise that issue.
  


24   It doesn't make it inadmissible.  It might make it
  


25   inaccurate but it doesn't make it necessarily
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 1   inadmissible.  Dr. St. John has testified these are his
  


 2   calculations summarizing what is in Exhibit 46.  If they
  


 3   are inaccurate, they may turn out to be and I may so
  


 4   find, but the issue is can it come into evidence so I
  


 5   can determine it?
  


 6             MS. HAMRICK:  Yes.
  


 7             (Exhibit 49 was received into evidence.)
  


 8             ARBITRATOR:  Thank you.  It's received.
  


 9             MR. BALLANTINE:  Thank you, your Honor.
  


10             ARBITRATOR:  Let's go back to and go through
  


11   page 3 -- I'm sorry, page 4 of Exhibit 46, which is, I
  


12   believe, what Dr. St. John said you were going to now.
  


13   He noted that his footnotes on page 3, footnotes 1
  


14   through 11, were accurate, without going through each of
  


15   them individually, at least on direct.
  


16             MR. BALLANTINE:  Correct, that's an accurate
  


17   summary, I think, of where we're at.
  


18             ARBITRATOR:  Let's take a 10-, 15-minute break
  


19   now.
  


20             Any idea how much more time, any estimate that
  


21   you have for your direct of Dr. St. John?
  


22             MR. BALLANTINE:  I would say half an hour to
  


23   an hour, probably closer to the half an hour unless I
  


24   wind up being a little bit slower than I think I can be.
  


25             ARBITRATOR:  All right, very good.  Let's take
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 1   15 minutes.
  


 2             (A short recess was taken.)
  


 3             ARBITRATOR:  All right, back on the record.
  


 4   In the matter of In Re:  Nomad Village Mobile Home Park.
  


 5   The representatives for the homeowners are present and
  


 6   the respondent is present.  We are still in the reopened
  


 7   direct examination of Dr. St. John, who is present.
  


 8             He's reminded that he remains under oath.  You
  


 9   can continue.
  


10   BY MR. BALLANTINE:
  


11        Q.   Dr. St. John, when we broke we were looking at
  


12   page 4 of Exhibit 46.  I just want to finish up were
  


13   that page.  Do you have it in front of you?
  


14        A.   I do.
  


15        Q.   All right.  Give us an overview of 46.  Is it
  


16   similar to page 4 of Exhibit 45?
  


17        A.   Yes.
  


18        Q.   Is the analysis essentially the same?
  


19        A.   Absolutely the same.
  


20        Q.   And what does this document tell us?
  


21        A.   Well, in the center following the No. 3, the
  


22   section 3, it says that the permanent increase should be
  


23   $43.35.
  


24        Q.   We see that in line 152?
  


25        A.   That's right.
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 1        Q.   Was that derived the same way as you explained
  


 2   in Exhibit 45?
  


 3        A.   Yes.
  


 4        Q.   So essentially the comparison of the 2016
  


 5   years, the increase cost in 2016 versus 2010 indicates a
  


 6   permanent rent increase of $43 would be justified?
  


 7        A.   Yes.  I mean that's analogous to $36.55 based
  


 8   on 2015.
  


 9        Q.   Okay.
  


10        A.   And it stands to reason that, being another
  


11   year, it might be a little higher, and the analysis
  


12   shows that it is a little higher.
  


13        Q.   Okay, very good.
  


14             Let's go on, then, to the next exhibit, 47.
  


15             ARBITRATOR:  Is 46 being offered now?
  


16             MR. BALLANTINE:  Yes, your Honor, it is.
  


17             ARBITRATOR:  Any objection to 46 being
  


18   received?
  


19             (Exhibit 46 was received into evidence.)
  


20             MS. HAMRICK:  No.
  


21             ARBITRATOR:  Thank you very much, Ms. Hamrick.
  


22             You may continue.
  


23   BY MR. BALLANTINE:
  


24        Q.   And just to take care of this also, Exhibit
  


25   48, very quickly, 48 is entitled a "Profit-and-Loss
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 1   Statement for Lazy Landing MHP, LLC, doing business as
  


 2   Nomad Village, through December 31, 2016."
  


 3             Was this profit-and-loss statement, was this
  


 4   the basis for your income-and-expense analysis in
  


 5   Exhibit 46 for the year 2016, the Exhibit 46 we just
  


 6   looked at?
  


 7        A.   Yes.
  


 8        Q.   All right.
  


 9             MR. BALLANTINE:  Your Honor, I would offer
  


10   Exhibit 48 into evidence as well for that purpose.
  


11             ARBITRATOR:  Thank you.
  


12             Any objection to 48 being received?
  


13             MS. HAMRICK:  No.
  


14             (Exhibit 48 was received into evidence.)
  


15             ARBITRATOR:  Thank you.  It's received.
  


16             MR. BALLANTINE:  Thank you, your Honor.
  


17        Q.   All right, we took care of that, so let's go
  


18   back to Exhibit 47.  Exhibit 47 also covers the year
  


19   2016, correct?
  


20        A.   That's right.
  


21        Q.   All right.  And then, I take it, it would be
  


22   fair to say that the income and expense information is
  


23   also based on Exhibit 48, the profit and loss?
  


24        A.   Yes.
  


25        Q.   And the recent, you have the rental
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 1   adjustments.  It's also based on 49 as we discussed
  


 2   before?
  


 3        A.   Yes.
  


 4        Q.   So tell us about Exhibit 47 and why you did it
  


 5   and what the difference is with Exhibit 46.
  


 6        A.   Well, I think the only difference appears on
  


 7   line 87, page 2.
  


 8        Q.   All right.  In fact, reading the title of this
  


 9   document, it says on lines 1 and 2 here on page 1,
  


10   "Nomad Village fair return analysis, legal and
  


11   consulting fees expense see lines 87 and 94."
  


12        A.   Right.
  


13        Q.   So 87, let's go to line 87, and you can
  


14   explain what you did.
  


15        A.   So line 87, you'll see that in column G of
  


16   line 87 it's blank, and that's because the books of
  


17   record in the -- the income expense statement does not
  


18   include any legal expenses paid in 2016.
  


19        Q.   You mean above the line?
  


20        A.   I was just going to say.
  


21             But below the line -- normally these analyses,
  


22   we only use amounts that are above the line, and the
  


23   books of record actually, as I recall, identify amounts
  


24   below the line as being nonrecurring.  I don't have that
  


25   document in front of me, I don't have 48 so I can't read
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 1   it.
  


 2        Q.   Well, let me give it to you.  Maybe we do want
  


 3   to look at 48.  So let me direct your attention to page
  


 4   2 of Exhibit 48.
  


 5        A.   Right.  So it says, in 6201, or category 6201
  


 6   it says -- for year-to-date it has $335,000 in
  


 7   nonrecurring legal fees.  So the way the books of record
  


 8   are kept, this amount is not included in net operating
  


 9   income, or in the normal expense increases, precisely
  


10   because it's nonrecurring.
  


11        Q.   And did the operator explain to you that those
  


12   nonrecurring legal fees all related to this rent
  


13   control-related litigation?
  


14        A.   That's right, that's the explanation that I
  


15   was given.
  


16        Q.   And those were real dollars that were actually
  


17   paid in the year 2016, correct?
  


18        A.   That's my understanding.
  


19        Q.   All right.  And as a matter of the books of
  


20   record showed that due to the fact that those were
  


21   incurred, that the park actually had a net loss of
  


22   $134,000?
  


23        A.   Well, now you're on page 3 --
  


24        Q.   No, I'm still on page 2 of the -- I'm talking
  


25   about the books and records.
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 1        A.   Okay.
  


 2             ARBITRATOR:  You're looking at the last
  


 3   numerical entries on the bottom of page 2 of Exhibit 48?
  


 4             MR. BALLANTINE:  Yes.  We lost it.  I had it
  


 5   in front of Dr. St. John again, but yes, we are, your
  


 6   Honor, yes.
  


 7        Q.   So my question was, with the legal fees
  


 8   incurred, the park showed a loss of $134,000?
  


 9        A.   That's right.  I might say with legal fees
  


10   included and with interest expense included.  Interest
  


11   expense is also what we call below the line.
  


12        Q.   All right.  But that's real dollars, though,
  


13   that the park actually did pay?
  


14        A.   It did indeed, both of them are real dollars,
  


15   so the park actually had, in cash terms, a $134,472
  


16   loss.
  


17        Q.   So essentially does that mean that the park
  


18   owners, to close out 2016 they had to actually pay
  


19   $134,000 into the park?
  


20        A.   I'm not an accountant, but I believe so.
  


21        Q.   I think the park owners remember doing that.
  


22   I'm sure we can ask them.  I don't think we need to.
  


23             All right, so let's go back to Exhibit 47, and
  


24   we were just looking at line 87, I think, on page 2.
  


25        A.   Right.  So in column J, page 2, Exhibit 47, I
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 1   put this $135,000 --
  


 2        Q.   $335,000?
  


 3        A.   $335,000, thank you, that is below the line in
  


 4   the book of record.  I put it here because -- so let me
  


 5   explain why.
  


 6             So the supposition here is what if someone
  


 7   were to tell us no, these amounts should not be
  


 8   amortized and paid in the manner we've recommended, that
  


 9   I analyzed and that I recommended, but rather these
  


10   should be treated as an expense.
  


11        Q.   When you say "these" --
  


12        A.   The legal fees.  Because the legal fees -- one
  


13   category of legal fees, $400,000, and we're proposing
  


14   that it be amortized.
  


15             If someone was to say, no, that's not the
  


16   right way to do it, it should be treated as an expense,
  


17   the main purpose of doing this 2010-2016 alternative
  


18   analysis is to show that if it is to be an expense and
  


19   that if a case were to be brought based on 2016, or if
  


20   the current case -- if the 2016 numbers were to be used
  


21   on that basis, it would make an enormously greater space
  


22   rent increase.
  


23             I'd like to just say I don't recommend that
  


24   this be followed.  It's not the right way to do it, in
  


25   my opinion, but I do think it's important that we know
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 1   that if legal fees are treated as an expense, then these
  


 2   amounts that I characterized as lumpy, it really
  


 3   distorts --
  


 4             ARBITRATOR:  They are calculated and accounted
  


 5   for in one year rather than amortized over whatever the
  


 6   amortization year is --
  


 7             WITNESS:  Thank you, your Honor.
  


 8             ARBITRATOR:  -- if I understand what you are
  


 9   saying correctly.
  


10             WITNESS:  Yes, you are understanding.
  


11   BY MR. BALLANTINE:
  


12        Q.   And I think there's another element to it as
  


13   well, that that also then leads to a permanent rent
  


14   increase as opposed to one that goes for a limited
  


15   duration of time and then phases out, correct?
  


16        A.   That is correct.
  


17        Q.   Because when we compare operating costs we do
  


18   that to come up with the permanent rent increase?
  


19        A.   That's right.  Exactly.  We're proposing that
  


20   that amount be paid out on an amortized basis over seven
  


21   years.  If it were to be done this way, it would be an
  


22   enormously greater increase and, as you just said, it
  


23   would be permanent.
  


24        Q.   And just so we're clear, when we say the
  


25   amount, the $335,000 is only a portion of the legal fees
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 1   that are at issue or the subject of the 2016 rent
  


 2   increase, correct?
  


 3        A.   That is correct.  The reason I used the
  


 4   $335,000 is that's the amount that happens to have been
  


 5   paid in 2016.  Someone else would have to say why those
  


 6   amounts were paid in that year as opposed to some other
  


 7   year, if it's important, but I simply used that number
  


 8   from the books of record, and if we treat it as an
  


 9   expense, then it has this outcome.
  


10        Q.   Okay.  Let me ask you this way.  You've talked
  


11   about the two ways it could be done, this way or the
  


12   other way.  Would it be fair to say that, in your
  


13   opinion as an economist in this area of regulatory
  


14   economics, that you have got to do it one way or the
  


15   other.  In other words, you can't just ignore the legal
  


16   fees and expenses; otherwise the park owner doesn't get
  


17   a recovery at all for that.
  


18        A.   That's absolutely right.  That goes for
  


19   capital improvements and it goes for legal fees and
  


20   other large, unusual expenses.  That have to be handled
  


21   one way or the other.
  


22        Q.   All right.  So let's see what that -- oh, by
  


23   the way, before we leave page 2, let me direct your
  


24   attention to line 94 that you also referenced, and tell
  


25   us what that is and what you did with that.
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 1             ARBITRATOR:  Which line, I'm sorry?
  


 2             MR. BALLANTINE:  Line 94, your Honor, again on
  


 3   page 2 of Exhibit 47.  I'm looking at line 94,
  


 4   referencing consulting.
  


 5             WITNESS:  Right.  So this is the same
  


 6   principle, that they simply left the consulting fees in
  


 7   the analysis, just as they were in fact paid in columns
  


 8   I and J.
  


 9   BY MR. BALLANTINE:
  


10        Q.   And again, those were consulting fees that
  


11   were incurred relative to the rent control proceedings?
  


12        A.   Right.
  


13        Q.   And rent increase calculations for the
  


14   purposes of the rent control?
  


15        A.   That's right.
  


16        Q.   All right, good, thank you.
  


17             So then let's turn to page 3.  And page 3 -- I
  


18   think the only thing that I want to bring your attention
  


19   to is line 113.  If I understand this correctly,
  


20   essentially what this shows is that if you include the
  


21   legal and consulting fees related to the rent
  


22   proceedings in your income and expense or MNOI analysis,
  


23   you show a net operating loss of $93,000 for 2016.
  


24        A.   Correct.
  


25        Q.   And so let's go to page 4.  Now, is page 4
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 1   similar to page 4 on the other two exhibits, 45 and 46,
  


 2   that we looked at a little while ago?
  


 3        A.   Yes.
  


 4        Q.   So it's essentially you're using those MNOI
  


 5   income and expense figures and applying them to the
  


 6   methodology dictated under the Santa Barbara County Rent
  


 7   Control Ordinance?
  


 8        A.   Yes.
  


 9        Q.   So essentially items 1 and 2 are just
  


10   essentially just the CPI, 75 percent of CPI allocations
  


11   that we discussed?
  


12        A.   Yep.
  


13        Q.   And then page -- or excuse me, No. 3, I guess,
  


14   is then essentially where the -- where this -- having
  


15   expense, the legal and consulting fees kind of shows up
  


16   in the analysis, correct?
  


17        A.   Yeah.  I mean that's what I would call the
  


18   distortion occurs here, that the permanent space rent
  


19   increase would be $208.81 per space per month forever,
  


20   by this analysis.
  


21        Q.   Okay.  It would be fair to say, though, this
  


22   analysis is based on real dollars expended by the park
  


23   in 2016, correct?
  


24        A.   It is, absolutely.
  


25        Q.   And then if we go down to No. 4, those are the
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 1   capital expenses that we had in the rent increase
  


 2   notice, correct?
  


 3        A.   Yes.
  


 4        Q.   The street paving and electric?
  


 5        A.   Right.
  


 6        Q.   But then for other amortized amounts,
  


 7   professional fees, those numbers are different, correct?
  


 8        A.   Well, the one on line 159 is different because
  


 9   I took the $135,000 out of what used to be $400,000.
  


10        Q.   $335,000?
  


11        A.   $335,000, thank you, $335,000 out of the
  


12   $400,000 on the previous table on Exhibit 46.
  


13        Q.   All right.  So that leaves only $65,000 to
  


14   pass through as a temporary increase?
  


15        A.   That's right.
  


16        Q.   You'd have to deduct that, right; otherwise,
  


17   if you left the $400,000 there, it would be essentially
  


18   double recovery and that wouldn't be right?
  


19        A.   That's right, it wouldn't be correct.
  


20        Q.   All right.  So, then, if we go down the rest
  


21   of the page, then, you have the same permanent rent
  


22   increase calculated on item No. 3, and then there are
  


23   two revised -- or the one revised temporary?
  


24        A.   That's right.
  


25        Q.   To get to a total justified increase of $251?
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 1        A.   Correct.
  


 2             ARBITRATOR:  Just so I'm clear, the amounts
  


 3   you have at the bottom, lines 166 through 170 of Exhibit
  


 4   47, that's simply an alternative analysis based on what
  


 5   you talked about a few moments ago, not what was being
  


 6   sought by the respondent in rent increases in this case?
  


 7             MR. BALLANTINE:  Correct.
  


 8             WITNESS:  That's right.
  


 9             MR. BALLANTINE:  Correct, it's to show --
  


10             ARBITRATOR:  It's an alternative scenario
  


11   saying if we did it this way this is what it would be,
  


12   rather than that.
  


13             MR. BALLANTINE:  Right.  And the reason why
  


14   it's presented, we saw in the briefing the homeowners
  


15   had raised a question, said legal fees are not a capital
  


16   expense item, they are not a capital improvement to the
  


17   park, you can't treat them as a temporary rent increase
  


18   like you would a capital expense like building a
  


19   clubhouse or the streets, and our comment is, well, if
  


20   you don't do it that way this is what happens, it's real
  


21   numbers spent, and that's why it's being presented to
  


22   your Honor.
  


23             ARBITRATOR:  An expense item rather than an
  


24   amortization item.
  


25             MR. BALLANTINE:  Exactly.  It shows it in
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 1   a number fashion, very analytical.  If you apply it to
  


 2   the exact same analysis, this is what the difference is.
  


 3             ARBITRATOR:  Is Exhibit 47 being offered?
  


 4             MR. BALLANTINE:  Yes, it is, your Honor.
  


 5             ARBITRATOR:  Thank you.
  


 6             Any objection to Exhibit 47 being received,
  


 7   Ms. Hamrick?
  


 8             MS. HAMRICK:  No.
  


 9             (Exhibit 47 was received into evidence.)
  


10             ARBITRATOR:  Thank you very much.
  


11             Then 45 through 49 have been received.
  


12             You may continue.
  


13             MR. BALLANTINE:  Thank you.
  


14             So I think, your Honor gave a good segue to
  


15   what I want to do, just so we're clear.
  


16        Q.   Let's go to Exhibit 2.
  


17             Dr. St. John, I want to just draw your
  


18   attention to Exhibit 2.  It's in evidence, it's already
  


19   been accepted.  We talked about it last time and so I
  


20   don't want to go through this in detail because we
  


21   already talked about it but since there's been a
  


22   three-month break I do want to spend a moment with it
  


23   just to orient ourselves here in light of the new
  


24   information we have.
  


25             Do you recognize Exhibit 2?
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 1        A.   Yes.  I prepared it.
  


 2        Q.   And this is the document on which the rent
  


 3   increase was based, the rent increase we're dealing with
  


 4   here today?
  


 5        A.   That's right.
  


 6        Q.   So can you tell us a little bit about this
  


 7   exhibit and how it relates to your analysis that you did
  


 8   for 2015 and 2016?
  


 9        A.   Well, this is based on 2015 as the comparison
  


10   year, and this is simply a summary of what is in Table 1
  


11   for 2015, and as originally presented, it summed to
  


12   $108.61 per space.
  


13             The categories 3 and 4 haven't changed.  The
  


14   only thing that's changed in the new analysis is the
  


15   permanent rent increase, category 1 at the top --
  


16        Q.   Two?
  


17        A.   Two, thank you, which was at that time $29.31,
  


18   and in the current analysis, slightly revised analysis,
  


19   it came to $36.55.
  


20        Q.   And you're referencing Exhibit 45, the 2015
  


21   analysis?
  


22        A.   That's right.
  


23             MR. BALLANTINE:  And, your Honor, so we're
  


24   clear, we're asking for what has been noticed, not a
  


25   different number but we're showing an analysis that
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 1   supports that number.
  


 2             ARBITRATOR:  I understand.
  


 3   BY MR. BALLANTINE:
  


 4        Q.   All right.  So if you do it the alternative
  


 5   method, somewhat alternative, slightly tweaked, maybe,
  


 6   is the best way to put it, or slightly updated, what you
  


 7   came out with before for permanent MNOI rent increase of
  


 8   $29.31, by doing the application under 45, that would
  


 9   actually support a $36.55 permanent rent increase,
  


10   correct?
  


11        A.   That's correct.
  


12        Q.   And then if we go down to the temporary
  


13   increases, and I just want to go through them quickly so
  


14   we orient ourselves so what we talked about, item 3,
  


15   "Capital Improvements and Expenses," tell us what that
  


16   is and what you did.
  


17        A.   Well, the streets were paved.  The cost of the
  


18   paving was $274,629.
  


19             The common area electric work was done.  The
  


20   cost of that was $49,161.
  


21             In both of those cases, the amortization was
  


22   done at 9 percent over 15 years, and the results are
  


23   shown both per month and then per space.
  


24        Q.   So they show that they justify a temporary
  


25   space rent increase of the numbers reflected?
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 1        A.   Right.  The total is $23.01 and it will last
  


 2   for 15 years.
  


 3        Q.   Let me ask you about those two things, just
  


 4   make sure I'm real clear.  The 15-year period for these
  


 5   two items of capital improvements and expense, did you
  


 6   select that number?
  


 7        A.   Yes.
  


 8        Q.   And did you do it based on your kind of review
  


 9   of the information that you had about these particular
  


10   capital expense items?
  


11        A.   Yes.
  


12        Q.   And we reviewed those backup items before at
  


13   the last hearing and I don't want to revisit that if we
  


14   don't have to.
  


15             But you did look at those -- the information
  


16   about what was actually done, correct?
  


17        A.   Yes.
  


18        Q.   And in your professional opinion as an expert
  


19   in this field of calculating rent increases, was 15
  


20   years an appropriate number of years to use for this
  


21   amortization?
  


22        A.   Yes.
  


23        Q.   Did that 15 years reasonably relate to the
  


24   expected life of the improvements from an economic
  


25   standpoint?
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 1        A.   Very, very roughly, yes.
  


 2        Q.   And within a standard of reasonableness, as an
  


 3   expert?
  


 4        A.   Yeah, I truly believe so.
  


 5        Q.   And similarly, the 9 percent rate, was that an
  


 6   appropriate rate to use for this amortization?
  


 7        A.   I believe it is.
  


 8        Q.   And again, is that based on your experience as
  


 9   an expert economist doing these types of calculations?
  


10        A.   Yes.  I mean there's no exact number, it could
  


11   be a little higher, could be a little lower.  There's
  


12   probably a range of reasonableness.  I think the 9
  


13   percent is middle of the range.
  


14        Q.   And therefore, appropriate and reasonable?
  


15        A.   Yeah, that's right.  I mean 9 percent by
  


16   today's standards when interest rates are so low may
  


17   seem to some people like a high rate of interest but if
  


18   the park were to go out for a second mortgage to pave
  


19   the streets, I believe they would pay 9 percent, that
  


20   range.
  


21        Q.   Maybe even more?
  


22        A.   Maybe even more.
  


23        Q.   Have you heard of hard money loans to mobile
  


24   home parks in excess of 10 or 12 percent?
  


25        A.   Yes.  I can't cite chapter and verse, but that
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 1   would not surprise me.
  


 2        Q.   All right.  So you applied those numbers, the
  


 3   9 percent and the 15 years, correct?
  


 4        A.   That's right.
  


 5        Q.   And you used your professional judgment to do
  


 6   so?
  


 7        A.   And 9 percent, by the way, was accepted in the
  


 8   last proceeding by all parties, so it seemed reasonable
  


 9   to accept that in this proceeding.
  


10        Q.   Or at least it was accepted by the arbitrator
  


11   repeatedly, correct?
  


12        A.   Right, and by Mr. Barr, who was involved in
  


13   that case.
  


14        Q.   That's a good point.  All right, so then let's
  


15   go to the second part, professional fees, and tell us
  


16   about those.
  


17        A.   Sure.  So the cumulative professional fees are
  


18   recorded as $400,000, and a very rough estimate of the
  


19   professional fees for this proceeding was $110,000, and
  


20   applying the 9 percent and in this case a seven-year
  


21   time period results in the per-month and per-space
  


22   amounts shown on the chart.
  


23        Q.   Let's talk about the amortization period, the
  


24   seven years.  In your professional judgment, was that
  


25   reasonable and appropriate?
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 1        A.   Yes.  It could be less, it could arguably be
  


 2   longer than that.  Seven seems reasonable.  Very
  


 3   roughly, it seems to me, that the amortization of legal
  


 4   fees for one proceeding should ideally expire before we
  


 5   have another proceeding, and park owners often do
  


 6   reapply in another case in five years or ten years,
  


 7   different periods, but a seven-year period seemed
  


 8   reasonable.
  


 9        Q.   That was the period accepted for professional
  


10   fees amortization in the last arbitration?
  


11        A.   That's right, it was.
  


12        Q.   We've talked a little bit about Mr. Barr.  He
  


13   was the expert called by the homeowners at the 2011
  


14   proceeding, correct?
  


15        A.   Yeah.
  


16        Q.   And you were there?
  


17        A.   I was there.
  


18        Q.   And he works with the homeowners in these
  


19   types of proceedings?
  


20        A.   He does.
  


21        Q.   All right.  Have you been at proceedings in
  


22   which you've seen or heard Mr. Barr, or Dr. Barr,
  


23   whatever he is, agree that a five-year amortization for
  


24   professional fees is appropriate?
  


25        A.   I can't recall that.  I wouldn't be surprised,
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 1   but I can't specifically recall him saying that.
  


 2        Q.   Do you recall being in Clovis in July and
  


 3   hearing him say that?
  


 4        A.   I cannot recall that particular thing from
  


 5   that case.  I was there.
  


 6        Q.   All right, let's see.  And so, then, tell us
  


 7   about the -- well, and these two items, the $400,000 to
  


 8   $110,000, again without going back to the exhibits, you
  


 9   did see documents that explained what those were for,
  


10   correct?
  


11        A.   Yes.  You mean like invoices and so forth?
  


12        Q.   Yeah, summaries.
  


13        A.   Right.
  


14        Q.   And we marked them, they're in evidence and we
  


15   don't need to look through them unless you need to.  But
  


16   you looked through those and saw there were documents
  


17   that supported those numbers?
  


18        A.   There are documents that support those
  


19   numbers.
  


20        Q.   And we can look at those documents to see what
  


21   period, for example, those fees related to?
  


22        A.   Yes.
  


23        Q.   Okay.  So going down the line, then, explain
  


24   the summary of the increases and how we get to the
  


25   total.
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 1        A.   Well, it's perfectly simple.  The permanent
  


 2   increase labeled "MNOI increase" is coming from the top,
  


 3   and that came from the original Table 1.  The variable,
  


 4   by the way, is the CPI increase, and this is a point I
  


 5   was making before.
  


 6             The CPI increases are computed by space,
  


 7   specifically for each space, and it depends on whatever
  


 8   the rent is for that space at the time that the increase
  


 9   is calculated, so they vary.
  


10        Q.   And I guess the nomenclature would have been
  


11   better to say 75 percent of CPI.
  


12        A.   Correct.
  


13        Q.   You meant the partial indexing?
  


14        A.   Right, it's always 75 percent in Santa Barbara
  


15   County.
  


16        Q.   Yeah.
  


17        A.   So that's the permanent part.
  


18        Q.   The $29.31?
  


19        A.   Well, the $29.31 plus the variable amount,
  


20   whatever it is for each space, and it comes out to a
  


21   variable amount that, roughly speaking, it would be
  


22   $29.31 plus whatever it was for that particular space
  


23   over that time period.
  


24        Q.   And you've looked at the ordinance, correct?
  


25   We talked about that.
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 1        A.   Yeah.
  


 2        Q.   And the 75 percent of CPI, that can't be at
  


 3   issue or in dispute in these proceedings, correct?
  


 4        A.   I don't think so.  Realistically, I don't
  


 5   think so.
  


 6        Q.   At least whatever that number is --
  


 7        A.   It shouldn't be in dispute.
  


 8        Q.   It's not something subject to having to ask an
  


 9   arbitrator to award?
  


10        A.   That's right.  That's precisely true.
  


11        Q.   I think we've resolved that dispute, but there
  


12   could be a dispute as to what that number is, but once
  


13   we all agree on what 75 percent of CPI is, then that's
  


14   something out of the equation for something that the
  


15   park owner has to ask the arbitrator for, is that
  


16   correct?
  


17        A.   Yes, that's my understanding.
  


18        Q.   Okay, fair enough.  So that's kind of the out
  


19   of the equation, but it's there.
  


20        A.   Yeah.
  


21        Q.   All right.  Tell us about the permanent
  


22   increases and then temporary increases.  Is that simply
  


23   the math from above?
  


24        A.   Just the math.  I just did the addition.  So
  


25   the item 3 -- the two item 3 figures are summed to get
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 1   to $23.01, and the two item 4 amounts are summed to get
  


 2   $56.30.  So the sum of all of these increases, not
  


 3   counting the variable, is $108.61.
  


 4        Q.   Okay.  And that was the amount of rent
  


 5   increase that was noticed, is that right?
  


 6        A.   Yes, that's right.
  


 7        Q.   Let me ask you a few questions about the
  


 8   backup on the electrical.  You looked at the electrical
  


 9   issue a little bit, is that correct?
  


10        A.   Yes.
  


11        Q.   And you've talked a little bit about the fact
  


12   that expenses regarding the electrical under the PUC,
  


13   there are certain things that you don't consider for a
  


14   rent increase and there are certain things that you do
  


15   consider, correct?
  


16        A.   Yes, that's right.
  


17        Q.   Can you explain that a little bit?
  


18        A.   Well, roughly speaking, the PUC issue is that
  


19   there's an agreement between the public utility and the
  


20   park, that the park will submeter the gas and electric,
  


21   electricity cost to the residents, and will charge the
  


22   residents at the rates that the public utility charges
  


23   everyone.  But the public utility charges the park a
  


24   reduced amount in order to leave the park, in theory,
  


25   with residual funds to maintain the system within the
80







TRI-COUNTY COURT REPORTERS   805.963.3900


 1   park.
  


 2        Q.   Then let me ask you about common area because
  


 3   you talked about that before.  You included in your MNOI
  


 4   analysis a factor of expenses that the park incurs for
  


 5   common area expenses related to utilities, correct?
  


 6        A.   Right, right, that's lines -- back on Exhibit
  


 7   45, it's lines 38 and 40.
  


 8        Q.   Okay.  And why did you do that?
  


 9        A.   Well, as I explained before, we normally take
  


10   the utility income and utility expenses out, at least
  


11   the gas and electric income and expenses out.  But if we
  


12   do that, then the common area electricity wouldn't be
  


13   accounted for in any way, so we make an adjustment to
  


14   add it back in, and the protocol that's been used in
  


15   other cases is 10 percent, meaning that perhaps the
  


16   utilities -- the common area utilities are 10 percent of
  


17   the total.  There's no separate meter so there's no way
  


18   to tell precisely, so 10 percent has been used as an
  


19   estimate.
  


20        Q.   And in your professional opinion, that's
  


21   appropriate?
  


22        A.   It seems to me it's appropriate.  I mean if
  


23   someone who knew about electricity were to testify
  


24   otherwise, I would probably defer -- I would defer to
  


25   his or her authority in that area, but I haven't heard
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 1   that in this case or in other cases, so 10 percent has
  


 2   been used quite a lot.
  


 3             We've referred to Dr. Barr quite often.  I
  


 4   believe it's the case that it was his estimate in some
  


 5   case in the past that 10 percent would be true, and
  


 6   we've been using it ever since.
  


 7        Q.   All right.  So then let me circle around on
  


 8   the issue of the common area.  Would it be fair to then
  


 9   say in your professional opinion as an economist doing
  


10   these analyses, that electrical expenses related to
  


11   common area electric example, or common area aspects of
  


12   the park are things that are subject to compensation to
  


13   the park owner through rent increases?
  


14        A.   That's correct.
  


15        Q.   So let me give you a group of documents and
  


16   ask you to look at them.  It's what we'll mark as
  


17   Exhibits 50 to 53.  I'll ask you to look at those
  


18   while --
  


19             Your Honor, if I may approach and provide them
  


20   to your Honor?
  


21             ARBITRATOR:  Yes.
  


22             MR. BALLANTINE:  I previously gave these
  


23   documents to the homeowners today.  I think they have
  


24   seen them well before this, as well.
  


25             (Exhibits 50 - 53 were marked
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 1             for identification.)
  


 2             ARBITRATOR:  These are Exhibits 50 to 53.
  


 3             MR. BALLANTINE:  Yes, sir.  And I'll go
  


 4   through which ones they are.  I thought my office had
  


 5   done it so I apologize for the handwriting, but I wrote
  


 6   the numbers on each of them to avoid confusion.
  


 7             ARBITRATOR:  All right.
  


 8             MR. BALLANTINE:  For the record, I'll identify
  


 9   each of these and then I can talk about them.
  


10             Exhibit 50 is entitled "Settlement Agreement
  


11   Mutual Release."
  


12             Exhibit 51 is entitled "Amendment to
  


13   Settlement Agreement and Mutual Release."
  


14             Exhibit 52 is a letter dated April 30, 2014,
  


15   from the County of Santa Barbara Planning & Development
  


16   Department to me.  It's a two-page letter.
  


17             And then Exhibit 53 is a chain of e-mails
  


18   involving the people of the Santa Barbara Planning &
  


19   Development Department.  The first one is from Steve
  


20   Mason, the assistant director of the department, to
  


21   Massoud Abolhoda, the building official in Santa Barbara
  


22   County.
  


23             ARBITRATOR:  Do these involve settlement
  


24   negotiations in the earlier case?
  


25             MR. BALLANTINE:  No.  They involve a
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 1   settlement agreement not involving the other rent
  


 2   controls proceedings.  They involve a settlement
  


 3   agreement that led to the electrical work that was done
  


 4   pursuant to -- that's relevant to this proceeding.
  


 5             ARBITRATOR:  Okay.  It has nothing to do with
  


 6   the settlement agreement and settlement negotiations as
  


 7   to these parties in this case --
  


 8             MR. BALLANTINE:  No.
  


 9             ARBITRATOR:  -- or the other case?
  


10             MR. BALLANTINE:  Correct.  Nothing to do with
  


11   any settlement involving these two parties.
  


12             ARBITRATOR:  Just wanted to make sure.
  


13             MR. BALLANTINE:  Yes, your Honor.  Nothing to
  


14   do with any rent proceeding whatsoever, nothing to do
  


15   with the homeowners.  The park was a party to this.
  


16             ARBITRATOR:  Let me just confirm with
  


17   Ms. Davis.
  


18             Ms. Davis, you folks have received these four
  


19   exhibits, is that correct?
  


20             MS. DAVIS:  Yes, your Honor.
  


21             ARBITRATOR:  Okay, thank you.
  


22             MR. BALLANTINE:  I guess I can offer them into
  


23   evidence now before I talk about them.
  


24             ARBITRATOR:  Any objection to these four
  


25   exhibits being received, Ms. Davis.
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 1             MS. DAVIS:  No.
  


 2             ARBITRATOR:  Thank you.  Without objection
  


 3   they are received.
  


 4             (Exhibits 50 - 53 were received
  


 5             into evidence.)
  


 6             MR. BALLANTINE:  Thank you.
  


 7             CLERK:  Can I interrupt?  Has the County
  


 8   received those exhibits?
  


 9             MR. BALLANTINE:  I think that you have.  I
  


10   know I've given you everything so far electronically.
  


11   I'll make sure you get a set.
  


12             CLERK:  Is that what was on the disk?
  


13             MR. BALLANTINE:  I'll double-check.  If they
  


14   are not on the disk, I'll give them to you
  


15   electronically and anything we will provide
  


16   electronically.
  


17             CLERK:  Okay, thank you.
  


18             MR. BALLANTINE:  And just to that, and the
  


19   clerk had asked us for electronic versions of all
  


20   exhibits, and we gave them everything that we've marked
  


21   previously, as well as, I note, the first group that we
  


22   looked at.  I'm not sure if we included this.
  


23             ARBITRATOR:  I assume this is from you folks
  


24   or from the County, from the respondent?
  


25             MR. BALLANTINE:  We sent your Honor the exact
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 1   same thing that we sent to the County, in case you
  


 2   preferred electronic to paper.  Some people like to have
  


 3   both.
  


 4             ARBITRATOR:  Off the record.
  


 5             (Discussion off the record.)
  


 6             ARBITRATOR:  Back on the record.
  


 7             You may continue.
  


 8             MR. BALLANTINE:  Thank you.
  


 9        Q.   Dr. St. John, I've handed you Exhibits 50 to
  


10   53.  Have you seen those documents?
  


11        A.   Yes, I've seen them.
  


12        Q.   And you've reviewed them as part of your work
  


13   in this case?
  


14        A.   I have.
  


15        Q.   Maybe the easiest thing to do is go to Exhibit
  


16   51, which is an amendment to 50.  And on 51, I'll bring
  


17   your attention to page 2 of this document.
  


18        A.   Yes.
  


19        Q.   And there's an item No. 1 that says:  "The
  


20   parties hereby modify the scope of work set forth in the
  


21   agreement."
  


22             Do you see that?
  


23        A.   Yes, I do.
  


24        Q.   And then it describes some electrical work to
  


25   be done, correct?
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 1        A.   Uh-huh, I see that.
  


 2        Q.   You see in A, in subs 1 and 2 they reference
  


 3   new transformers?
  


 4        A.   Yes.
  


 5        Q.   And do you see they relate to common areas?
  


 6        A.   I do.
  


 7        Q.   Okay.
  


 8        A.   Yeah.
  


 9        Q.   Now, in your opinion, doing the analysis here,
  


10   would the work related to these two transformers for
  


11   these two common areas, would those be appropriate to
  


12   include in a rent increase?
  


13        A.   Yes.
  


14        Q.   Then I guess I have to go back to 50.  I
  


15   apologize.  I try not to jump back and forth.
  


16             ARBITRATOR:  Question from the bench.
  


17             The increase that you referred to a moment
  


18   ago, Dr. St. John, that would be an increase that would
  


19   be amortized rather than be permanent, is that correct?
  


20             WITNESS:  It probably should be amortized.
  


21             ARBITRATOR:  Got it.  Thank you.
  


22   BY MR. BALLANTINE:
  


23        Q.   And in fact, you've looked at the documents,
  


24   correct, regarding this rent increase?
  


25        A.   Yes.
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 1        Q.   So Exhibit 2 has some reference to common area
  


 2   electrical work costing about $60,000?
  


 3        A.   That's right.
  


 4        Q.   And to your recollection, did that include
  


 5   replacing the two common area transformers?
  


 6        A.   I believe it did.  The reason I said
  


 7   "probably" and not "certainly" is simply because what I
  


 8   don't recall is the breakdown -- at this moment I don't
  


 9   recall the breakdown of the common area electrical work
  


10   and so I don't know how much the transformer part of it
  


11   was.  There were some other things, as I recall.
  


12        Q.   Yeah.  Well, then the other thing was, we can
  


13   look at it here in Exhibit 51, which let's finish off
  


14   before we go back to 50, Item No. 4, it talks about a
  


15   new permanent service connection for 100-amp service to
  


16   Space 92?
  


17        A.   Yes.
  


18        Q.   That was the other item?
  


19        A.   I see, okay.
  


20        Q.   And to your knowledge, then, that was given a
  


21   new line, basically a new connection for that one space,
  


22   correct?
  


23        A.   Yeah.  And all of this was in the nature of a
  


24   project.  This was all part of what I would call a
  


25   project, and that's what this settlement agreement had
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 1   to do with.
  


 2        Q.   All right.  Let me ask you, then, to go back
  


 3   to Exhibit 50 and look at page -- I thought it was
  


 4   carried over to 51, but I was mistaken -- page 3, and
  


 5   I'll actually have you look at Recital F.
  


 6        A.   Yes, I'm looking there.
  


 7        Q.   And I'll just read it into the record so again
  


 8   we're kind of literally all on the same page.
  


 9             ARBITRATOR:  Read it slowly.
  


10             MR. BALLANTINE:  Will do.  Mr. McClure has
  


11   trained me.  I may not be a very good student but he's
  


12   tried.
  


13             "F, Nomad will pay the department the sum of
  


14   $2,000 upon its initial submission of its plans as
  


15   provided for herein and pay the permit costs required
  


16   under the current fee ordinance.  The cost for the
  


17   required permit is $1,221.97.  The penalty fee
  


18   requirement under the Building Fee Ordinance will be
  


19   waived.  Payment will be made upon submittal of the
  


20   plans, as described in this, on or before January 14,
  


21   2011.  Said payments shall be in full and complete
  


22   satisfaction of all costs and abatement or compliance
  


23   pursuant to Santa Barbara County Code Section 10-20.12."
  


24             Do you see that paragraph?
  


25             WITNESS:  Yes.
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 1   BY MR. BALLANTINE:
  


 2        Q.   So let me ask you a few things about that.
  


 3             There's a reference to a $2,000 payment as a
  


 4   processing fee for the initial submissions of the plans,
  


 5   correct?
  


 6        A.   It appears so.
  


 7        Q.   And would it be fair to say that you did not
  


 8   include that $2,000 as something that's in the,
  


 9   essentially, the expenses that are part of the basis of
  


10   the rent increase in this case?
  


11        A.   That's true.
  


12        Q.   And would the same be the case, the $1,221
  


13   cost for the required permit?
  


14        A.   That's not here, either.
  


15        Q.   Okay.  And then it also says "The penalty
  


16   requirement under the building fee ordinance will be
  


17   waived."
  


18             Is it fair to say that there's no penalty cost
  


19   whatsoever in any of the expenses that you included as
  


20   the basis of your rent increase?
  


21        A.   To the best of my memory, no.
  


22        Q.   And in fact, you see that the County said
  


23   there were no penalty?
  


24        A.   In this case, right, exactly.
  


25        Q.   Fair to say, you're not aware of any other
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 1   penalties that were reflected in the books and records?
  


 2        A.   Right, I don't recall any other penalties of
  


 3   any kind.
  


 4        Q.   Okay.  So let me move to Exhibit 50.  I think
  


 5   we're done with 51.  Let me ask you to look at 52.  This
  


 6   is a document you've looked at before?
  


 7        A.   Yes.
  


 8        Q.   And I want to read a couple parts into the
  


 9   record and then ask you about them and I'll do my best
  


10   to do it slowly.
  


11             I want to read the last clause on the first
  


12   page.  It says:
  


13             "The building and safety division of the
  


14   Santa Barbara County Planning & Development Department
  


15   withdraws the following notices of violation and notices
  


16   of determination and vacates all outstanding fines and
  


17   penalties."
  


18             Do you see that?
  


19        A.   Yes, I do.
  


20        Q.   And that was in 2014.  Is that consistent with
  


21   your understanding of the records, that there were no
  


22   outstanding -- there were no penalties or fines that
  


23   came up in any of the books and records?
  


24        A.   Right.
  


25        Q.   And then on the top of page 2, the first
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 1   paragraph says, and I'll read a portion of it:
  


 2             "In accordance with the foregoing, the
  


 3   Building & Safety Division of the Santa Barbara County
  


 4   Planning & Development Department hereby permanently and
  


 5   forever withdraws all outstanding notices of violation
  


 6   and notices of determination and vacates all outstanding
  


 7   fines related to the violation Case No.," and then
  


 8   there's a case number, "Nomad Village Mobile Home Park,"
  


 9   and it has the address, "and no sums are currently owing
  


10   by the property owner or lessee of this property," et
  


11   cetera.  It goes on.
  


12             Do you see that?
  


13        A.   Yes, I do.
  


14        Q.   Is that consistent with your analysis -- that
  


15   is, you haven't included -- there are no fines or
  


16   penalties or anything related to a notice of violation
  


17   that is a cost to the homeowners as the basis of the
  


18   rent increase in your analysis?
  


19        A.   Yeah, that's my understanding.
  


20        Q.   And --
  


21        A.   No fines, no penalties.
  


22        Q.   That would include -- your understanding is
  


23   supported by this letter, correct?
  


24        A.   Yes, it is.
  


25        Q.   And then let me try to move quickly and go
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 1   through Exhibit 53.  Have you looked at this document?
  


 2        A.   Yes, I have.
  


 3        Q.   And there's some highlighted portions to try
  


 4   to make it quicker for us to go through this.  Let me
  


 5   just ask you this.  You've looked at this document,
  


 6   correct?
  


 7        A.   Yes, I have.
  


 8        Q.   Does this indicate to you that the $2,000
  


 9   payment that the park made in 2011 was for the labor
  


10   cost to the Building Department?
  


11        A.   It appears so.
  


12        Q.   But in any event, the $2,000 charge is never
  


13   charged as part of the rent increase?
  


14        A.   No, because we're not using 2011.
  


15        Q.   Fair enough.  Let me just then ask you one
  


16   other area, a couple of questions.
  


17             ARBITRATOR:  Are we through with Exhibit 53?
  


18             MR. BALLANTINE:  Yes, we are.  Thank you, your
  


19   Honor.
  


20   BY MR. BALLANTINE:
  


21        Q.   Let me ask you one other area of questioning.
  


22   You're pretty familiar already with rent control in the
  


23   mobile home context, correct?
  


24        A.   Yeah.
  


25        Q.   Would you say it confers a benefit on the
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 1   homeowners, the existence of rent control ordinances
  


 2   such as the County of Santa Barbara's?
  


 3        A.   Yes.
  


 4        Q.   Tell us in general terms what those benefits
  


 5   are of an ordinance such as Santa Barbara's.
  


 6        A.   Well, the benefits to homeowners are that
  


 7   their rent is less than -- presumably less than it would
  


 8   otherwise be in an open market; the values of their
  


 9   homes are supported in a manner that they might not be
  


10   in an open market.
  


11        Q.   Meaning the value of the homes are higher?
  


12        A.   Values of the homes are higher than they quite
  


13   probably would otherwise be if the rents were not
  


14   controlled.
  


15        Q.   And does rent control also impose an
  


16   obligation to ensure that the park owner receives a fair
  


17   return?
  


18        A.   Yes.  The parallel right, rent control
  


19   ordinances almost all say that rents will be stabilized
  


20   in such a way as to protect homeowners and that,
  


21   simultaneously, the park owner is guaranteed a fair
  


22   return on investment.
  


23        Q.   So would it be fair to say that rent control
  


24   doesn't equal no rent increases, ever?
  


25        A.   No, it does not.  It does not mean no rent
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 1   increases ever.
  


 2        Q.   In fact, if a rent increase is necessary to
  


 3   compensate a park owner for increased expenses, is the
  


 4   park owner entitled to those increased expenses under
  


 5   the Santa Barbara County Rent Control Ordinance?
  


 6        A.   Yes.
  


 7        Q.   And we've looked at how you've calculated that
  


 8   in the exhibits you've presented earlier today?
  


 9        A.   Right.  And I might say there's some tension
  


10   between the two purposes of rent control because, of
  


11   course, residents will prefer the rents be lower and
  


12   park owners in general prefer the rents be higher, and
  


13   it's our job -- his Honor's job, our job -- to try to
  


14   figure that out, to come to some balance between the
  


15   two.  And there's a range of reasonableness, but it's
  


16   really important that rents are stabilized so that
  


17   residents have that kind of stability, and it's also
  


18   important that the park owners not get denied a fair
  


19   return.
  


20        Q.   Okay.  And would it also be fair to say that's
  


21   essentially a regulatory process, what you've just
  


22   talked about?
  


23        A.   That's right.
  


24        Q.   And would it be fair to say also that that
  


25   regulatory process has costs?
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 1        A.   It is costly.
  


 2        Q.   Costs to the park?
  


 3        A.   There's cost to the park, there's cost to
  


 4   homeowners.
  


 5        Q.   And in your opinion, those regulatory costs to
  


 6   the park, is that something the park owner is entitled
  


 7   to recover?
  


 8        A.   Yes, absolutely.
  


 9        Q.   And I guess I have one question, actually
  


10   going back to those Exhibits 50 through 53.  We don't
  


11   have to look at them, but those relate to a
  


12   regulatory -- would it be fair to say that those relate
  


13   to a regulatory process regarding, essentially, the
  


14   operation of the park and essentially the building
  


15   code-type requirements that are governing the park?
  


16        A.   Well, yeah.  I mean this is kind of an example
  


17   of what I was saying before, that the multi-faceted
  


18   regulation of mobile home parks is a burdensome process
  


19   and there are many agencies involved, and it is
  


20   expensive, costly to comply.
  


21        Q.   And is that, again speaking as an expert
  


22   economist working in the mobile home industry, is that
  


23   type of expense a typical expense that park owners incur
  


24   from time to time operating parks?
  


25        A.   When you say "type of expense," you mean the
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 1   expenses associated with figuring out, with the County,
  


 2   what will be done?  For example, with this electric
  


 3   problem that arose, that how will that be resolved?
  


 4        Q.   Correct, the park dealing with the regulatory
  


 5   agency on an issue such as that one?
  


 6        A.   Exactly, yes.  I mean it is costly, there's
  


 7   back and forth, there's letters, there's the necessity
  


 8   to employ attorneys to help figure it out, and other
  


 9   experts sometimes, so, yes, I mean it is a costly
  


10   process.
  


11        Q.   And in your opinion, as an economist dealing
  


12   with rent control issues, regulatory rent control issues
  


13   in mobile home parks, are those costs of dealing with
  


14   these issues that you have just articulated appropriate
  


15   to be compensated -- for the park owner to be
  


16   compensated through a rent increase?
  


17        A.   Yes.
  


18             MR. BALLANTINE:  Thank you.
  


19             Your Honor, I don't have anything else for
  


20   Dr. St. John right now.
  


21             ARBITRATOR:  Thank you.
  


22             Cross-examination.
  


23             MS. DAVIS:  Your Honor, first I'd like to ask
  


24   if you have received our exhibits.
  


25             ARBITRATOR:  I have received Exhibits A, B, C
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 1   and D.  Those are the only exhibits.
  


 2             MS. DAVIS:  No, we e-mailed you Exhibits E
  


 3   through L, Homeowners Exhibits E through L, and an
  


 4   Exhibit from 2011 called Waterhouse Q.
  


 5             ARBITRATOR:  I don't see that I have received
  


 6   them.
  


 7             Has the County received them?
  


 8             CLERK:  No, sir.
  


 9             ARBITRATOR:  Have you received them,
  


10   Mr. Ballantine?
  


11             MS. DAVIS:  Mr. Grady has received them.
  


12             CLERK:  Mr. Grady has received them?  He's not
  


13   here.  I can confirm.
  


14             MS. DAVIS:  Mr. Ballantine, you have received
  


15   them, correct?
  


16             MR. BALLANTINE:  I was going to answer the
  


17   question but I didn't want to talk over somebody else,
  


18   for various reasons.
  


19             Your Honor, yes, I've received some documents
  


20   from the homeowners.  I didn't track what Ms. Davis just
  


21   said now so I'm not sure if it's the same thing, but I
  


22   did receive some documents from the homeowners that I
  


23   actually have some objection to, but in any event I did
  


24   received some documents from the homeowners a day or two
  


25   ago.  I would note they're quite voluminous and I saw
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 1   them a day or two ago.
  


 2             ARBITRATOR:  My office, for whatever reason,
  


 3   did not receive those.  If you have a duplicate set of
  


 4   them here I'll be happy to take a look at them now.
  


 5             MS. DAVIS:  We have an additional Exhibit M.
  


 6             ARBITRATOR:  All right.
  


 7             MS. DAVIS:  After --
  


 8             ARBITRATOR:  If questions are going to be
  


 9   based on those exhibits that I don't have and the
  


10   County -- the clerk who is here with us in the hearing
  


11   room is not aware of, then we need to take a break so
  


12   that she can find those, get them copied for us and then
  


13   we can proceed from there.
  


14             It's 11:20.  It's a little bit early for
  


15   lunch.  Is anybody willing to take lunch now and come
  


16   back about 12:15 and then we just go until we get done
  


17   after that?
  


18             MR. BALLANTINE:  Either way.  Or if they have
  


19   some questions that don't involve the exhibits, we can
  


20   do those now and then break.  So whatever --
  


21             ARBITRATOR:  I'd rather do it contiguously, if
  


22   we can.  I think it would be better for my note taking,
  


23   and one of the things that I am, frankly, wrestling
  


24   with, and I'll alert everybody to it now, is whether or
  


25   not I'm going to want to hear oral argument at the
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 1   conclusion of the hearing today or whether I'm going to
  


 2   want to have briefs, closing argument in writing.
  


 3             MR. BALLANTINE:  I'd be glad to weigh in on
  


 4   that whenever you would like me to.
  


 5             ARBITRATOR:  Well, let's just get to the end.
  


 6   My instinct at the moment, given all of this, I'm
  


 7   thinking I want written briefs, but we'll see.  I
  


 8   understand that that's a cost to the parties, but I want
  


 9   to get it right.
  


10             MR. BALLANTINE:  No, that's fair enough, and I
  


11   think it's appropriate.
  


12             And your Honor may recall that one of the
  


13   things that I suggested at the last hearing would be
  


14   appropriate, there's an element of this rent increase
  


15   that involves evidence essentially that's not in yet,
  


16   which is the costs of the proceedings and the fees and
  


17   professional fees, and I'd suggest that we do that, and
  


18   it is fairly typical in these proceedings by the way of
  


19   a post-trial motion, essentially, like you would in a
  


20   civil case with attorneys' fees put in after judgment
  


21   and then we provide our itemized statements, and
  


22   essentially that's mostly what the brief is.
  


23             ARBITRATOR:  And the amortized breakdown of
  


24   some kind?
  


25             MR. BALLANTINE:  Well, the amortized breakdown
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 1   is there so it would really be the fee statements to
  


 2   support that number, which we would present and the
  


 3   homeowners would have a chance to then comment on that,
  


 4   just like a post trial motion on attorney's fees,
  


 5   essentially.
  


 6             ARBITRATOR:  Post-trial motions on attorney's
  


 7   fees, of course, always changes the amount that one side
  


 8   is going to have to pay to the other.
  


 9             MR. BALLANTINE:  Yeah.  I'll represent that
  


10   what we did in this case was we had an amount that we
  


11   included in the notice of rent increase that went out at
  


12   $110,000, and that was based upon the amount that was
  


13   awarded at the prior arbitration proceeding, so we
  


14   thought it was a reasonable estimate.  We've actually
  


15   exceeded that amount, so I think we're capped at that
  


16   for the purposes of this proceeding.  I think we just
  


17   have to try to justify it to your Honor, which we're
  


18   prepared to do and prepared to do, like I said, by
  


19   post-trial motion.
  


20             ARBITRATOR:  Okay.  We'll deal with that in
  


21   more detail later.
  


22             Let's take a recess now.  It's 11:20.
  


23             Is an hour going to be enough, Madam Clerk, to
  


24   get whatever we need?
  


25             CLERK:  Yes.
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 1             ARBITRATOR:  That being the case, let's come
  


 2   back at 12:30 and we'll be in session from 12:30 until
  


 3   we get through, and then I will decide whether I'm going
  


 4   to take the case under submission with oral argument
  


 5   today or whether I'm going to ask for written argument,
  


 6   first from the petitioner and then from the respondent,
  


 7   and then a reply.  I think that's what I'm going to do,
  


 8   but I'll certainly hear from people.
  


 9             MR. BALLANTINE:  Very good.  And I'll be glad
  


10   to talk to the homeowners during the break and see if we
  


11   can come to an agreement.
  


12             ARBITRATOR:  I'm not going to do it as a
  


13   statutory "You have 30 days and then you have this."  I
  


14   want to see how much time you think you'll need and
  


15   that's what we'll do.  I don't want to make it onerous
  


16   or more onerous than it is inherently but I want to make
  


17   sure that my head is truly on straight when I have the
  


18   case under submission when I make my ruling, whatever it
  


19   turns out to be is.
  


20             MR. BALLANTINE:  Appreciate it.
  


21             ARBITRATOR:  Thank you very much, folks.
  


22             (The lunch recess was taken.)
  


23             (Exhibits E - M marked for identification.)
  


24             ARBITRATOR:  We're back on the record in the
  


25   matter of Nomad Village Mobile Home Park.  I don't see
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 1   that Ms. Hamrick is here.  Is she going to be here this
  


 2   afternoon?  Ms. Hamrick is not going to be here this
  


 3   afternoon?
  


 4             MS. DAVIS:  No.  She only had half a day.
  


 5             ARBITRATOR:  Oh, okay.
  


 6             And who is at the counsel table with you?
  


 7             MS. DAVIS:  Abel Pizano, another homeowners
  


 8   representative.
  


 9             ARBITRATOR:  Would you state your name, spell
  


10   it, and give us your address, please, sir.
  


11             MR. PIZANO:  Abel Pizano, 4326 Calle Real,
  


12   No. 44, Santa Barbara, California, 93110.
  


13             ARBITRATOR:  Thank you.  Nice to have you with
  


14   us.
  


15             We won't deal with the exhibits yet.  I'm
  


16   going to allow completion of the cross-examination of
  


17   Dr. St. John before we go any further.
  


18             Is that okay with you, ma'am?
  


19             MS. DAVIS:  Yes.
  


20             ARBITRATOR:  All right, Ms. Davis, your
  


21   cross-examination of Dr. St. John.
  


22
  


23                      CROSS-EXAMINATION
  


24   BY MS. DAVIS:
  


25        Q.   Dr. St. John, have you read Chapter 11A or
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 1   just 11A-5?
  


 2        A.   Can you say that again, ask it again?  I
  


 3   didn't hear you.
  


 4        Q.   Have you read the complete ordinance or just
  


 5   11A-5?
  


 6        A.   No, no, I've read the whole ordinance.
  


 7        Q.   Did you notice anywhere in the ordinance where
  


 8   it says "maintenance of net operating income"?
  


 9        A.   I don't believe so.
  


10        Q.   Is base year and comparison year anywhere in
  


11   the ordinance?
  


12             ARBITRATOR:  I didn't hear the question.  I'm
  


13   sorry, ma'am, I didn't hear the question.
  


14   BY MS. DAVIS:
  


15        Q.   Is base year and comparison year in the
  


16   ordinance?
  


17             MR. BALLANTINE:  Objection.  Vague and
  


18   ambiguous.  Those terms or those concepts?  They could
  


19   be different.
  


20   BY MS. DAVIS:
  


21        Q.   Are the terms "base year" and "comparison
  


22   year" anywhere in the ordinance?
  


23        A.   I don't remember seeing either term used in
  


24   the ordinance.
  


25        Q.   But you interpreted the concept of base year
104







TRI-COUNTY COURT REPORTERS   805.963.3900


 1   and comparison year in the ordinance?
  


 2        A.   Basically, yes.
  


 3        Q.   Where?
  


 4        A.   You know, I interpreted Section 11A-5,
  


 5   Subsection I, in the best way I could, and it seemed to
  


 6   me that using two years was the appropriate thing to do,
  


 7   because the time period in question runs from --
  


 8        Q.   I'm sorry, could you speak louder, please?
  


 9        A.   Now my microphone is on.  I beg your pardon.
  


10             So the time period in question is between the
  


11   last year considered in the last increase and what we're
  


12   calling the comparison year.  So the relevant time span
  


13   is between 2010 and 2015.
  


14        Q.   That actually says, earlier in the ordinance,
  


15   the immediately preceding 12 months or since the last
  


16   increase.  Every year, isn't there a rent increase every
  


17   year with the automatic increase?
  


18        A.   No.  It's allowed to be every year, but there
  


19   was no increase, for example, in 2015.  So the last
  


20   increase, in a favored-term sense, was an increase
  


21   pursuant to what we've been calling the 2011 case, and
  


22   that ended in 2010.
  


23        Q.   And that's where you got the concept of base
  


24   year and comparison year?
  


25        A.   Yes.
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 1        Q.   In management's rent increase letter, he said
  


 2   the last rent increase was 2014.  That's Exhibit 1, I
  


 3   believe.
  


 4        A.   Right.
  


 5        Q.   So --
  


 6        A.   The last increase was in 2014, until 2016.
  


 7        Q.   But you're using 2010.
  


 8        A.   That's true.  And we're using all of the
  


 9   amounts allowed since 2010, which was an increase in
  


10   2011, 2012, 2013, 2014, and 2016, now.
  


11        Q.   All the amounts allowed, you said?
  


12        A.   All of the amounts actually imposed.  It's
  


13   allowed by the ordinance and noticed of homeowners and
  


14   paid by homeowners.
  


15        Q.   The key word here is "paid by homeowners."
  


16   Let's go to your Exhibit 45, page 4.
  


17        A.   Yes.
  


18        Q.   Line 140.
  


19             ARBITRATOR:  Let me get there.
  


20             WITNESS:  I'm sorry, line?
  


21   BY MS. DAVIS:
  


22        Q.   Line 140 --
  


23        A.   Yes.
  


24        Q.   -- the CPI-justified space rent increase.
  


25        A.   Yes.
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 1        Q.   Now, that is 75 percent of 8.3 percent of the
  


 2   rent, right?
  


 3        A.   Right.
  


 4        Q.   And did you build into that figure the 75
  


 5   percent of 8.3 percent of the difference in CPI between
  


 6   2010 and 2015 that the homeowners had already paid?
  


 7        A.   Yes.
  


 8        Q.   So you're saying that after they have already
  


 9   paid that 75 percent, they need to pay another 75
  


10   percent?
  


11        A.   No, no, no.  The ordinance is quite clear.
  


12   We're supposed to look at the amounts that were awarded
  


13   for what we're calling the CPI increase -- actually, the
  


14   accumulated CPI increases from 2010 to 2015 -- and
  


15   consider them and use them in the particular way this
  


16   ordinance requires, which is when we consider that half
  


17   of that amount was what the ordinance is calling fair
  


18   "return on investment," and the other half is what the
  


19   ordinance calls "expense increases."
  


20        Q.   No, we're not at that line yet.
  


21        A.   Oh.
  


22        Q.   What I'm asking, between or during the years
  


23   2010, 2011, up to 2015, homeowners have already paid 75
  


24   percent of the accumulative 8.3 percent?
  


25        A.   Yes, that's true.
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 1        Q.   And you were saying that that isn't enough,
  


 2   that we need to pay another 75 percent of the CPI for
  


 3   those five years?
  


 4        A.   No, ma'am, no, ma'am, not another 75 percent.
  


 5             If I can refer you to column J, and line 140,
  


 6   which you're pointing to, line 140 has already been
  


 7   imposed or applied to the rents and we're not asking for
  


 8   that again.
  


 9             So the operative line, which is 149, is the
  


10   additional amount that is required on account of the
  


11   expense increases.  So in the addition of this column,
  


12   it comes to -- well, on Table 45 it comes to $115.85,
  


13   and in the original version it came to $108 and some
  


14   cents.  That does not include the already-imposed
  


15   amounts, which is, as you say -- I mean you're right,
  


16   those amounts are already in the rent structure.  They
  


17   don't require -- they don't need to be approved again
  


18   because they're already there.  They are the automatic
  


19   part and homeowners are already paying it and nobody is
  


20   saying that they should pay any more in that category.
  


21        Q.   Well, you are.  You are saying that we need to
  


22   pay another 75 percent --
  


23        A.   No, ma'am.
  


24        Q.   -- of the base rents in 2010?
  


25        A.   Actually, no, I'm not.  Because the $90.73
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 1   that I calculated on line 140 does not get added into
  


 2   the rent increase we're requesting.
  


 3             If you look at the math, the math at the
  


 4   bottom, permanent, 36; seven-year, 56 and change;
  


 5   15-year, 23 and a penny.
  


 6             Those amounts include the $36.55 but nothing
  


 7   above that.  What's above that is, as you were saying,
  


 8   the amounts that have already been charged and paid.
  


 9        Q.   I don't think you're understanding what I'm
  


10   saying.
  


11        A.   Oh.
  


12             MR. BALLANTINE:  Objection.  Argumentative.
  


13   BY MS. DAVIS:
  


14        Q.   All right, let me be clearer, please, because
  


15   I don't understand your response to my question.  Is
  


16   that okay?
  


17        A.   Yes.
  


18             ARBITRATOR:  Yes.
  


19   BY MS. DAVIS:
  


20        Q.   In 2010 homeowners paid an automatic increase
  


21   of, let's say, 1.5 percent?
  


22        A.   Yes.
  


23        Q.   These are not accurate, you understand that?
  


24        A.   I do understand.
  


25        Q.   In 2011 we paid another automatic increase --
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 1        A.   That's right.
  


 2        Q.   -- of the 75 percent of the CPI.
  


 3        A.   Yes.
  


 4        Q.   2012, 2013, 2014, 2015.
  


 5             Now, the time between 2010 and 2015 was an
  


 6   aggregate of 8.3 percent of the change in the CPI.
  


 7             During those six years, the homeowners paid
  


 8   that 8.3 percent -- 75 percent of that 8.3 percent in
  


 9   CPI in the automatic increases.  And your analysis here
  


10   has us paying 75 percent of that aggregate of 8.3
  


11   percent again, in the amount of $35,286.16.
  


12        A.   You know, I can only repeat what I said
  


13   before.  You're mistaken in your understanding of what
  


14   this page means, because the 75 percent of the CPI,
  


15   which, on average over this time period, would be
  


16   $19.73, has already been paid by the homeowners and is
  


17   not being asked for again.  That's the way this
  


18   ordinance works.
  


19        Q.   And I'm sorry, and it has not been asked for
  


20   again?
  


21        A.   It has not been asked for again.
  


22             What is being asked for again is the extra
  


23   amount, because the expenses went up by a lot more than
  


24   the CPI.
  


25        Q.   That is not what your formula says here.  You
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 1   did not take the base year rents for 2010, subtract the
  


 2   base year operating expenses and get an amount -- your
  


 3   traditional MNOI analysis, I'm speaking of.
  


 4        A.   Oh, are you speaking about the Table 1 that we
  


 5   looked at in November?
  


 6        Q.   No.  I'm talking about "Fair Return in the
  


 7   California Courts," the publication you have on your web
  


 8   site.
  


 9        A.   Yes.
  


10        Q.   You explain fair return formulas.
  


11        A.   Yes.
  


12        Q.   And your traditional maintenance of net
  


13   operating incomes formula is different from this?
  


14        A.   That's true.
  


15        Q.   So how do you justify charging homeowners
  


16   another 75 percent of the CPI for those years?
  


17             MR. BALLANTINE:  Objection.  Asked and
  


18   answered.  He said repeatedly he's not.
  


19             ARBITRATOR:  I'm going to let him answer it
  


20   again and then we're going to move on.
  


21             You may respond.
  


22             WITNESS:  Truly, we have not.  I mean I
  


23   understand that you have looked at the MNOI analysis in
  


24   my "Fair Return in the California Courts," and I do
  


25   understand that it is different from the analysis that
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 1   the ordinance asks us to do in this case --
  


 2             ARBITRATOR:  That's because the Santa Barbara
  


 3   ordinance is different from what you were doing in that
  


 4   paper that you have online?
  


 5             WITNESS:  Right, exactly.  The paper that I
  


 6   have online outlined several different fair return
  


 7   systems, none of which apply here because Santa Barbara
  


 8   is an unusual, they have a somewhat unusual way of doing
  


 9   the computations.
  


10             Like I said before, the Santa Barbara
  


11   ordinance is what I call cost pass-through ordinance, or
  


12   maybe we should say an expense pass-through ordinance.
  


13   And I have come to like it, actually, I've come to
  


14   appreciate the beauty of the Santa Barbara way of doing
  


15   it.  It's unusual, but it's not wrong because it allows
  


16   park owners full compensation for all cost increases,
  


17   and it does it in a little bit different way from the
  


18   MNOI formula that I talk about in that paper.
  


19             ARBITRATOR:  The total amount is the -- I
  


20   don't have the other exhibit in front of me at the
  


21   moment, but at the bottom of page 4 of Exhibit 45 --
  


22             WITNESS:  Yes.
  


23             ARBITRATOR:  -- the $115.85 is the total
  


24   amount of increase that is being sought.
  


25             WITNESS:  Well, the comparable amount that was
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 1   noticed to residents is the amount on Exhibit 2, which
  


 2   was $108 and change.
  


 3             MR. BALLANTINE:  61 cents.  $108.61.  That's
  


 4   what was noticed.  That's what is being sought.
  


 5             ARBITRATOR:  The mathematical formula to get
  


 6   there was substantively the same, it's just that we have
  


 7   different numbers in the formula.
  


 8             MR. BALLANTINE:  It was a little bit
  


 9   different, yes.
  


10             WITNESS:  Right.  The method of calculation in
  


11   the original was a little different.  This one is the
  


12   one I would stand behind at this moment because --
  


13             ARBITRATOR:  The one in Exhibit 45.  But it's
  


14   too late for this here in terms of --
  


15             WITNESS:  Exactly, but as to the method -- I
  


16   mean at the last hearing in November you asked at the
  


17   end of the hearing that I revisit the analysis and try
  


18   to make it so that we can all understand it.
  


19             ARBITRATOR:  My last note on my yellow pad.
  


20             WITNESS:  And we did exactly that, so I really
  


21   appreciated that you gave that specific instruction
  


22   because it allowed me to do what arguably I should have
  


23   done originally, which is really figure out how does
  


24   Santa Barbara County do this, what is intended, and I
  


25   believe I've got it right this time.
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 1             ARBITRATOR:  All right.  Next question,
  


 2   please.
  


 3   BY MS. DAVIS:
  


 4        Q.   You said that you began a calculation
  


 5   according to 5(i) and continued on, is that what you
  


 6   said?  5(i), 11A-5(i)?
  


 7        A.   11A-5(i) is the ordinance section that tells
  


 8   us how to do this.
  


 9        Q.   What about 5(i)(1) that it says:  "First,
  


10   grant one half of the automatic increase to management
  


11   as a just and reasonable return on investment"?
  


12        A.   Right.
  


13        Q.   You have here one half of a five-year time
  


14   period.
  


15        A.   Well, we're aggregating over five years, but
  


16   it's the same concept.
  


17        Q.   But it specifically says the automatic
  


18   increase.
  


19        A.   Right.  The accumulated automatic increases.
  


20   You have to -- after all, the park owners don't normally
  


21   do this every year.  So if we're doing it in one year,
  


22   then we'd only be looking at one year; if we're doing it
  


23   after five years, and therefore we're doing it for the
  


24   whole five-year period.
  


25             It's a savings for all of us, a savings for
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 1   homeowners, a savings for park owners, a savings for
  


 2   arbitrators not do it every year.  It's cumbersome to do
  


 3   these things so we do it over a time span, five years,
  


 4   seven years, however often the park owners choose to
  


 5   apply.
  


 6        Q.   Don't you think it would be reasonable for a
  


 7   park owner to notice 11A-5(1) and (2), since it is
  


 8   specified in the, since both of them are specified in
  


 9   the ordinance that they couldn't really be contested by
  


10   homeowners, so why wait five years?
  


11        A.   Well, like I said, I mean it's cumbersome to
  


12   do it every year.  Are you saying that --
  


13        Q.   They have to send the rent notice increase
  


14   every year anyway.
  


15        A.   They do, and they do the calculations this
  


16   way.  They follow the ordinance in -- my understanding,
  


17   they follow the ordinance in doing the calculation every
  


18   year in advance of the noticed rent increase, the
  


19   automatic, we call the CPI increase.
  


20             What owners don't do every year is compile all
  


21   the expense increases and attempt to pass those through.
  


22   This year the park owner decided to do that.  That's
  


23   why --
  


24             ARBITRATOR:  In addition to the 75 percent
  


25   CPI.
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 1             WITNESS:  In addition to the 75, which has
  


 2   already been imposed and paid and no one is arguing
  


 3   about that.  Well, perhaps the homeowners are.
  


 4   BY MS. DAVIS:
  


 5        Q.   Automatic increase -- it's defined in the
  


 6   ordinance, right?
  


 7        A.   I believe so.
  


 8        Q.   Oh, yes it's 11A-5(a)(2).  Now, the automatic
  


 9   increase, no matter what the time span, what the time
  


10   period is, the automatic increase is that which is
  


11   noticed to every homeowner as the annual increase.  It
  


12   says that hereinafter G, 11A-5(g), "The arbitrator shall
  


13   automatically allow a rent increase of 75 percent of the
  


14   CPI increase, hereinafter 'automatic increase.'"
  


15        A.   Yes.
  


16        Q.   Does that apply to the increase that
  


17   management noticed as the automatic CPI increase?
  


18        A.   In my understanding, that is the automatic
  


19   increase.
  


20        Q.   Yes.  So one half of the automatic increase
  


21   for fair return on investment and increased operating
  


22   expenses it says you down have here, should that not be
  


23   one half of the automatic increase, as noticed by
  


24   management?
  


25        A.   Well, the CPI increase is the whole of it, or
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 1   I should say 75 percent of CPI, and the ordinance calls
  


 2   half of it the automatic increase for fair return, and
  


 3   it calls the other half the increase to cover expenses.
  


 4             It's just nomenclature, just a way of speaking
  


 5   about it.  It's what I consider a kind of an arbitrary
  


 6   bifurcation of the whole amount.  The whole amount is 75
  


 7   percent of the CPI for the relevant time period.
  


 8             ARBITRATOR:  And if I'm understanding your
  


 9   testimony correctly, I'm just going to pick a number, if
  


10   the 75 percent number was $100, that is what is going to
  


11   be imposed, but it's going to be described in two $50
  


12   increments.
  


13             WITNESS:  That's right.
  


14             ARBITRATOR:  Because it's defined -- the $100
  


15   automatic increase is broken down within the ordinance
  


16   to have these two components which is simply the way the
  


17   ordinance divides it.
  


18             WITNESS:  That's the way the ordinance divides
  


19   it.  I mean there's no requirements in the ordinance
  


20   that park owners break it down into those two components
  


21   every year when they make the -- when they do the CPI
  


22   adjustment and ask homeowners to pay it.  There's no
  


23   requirement at that stage that this breakdown occur.
  


24             The breakdown occurs when a park owner is
  


25   applying for increased expenses above the CPI limit, and
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 1   that's what we're looking at here on page 4.
  


 2   BY MS. DAVIS:
  


 3        Q.   Except the ordinance specifically says that
  


 4   the park owner is allowed three increases by the
  


 5   ordinance, and if the homeowners object, arbitrator will
  


 6   award the other two anyway.  One, 75 percent of the CPI,
  


 7   which is the automatic annual increase; two, the fair
  


 8   return increase of one half of the automatic increase;
  


 9   and, three, the increase in operating expenses which is
  


10   one half of the automatic increase, which is 1.5 percent
  


11   of the CPI.
  


12        A.   Right.  And two other components, the excess
  


13   expenses and capital improvements or amortized amounts.
  


14        Q.   Yes, but those have to be petitioned for
  


15   arbitration and arbitrated, don't they?
  


16        A.   Well, that's why we're here.
  


17             ARBITRATOR:  That's what we're here doing.
  


18   BY MS. DAVIS:
  


19        Q.   Right.  But the three components I just
  


20   mentioned could be accepted by the homeowners because
  


21   the homeowners know that all three of those components
  


22   are authorized by the ordinance and objecting to them to
  


23   be useless?  Did I finally make it clear?
  


24        A.   You know, I'm not clear about the three.  So
  


25   the ordinance allows the passthrough of 75 percent of
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 1   the CPI each year.  That's one.
  


 2             Nothing more than that is allowed unless and
  


 3   until a park owner comes forward, as the park owner has
  


 4   now come forward, with excess expenses, both in the
  


 5   permanent category and in the temporary category, and
  


 6   that's exactly what is happening here.
  


 7        Q.   Actually, Dr. St. John, if the homeowners do
  


 8   not object to the rent increase, arbitration doesn't
  


 9   have to happen.  That is the point I was trying to make.
  


10        A.   I see.
  


11        Q.   So did we talk about why you chose -- it seems
  


12   very time consuming and difficult to create a formula
  


13   from the ordinance.  Why didn't you use your traditional
  


14   MNOI formula to begin with?  I mean, just to pass it by
  


15   us.
  


16        A.   Well, it seems to me that we should follow the
  


17   ordinance as closely as we can, so that's what I have
  


18   done.
  


19        Q.   I suppose that's for his Honor to decide.  The
  


20   homeowners disagree.
  


21             ARBITRATOR:  Are you suggesting that the park
  


22   owner and his economist are to ignore the ordinance and
  


23   what it requires and do something else that's more
  


24   traditionally done in other parts?
  


25             MS. DAVIS:  No, what I'm saying, your Honor,
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 1   is that I disagree that this particular formula does
  


 2   come from the ordinance.
  


 3             ARBITRATOR:  Oh, I'm sorry.  I misunderstood
  


 4   you.  Thank you.
  


 5             MS. DAVIS:  I am not always crystal clear.
  


 6   I'm sorry.
  


 7             ARBITRATOR:  Judges have that problem, too.
  


 8   That's why there's a Court of Appeal.
  


 9   BY MS. DAVIS:
  


10        Q.   Well, just for the fun of it, Dr. St. John,
  


11   the homeowners did prepare an MNOI calculation according
  


12   to your published traditional formula, just to see how
  


13   close it would be to the one that you prepared.  It's
  


14   our Exhibit M.  Would you take a look at it?
  


15             ARBITRATOR:  We're going to your Exhibit M, is
  


16   that correct?
  


17             MS. DAVIS:  Yes.
  


18             WITNESS:  I haven't seen it.  I don't have it.
  


19             MR. BALLANTINE:  A couple of things.  I see
  


20   it's in a clip here.  I don't believe it was sent to me
  


21   previously because I hadn't seen it before.
  


22             CLERK:  It's in that packet there, the one I
  


23   gave you.
  


24             MR. BALLANTINE:  I see that.  I'm just looking
  


25   to see if it was --
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 1             MS. DAVIS:  It wasn't e-mailed to you,
  


 2   Mr. Ballantine, it was prepared after we received the
  


 3   documents that Dr. St. John prepared that you sent on
  


 4   the day before.
  


 5             MR. BALLANTINE:  We sent those Monday, but
  


 6   Dr. St. John's MNOI was sent last March to the
  


 7   homeowners.  In any event, my concern -- I see it.
  


 8             My concern is that there's no authentication
  


 9   for it, there's no qualification of anyone qualified
  


10   that I know of to prepare an analysis and I don't think
  


11   it's proper.  This witness didn't prepare it.  I don't
  


12   think it's the subject of proper examination.
  


13             ARBITRATOR:  Let me ask you a couple of
  


14   foundational questions.
  


15             Who prepared Exhibit F?
  


16             MS. DAVIS:  Actually, I did.
  


17             ARBITRATOR:  You did?
  


18             MS. DAVIS:  Yes.  I used the steps from
  


19   Dr. St. John's formula in his publication, and I used
  


20   the figures from management's documents and all I did
  


21   was add, subtract, multiply.
  


22             ARBITRATOR:  Well, that's an adequate
  


23   foundation, at least at this point, to ask questions
  


24   about it.
  


25             Dr. St. John, if you would take a look at
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 1   Exhibit M, it's only a one-page exhibit, it appears, if
  


 2   I've got the right one.
  


 3             MS. DAVIS:  That looks like the right one,
  


 4   yes.  I can't see that far so I can't be positive.
  


 5             The title is "MNOI Analysis," pursuant to
  


 6   Dr. St. John's "Fair Return in the California Courts,"
  


 7   Section 3.2.1.
  


 8             ARBITRATOR:  Okay.  If Dr. St. John will take
  


 9   a moment to look at and let us know when he's ready to
  


10   respond to some questions about it that.
  


11             WITNESS:  Well --
  


12             MR. BALLANTINE:  There's no question pending,
  


13   I don't think.  Just look at it, is that correct?
  


14             ARBITRATOR:  Yeah, just look at it for now.
  


15             WITNESS:  Okay.
  


16             ARBITRATOR:  And make some notes, if you need
  


17   to --
  


18             MR. BALLANTINE:  Can I ask a question, your
  


19   Honor.  If he's going to be examined about this
  


20   document, if he could have a few minutes to look at it,
  


21   could I have a minute to talk to him about it as well?
  


22   Could we take a brief break?
  


23             ARBITRATOR:  Sure.  That's not an unreasonable
  


24   request.  We're in recess for five, six minutes.
  


25             MR. BALLANTINE:  Thank you, your Honor.
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 1             (A short recess was taken.)
  


 2             ARBITRATOR:  All right, Dr. St. John, you have
  


 3   digested what is defense Exhibit M?
  


 4             WITNESS:  Yes.
  


 5             ARBITRATOR:  All right.
  


 6             Questions on Exhibit M.
  


 7   BY MS. DAVIS:
  


 8        Q.   Are the steps correct, Dr. St. John?
  


 9             MR. BALLANTINE:  Vague and ambiguous.
  


10             ARBITRATOR:  Speak a -- are the steps correct?
  


11   Do you understand the question?
  


12             WITNESS:  I believe the steps are -- the
  


13   titles of the steps are probably taken from "Fair Return
  


14   in the California Courts," so they are probably right.
  


15             Whether the math is correct is another matter
  


16   entirely.
  


17   BY MS. DAVIS:
  


18        Q.   Are the figures drawn from management's
  


19   documents correct?
  


20        A.   You know, they are numerically -- I can see
  


21   that they're drawn from management documents, but no,
  


22   they are not correct.
  


23        Q.   Could you let me know where they aren't
  


24   correct?
  


25        A.   Sure.  The first line of your chart, which
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 1   says "steps 1 through 4," title of that line says "Base
  


 2   Year Adjusted Rent Income," but it's not.  Well, maybe
  


 3   it is rent income, it's not total income, and for the
  


 4   maintenance of net operating income system you have to
  


 5   use total income, not simply the rent income.  So total
  


 6   income was $656,585.76, not $564,327.90, and therefore,
  


 7   since that number is incorrect in the MNOI formula, all
  


 8   the rest of it is incorrect as well.  I mean the
  


 9   $440,418.01 figure is correct enough, but the
  


10   subtraction that you did in the next line to get
  


11   $123,909 is nowhere near correct.
  


12             If you look on Exhibit 45, page 3, I actually
  


13   did the math in the correct way for this type of
  


14   analysis, and you'll see that the 2010 net operating
  


15   income figure is $216,167.75, not $123,909.
  


16        Q.   So discounting electric income and gas income
  


17   from total income, your figure was what?
  


18        A.   Discounting electric and gas income and
  


19   expense, the net operating income for 2010 was
  


20   $216,167.75.
  


21        Q.   I'm sorry, I didn't hear that completely.
  


22        A.   Sorry, $216- -- you can find this figure on
  


23   Exhibit 45, page 3, column I, at line 111.
  


24        Q.   That's net operating income?
  


25        A.   That's net operating income.
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 1             So your figure of net operating figure is
  


 2   almost $100,000 too low.
  


 3        Q.   Dr. St. John, you said total income?
  


 4        A.   Total income.
  


 5        Q.   Your total income amount, does it include
  


 6   submetered utility income?
  


 7        A.   Well, it includes the sewer and the water, but
  


 8   not the gas and electric.
  


 9        Q.   Okay.  And so what should the very first
  


10   figure be again?
  


11             MR. BALLANTINE:  Well, objection, your Honor.
  


12   She's basically having him rewrite an analysis in the
  


13   middle of a hearing on the fly.  The question is, are
  


14   the numbers in this exhibit that they have proffered,
  


15   they are what they are, and are they right, and he said
  


16   no.  I don't think that it's appropriate to now on the
  


17   record have him recalculate things.
  


18             ARBITRATOR:  I agree.  The objection is
  


19   sustained.
  


20             Let's move on.  The doctor says the exhibit
  


21   that you have proffered has the right ingredients, it's
  


22   just that they are in the wrong proportions, or wrong
  


23   amounts, as part of the hearing, he does not have to,
  


24   essentially, correct the paper.  So that being said, ask
  


25   your next question, please.
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 1   BY MS. DAVIS:
  


 2        Q.   Then may I ask for clarification of the base
  


 3   year should be chosen such that rents are not affected
  


 4   by rent control, that means that the total income would
  


 5   not affected by submetered electric and gas?
  


 6        A.   Can you tell me what you were reading?  Where
  


 7   did you read?
  


 8        Q.   Oh, I'm so sorry.
  


 9        A.   It's okay.
  


10        Q.   Exhibit E, page E17 --
  


11             ARBITRATOR:  Okay.
  


12   BY MS. DAVIS:
  


13        Q.   -- very last paragraph.
  


14        A.   Exhibit E.
  


15             ARBITRATOR:  Where in Exhibit E?
  


16             MS. DAVIS:  E17.
  


17             ARBITRATOR:  E17, thank you.
  


18             WITNESS:  And which line were you referring me
  


19   to?
  


20   BY MS. DAVIS:
  


21        Q.   It's No. 1, the last paragraph.
  


22        A.   I don't have a No. 1.
  


23             ARBITRATOR:  Look at the bottom of the page,
  


24   toward the bottom of the page, there's a block in the
  


25   middle of that page, and it says "Identify the income
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 1   expenses in the base year," and then there's a paragraph
  


 2   that goes from there.
  


 3             WITNESS:  Oh, yeah.
  


 4             ARBITRATOR:  I think I question essentially
  


 5   challenging the methodology . . .
  


 6             MS. DAVIS:  Your Honor, it's for clarification
  


 7   only, not challenge.
  


 8             WITNESS:  So you're asking --
  


 9             MR. BALLANTINE:  Maybe we can have the
  


10   question again now that we've got the right page.
  


11             ARBITRATOR:  I hate to burden the court
  


12   reporter --
  


13             (Record read by reporter.)
  


14             MR. BALLANTINE:  Also compound, as asked.
  


15             ARBITRATOR:  Do you understand the question as
  


16   asked, Doctor?
  


17             WITNESS:  Well, I can speak to it and then if
  


18   I don't answer all of it, she can ask another question,
  


19   perhaps.
  


20             ARBITRATOR:  Let's do it that way and we'll
  


21   move along.
  


22             WITNESS:  So this paper was written, at least
  


23   at this section, on the presumption that we're doing an
  


24   MNOI analysis from the very first year of rent control,
  


25   and we're not.  So this paragraph kind of doesn't apply
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 1   to this case.  When we have subsequent cases -- in other
  


 2   words, when a park applies for what in many
  


 3   jurisdictions is called a special rent increase, kind of
  


 4   what we're here for, repeatedly, like in this case, in
  


 5   2011 and then again in 2016, we have learned to chain
  


 6   the analysis.  When I say "chain," I mean go from the
  


 7   end of the last one to the beginning of this one, so it
  


 8   covers this five-year time span.
  


 9             Now, when I wrote this document it was
  


10   relatively in the early years of rent control, and most
  


11   often it was the first time.  What we were imagining is
  


12   the first time a park ever came, and that would always
  


13   go back to the base year, meaning the year before rent
  


14   control was imposed.  That was very common.  In fact,
  


15   some ordinances demand that we still do that, that we
  


16   use 1979 or 1982 as the base year, even if we're
  


17   applying now in 2016 or 2017.
  


18             But not all ordinances are the same, so the
  


19   language that you're referring to is kind of generic
  


20   language and it doesn't really apply in this case
  


21   because we're not doing that, we're not going all the
  


22   way back to a base year before the ordinance was in
  


23   force.
  


24   BY MS. DAVIS:
  


25        Q.   I do understand that.
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 1        A.   Okay.
  


 2        Q.   Then to clarify my question, is total income
  


 3   supposed to include submetered electrical income --
  


 4        A.   Well --
  


 5        Q.   -- and gas?
  


 6        A.   -- the decisions that caused what we might
  


 7   call the PUC exception, the decision to the law that
  


 8   caused us in this kind of analysis to set aside both the
  


 9   income and expenses for gas and electricity came
  


10   somewhere along the way in the last 30 years.  I don't
  


11   recall exactly when, but it wasn't at the beginning.  No
  


12   one had thought of this at the beginning, so after some
  


13   time period this was thought about, considered,
  


14   adjudicated and ruled upon.
  


15             So when these kind of cases came up in the 80s
  


16   and 90s, no one set aside the income for the expense
  


17   from gas and electricity.  That came later.
  


18             ARBITRATOR:  Again meaning that this language
  


19   isn't applicable to --
  


20             WITNESS:  I would say in a sense this language
  


21   isn't applicable to this case.
  


22             Her question was about this set-aside for gas
  


23   and electric.  I mean I do understand the question.  It
  


24   doesn't invalidate the analysis, whether it's in or out.
  


25   It actually doesn't make much difference because in
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 1   general homeowners pay most of the cost for gas and most
  


 2   of the cost of electricity that the park pays, and the
  


 3   remainder either goes toward maintaining gas and
  


 4   electricity, which is also set aside, or for common area
  


 5   gas and electricity.
  


 6   BY MS. DAVIS:
  


 7        Q.   But today -- today -- would the total include
  


 8   submetered electrical and gas income?
  


 9             MR. BALLANTINE:  Well, again I just want to
  


10   object and maybe reiterate my objection.
  


11             She's saying "Would it."  I think she's saying
  


12   "Would it in a MNOI analysis," which Dr. St. John has
  


13   already testified a straight MNOI analysis is not
  


14   consistent with the statute or the ordinance so we're
  


15   asking a lot of questions about a methodology that is --
  


16             WITNESS:  Let me see if the petitioner will
  


17   accept my modification.
  


18             Can you change it to rather than "would it,"
  


19   would it get your question answered to your satisfaction
  


20   to say "In this case, under the Santa Barbara statute,
  


21   would including those things be part of the gross
  


22   income?"
  


23   BY MS. DAVIS:
  


24        Q.   In this case, Dr. St. John, under the
  


25   Santa Barbara County Rent Control Ordinance, would
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 1   electrical and gas income be included in your analysis?
  


 2        A.   No, they would be set aside.
  


 3        Q.   Thank you.
  


 4             You said that the other six standards, fair
  


 5   return standards wouldn't apply to the rent control
  


 6   ordinance, is that correct?
  


 7        A.   No, I said that the Santa Barbara County
  


 8   ordinance is different from any of the methods that I
  


 9   reviewed in the paper that is Exhibit E.
  


10        Q.   But it does mention fair return on investment
  


11   and just and reasonable return on investment, so you
  


12   could have done one of those?
  


13        A.   Well, all ordinances mention return on
  


14   investment, universally, and then ordinances say how to
  


15   do it.  And the Santa Barbara ordinance has a particular
  


16   method of doing it, and it does not include those other
  


17   methods.
  


18        Q.   Does it actually say in our ordinance that
  


19   management is required to take the steps or does it say
  


20   the arbitrator will take those steps?
  


21        A.   It says the arbitrator will take these steps.
  


22        Q.   Then it's really not a formula for you, it's a
  


23   formula for his Honor, is that correct?
  


24        A.   I'm not a lawyer.
  


25        Q.   Neither am I.
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 1        A.   But I believe -- I believe that what I tried
  


 2   to do was to present it in a way that would help the
  


 3   arbitrator to follow the ordinance.
  


 4             ARBITRATOR:  Is there anything in the
  


 5   ordinance that prevents management from doing it the way
  


 6   you did?
  


 7             WITNESS:  Well, no, I suppose not.  But I
  


 8   believe that you and other arbitrators have said this,
  


 9   they have said to me or to my client, "You didn't follow
  


10   the ordinance, so your method is inapplicable," so I
  


11   don't think it would have been wise for us to present
  


12   other methods.
  


13             ARBITRATOR:  Okay.  The method you presented
  


14   is one that you're saying the arbitrator is required to
  


15   follow, right?
  


16             WITNESS:  Exactly.  We tried to follow --
  


17             ARBITRATOR:  That's what I was trying to
  


18   ascertain.  From the dialogue, I thought petitioner was
  


19   saying that you can't do that because that's exclusively
  


20   my province, and my question is why can't you do that if
  


21   that's what you're trying to do to follow the law.
  


22             WITNESS:  Yes, yes, exactly so.
  


23             ARBITRATOR:  That is, doing it that way is not
  


24   prohibited by the ordinance.
  


25             WITNESS:  That's right.
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 1             ARBITRATOR:  That's the way I read the
  


 2   ordinance, but I wanted to make sure that I was not
  


 3   misunderstanding.
  


 4             Go ahead, next question.
  


 5   BY MS. DAVIS:
  


 6        Q.   Dr. St. John, you've identified capital
  


 7   expenses on your analysis sheet, page 4?
  


 8        A.   Yes.
  


 9        Q.   Before I get into something else, I have to
  


10   ask you, to be fair, did you actually mean capital
  


11   improvements?
  


12        A.   No.
  


13        Q.   Okay.
  


14             MR. BALLANTINE:  I'm sorry, what?
  


15             WITNESS:  She asked did I actually mean
  


16   "capital improvements" when I put it in the line for
  


17   "capital expenses."
  


18   BY MS. DAVIS:
  


19        Q.   I'm sorry, I didn't hear that.
  


20        A.   I was just helping Mr. Ballantine understand
  


21   your question.
  


22             As I understood, your question was, did I make
  


23   a mistake by calling the street paving, electric work
  


24   and legal and consulting fees, calling them "capital
  


25   expenses" as opposed to "capital improvements."
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 1        Q.   No, no, no, I meant No. 4 where you say "New
  


 2   capital expenses."
  


 3        A.   Yes.
  


 4        Q.   Did you actually mean capital improvements?
  


 5        A.   No.
  


 6        Q.   So these are capital expenses with a useful
  


 7   life of one year?
  


 8        A.   No.  They are capital expenses with a useful
  


 9   life of 15 years or thereabouts, in the case of the
  


10   street work and electric work, and capital items with
  


11   useful life, one might say, in the case of the legal
  


12   expenses -- legal and consulting fees.
  


13        Q.   Well, the definitions in the ordinance say
  


14   that what you have described are capital improvements.
  


15        A.   I don't believe so.  The ordinance makes a
  


16   distinction between capital expenses and capital
  


17   improvements.
  


18        Q.   Yes, actually, it does.  In section A2, I
  


19   believe.
  


20             ARBITRATOR:  Referring to section A2, you
  


21   said?
  


22             MS. DAVIS:  A2, yeah.
  


23             ARBITRATOR:  Okay.
  


24   BY MS. DAVIS:
  


25        Q.   A2, (a) and (b).
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 1        A.   Yes.  Was there a question?
  


 2        Q.   Yes.  When you read the definitions between
  


 3   capital improvements and capital expenses in section
  


 4   11A-2(a) and (b), you still say that they are capital
  


 5   expenses?
  


 6        A.   Well, I do, and I'll tell you why.
  


 7             I think the operative language is that capital
  


 8   improvement is any addition or betterment made to a
  


 9   mobile home park, whereas capital expense, in B, is a
  


10   repair or replacement of existing facilities.  So if the
  


11   park had no clubhouse and built one, that would be a
  


12   capital improvement, but if the park did a $100,000
  


13   renovation to its clubhouse, that would be a capital
  


14   expense, in my understanding.
  


15             So in my understanding, the work that was done
  


16   on the transformers and the streets was a repair or
  


17   replacement, not a betterment.  There were streets
  


18   before, there were streets after, there were
  


19   transformers before, and transformers after.  So to my
  


20   mind -- but maybe the more important point to make, it
  


21   makes no difference what we call it whatsoever.  We
  


22   could call any of these things capital improvements or
  


23   capital expenses and the only difference would be what
  


24   line it appears on, not the amount.  The amortization
  


25   calculation would be the same, they would be added up
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 1   the same, the bottom line number would be the same, it
  


 2   really makes no difference.
  


 3        Q.   There is one difference between them.
  


 4        A.   Yes, ma'am?
  


 5        Q.   Yes, also in 11A-5(a)(2) -- no, I'm sorry.  I
  


 6   got lost.
  


 7             ARBITRATOR:  The only difference I see in
  


 8   that, other than nomenclature, is that one uses a useful
  


 9   life of five or more years and the other uses an
  


10   expected life of more than one year, which would also
  


11   include five or more years, would include that as more
  


12   than one.  That's certainly a distinction; I'm not sure
  


13   that it's a difference --
  


14             WITNESS:  Right, thank you, your Honor.
  


15             ARBITRATOR:  -- as a legal matter.
  


16             WITNESS:  Thank you.  I don't think it makes
  


17   any difference in this case.
  


18             MS. DAVIS:  I lost my page.
  


19             ARBITRATOR:  Take your time and find it.  Take
  


20   your time and find it.  I want you to be able to ask the
  


21   questions you want to ask.  You need the page that has
  


22   11(a)(2) on it?  Is that what you need?
  


23             MS. DAVIS:  No, it's my reference material,
  


24   not exhibits.
  


25             ARBITRATOR:  Oh, okay.  I don't have reference
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 1   material.  Or if I did, I wouldn't admit it.
  


 2             MS. DAVIS:  I found it.
  


 3             ARBITRATOR:  Go ahead, ask your question.
  


 4   BY MS. DAVIS:
  


 5        Q.   Dr. St. John, in the ordinance, 11A -- wait a
  


 6   minute.  Oh, that's -- 11A-5(a)(3)(A).  I believe I'm
  


 7   missing a page so I can't be positive.
  


 8             ARBITRATOR:  You're at 11A-5, and what is the
  


 9   sub?
  


10             MS. DAVIS:  11A-5 and down to (a)(3).
  


11             ARBITRATOR:  It begins with "Where the noticed
  


12   increase is in excess of the 75 percent of CPI,
  


13   management shall," and then goes through (a), (b), (c),
  


14   and (d).
  


15   BY MS. DAVIS:
  


16        Q.   So it's 11A-5(a)(3)(A).
  


17        A.   Yes.
  


18        Q.   It mentions here that the documentation
  


19   management should provide would itemize amounts of
  


20   increased operating costs, any capital expenses incurred
  


21   in the prior year to be undertaken for which
  


22   reimbursement is sought, hereinafter "new" capital
  


23   expenses.
  


24        A.   Yes.
  


25        Q.   Were these expenses incurred in the year
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 1   prior?
  


 2        A.   Yes.  Did you say "the" year prior?
  


 3        Q.   "The" year prior, yes.
  


 4             ARBITRATOR:  What you just read a moment ago
  


 5   was the plural, "years prior."
  


 6             MS. DAVIS:  No, in the prior year.
  


 7             ARBITRATOR:  "In prior years."
  


 8             MS. DAVIS:  Does it say "years"?  My copy of
  


 9   the ordinance just says "year."
  


10             ARBITRATOR:  The one that I have says:  "Any
  


11   capital expenses allowed in prior years but not fully
  


12   reimbursed, hereinafter, 'old' capital expenses."
  


13             MS. DAVIS:  Oh, we're speaking of new.
  


14             ARBITRATOR:  I'm reading A-5(a)(3)(A).
  


15             MS. DAVIS:  It does say any -- on your version
  


16   it says "Any capital expenses" --
  


17             ARBITRATOR:  I think this is the current
  


18   version.  Let me see.  It came out of Lexis.  11A(3)(a)
  


19   reads, quote, as follows, on the one that I have.
  


20             Madam Clerk, follow along and see if I have
  


21   got the right one.
  


22             "Itemize amounts for increased operating
  


23   costs; any capital expenses incurred in the prior year
  


24   to be undertaken for which reimbursement is sought,
  


25   hereinafter 'new' capital expenses; any capital expenses
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 1   allowed in prior years but not fully reimbursed,
  


 2   hereinafter 'old' capital expenses; any offset against
  


 3   new or old capital expenses; and capital improvements."
  


 4             That's what mine reads.  So if that's accurate
  


 5   and you have a question about that, please ask it.
  


 6             MS. DAVIS:  My version had just "prior year"
  


 7   with no S, and it would have made a difference.  Your
  


 8   version has "years" --
  


 9             ARBITRATOR:  It has "prior year" on one line
  


10   and "prior years" on another line, but I think again
  


11   that the question is, is that a distinction without a
  


12   difference.  I don't know the answer to that, but I'm
  


13   sure Dr. St. John does.
  


14             MS. DAVIS:  The distinction is new capital
  


15   expenses incurred in the prior year to be reimbursed,
  


16   and old capital expenses can be as old as they need to
  


17   be if they haven't been fully reimbursed.
  


18             ARBITRATOR:  That's correct.  That's the way
  


19   the ordinance seems to read.
  


20             MS. DAVIS:  So these new capital expenses were
  


21   not incurred in the prior year, they were incurred two
  


22   to four years.
  


23             WITNESS:  So am I taking your -- is the
  


24   implication that everything under 4 should have been
  


25   under 5?
139







TRI-COUNTY COURT REPORTERS   805.963.3900


 1   BY MS. DAVIS:
  


 2        Q.   As far as?
  


 3        A.   Everything under the ordinance category 4,
  


 4   which is "New capital expenses," should be under 5,
  


 5   which is "Old capital expenses."
  


 6        Q.   That doesn't change prior year.
  


 7        A.   It does not.  And in my way of understanding
  


 8   the ordinance, whatever the language and whether it's
  


 9   "years" or "year," capital expenses that have not yet
  


10   been fully reimbursed need to be reimbursed now.
  


11        Q.   But the ordinance says "prior year."  You were
  


12   very adamant saying that your formula is according to
  


13   the ordinance and you couldn't use anything else.  Why
  


14   do you insist on ignoring small things but important
  


15   things like "prior year"?
  


16             MR. BALLANTINE:  Objection.  Argumentative.
  


17   There's a whole statutory scheme --
  


18             ARBITRATOR:  I'm going to let him answer that
  


19   question and then we'll move on.
  


20             Do you understand the question?
  


21             WITNESS:  I do understand the question.
  


22             ARBITRATOR:  Is this a distinction without a
  


23   difference or is it, from the standpoint of where
  


24   everything comes out, one and the same?
  


25             WITNESS:  I think it is a distinction without
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 1   a difference.  I haven't seen the legislative history, I
  


 2   don't know why they made a distinction between the -- I
  


 3   don't know why they made a distinction between the prior
  


 4   year and the years previous.
  


 5             What's clear is that these capital expenses,
  


 6   these amortizable expenses have not yet been reimbursed,
  


 7   and I believe the meaning, the fundamental meaning of
  


 8   this paragraph is if they haven't been reimbursed, they
  


 9   should be.
  


10   BY MS. DAVIS:
  


11        Q.   Do you also have a fundamental meaning of the
  


12   purpose of the ordinance?
  


13        A.   Sure.  I think the fundamental purpose of this
  


14   ordinance is to protect residents against unreasonable
  


15   space rent increases while at the same time allowing
  


16   park owners a fair return on investment, and fair return
  


17   on investment as interpreted in this, as I understand
  


18   this ordinance, means passthrough of all increased
  


19   operating expenses and all capital expenses.  All.
  


20        Q.   Yes, I understand that from your publication,
  


21   you believe homeowners should recoup all, every penny.
  


22             But don't you think that $100 a month in a
  


23   low-income community, $161 a month, $180 a month can be
  


24   considered unreasonable by the homeowners?
  


25        A.   You know, that is really outside my expertise.
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 1   I haven't investigated that.  I don't know -- I've heard
  


 2   that a couple miles away rents for spaces in mobile home
  


 3   parks inside the City of Santa Barbara are much higher
  


 4   than they are in Nomad Village.  I haven't done research
  


 5   on that, I can't cite chapter and verse, but that's
  


 6   my -- that's what I have heard, that's my belief.
  


 7             So the affordability of these increases to
  


 8   homeowners is not part of the formula, from your point
  


 9   of view perhaps unfortunately, but it isn't.
  


10             ARBITRATOR:  I believe you've answered the
  


11   question.
  


12             Next question.  Let's move on.
  


13   BY MS. DAVIS:
  


14        Q.   You mentioned earlier that attorney and
  


15   witness fees should be -- for arbitration should be
  


16   passed through to the homeowners at all times?
  


17        A.   Yes.
  


18        Q.   Does management pay our attorney and witness
  


19   fees and arbitration costs?
  


20        A.   No.
  


21        Q.   And using the California legislature enacted
  


22   the California Arbitration Act to deny arbitration
  


23   participants without a written arbitration agreement
  


24   other than a statutory ordinance the rights under the
  


25   Act?
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 1             MR. BALLANTINE:  Objection, your Honor.  The
  


 2   California Arbitration Act is, first of all, wholly
  


 3   inapplicable here, No. 1; and No. 2, way outside the
  


 4   scope of the direct examination of this witness.
  


 5             ARBITRATOR:  Sustained.
  


 6             MS. DAVIS:  I'm sorry, I didn't hear him at
  


 7   all.
  


 8             ARBITRATOR:  His objection was that it is
  


 9   irrelevant, it's completely outside what the California
  


10   Arbitration Act does or doesn't do, and what the
  


11   legislature intended by enacting is, A, outside of what
  


12   we're dealing with here, we're not dealing with the
  


13   California Arbitration Act, we're dealing with the Santa
  


14   Barbara County Rent Control Ordinance for Mobile Home
  


15   Parks and so it really doesn't matter what the
  


16   legislature did or didn't intend, and that's, I think,
  


17   an objection that's well taken and I sustained it.
  


18             Next question, please.
  


19             MS. DAVIS:  If I lay a foundation would it
  


20   be --
  


21             ARBITRATOR:  The issue is not foundation; the
  


22   issue is the California Arbitration Act and what the
  


23   legislature intended in enacting it, unless you can show
  


24   me how it applies to the rent control ordinance we're
  


25   dealing with here and under which this litigation is
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 1   proceeding, I don't see how that helps me or any party
  


 2   to the litigation here at all.
  


 3             It's like trying to apply the Vehicle Code to
  


 4   a battery.  You know, did the legislature do this, did
  


 5   they have in mind it might not apply to batteries?  What
  


 6   difference does it make if you're dealing with a
  


 7   battery?
  


 8             MS. DAVIS:  I understand.
  


 9             ARBITRATOR:  So if you can clarify how you
  


10   believe the California Arbitration Act applies to this
  


11   case in any way, you might have a valid question, but I
  


12   don't see it yet.
  


13             MS. DAVIS:  I spoke too soon.
  


14        Q.   Dr. St. John, in every preceding you've ever
  


15   been in -- court, commissions, boards, arbitration --
  


16   have attorney fees and witness fees been awarded?
  


17             MR. BALLANTINE:  I'm sorry.
  


18             ARBITRATOR:  In every type of case you've been
  


19   involved in, court, arbitration, have attorney's fees
  


20   been awarded.
  


21             MR. BALLANTINE:  I object to that as phrased.
  


22   It's way too broad.  It's really irrelevant here.  I
  


23   don't know, there may be some that had provisions for
  


24   fees, there may be some that didn't.  It's not a helpful
  


25   question and I think it's irrelevant and could be
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 1   misleading.
  


 2             ARBITRATOR:  I agree.  Sustained.  I don't
  


 3   think that ought to be put in.  What does this ordinance
  


 4   provide for?
  


 5             MS. DAVIS:  I'm sorry.
  


 6             ARBITRATOR:  What does the Santa Barbara
  


 7   ordinance that we're litigating under provide for?  Does
  


 8   it provide for costs and attorney's fees to the
  


 9   prevailing party or not?
  


10             MS. DAVIS:  No.
  


11             ARBITRATOR:  Okay.  So you're not exposed and
  


12   they are not exposed.  Granted, perhaps they have more
  


13   money to be able to pay a lawyer than the homeowners do,
  


14   but if the statute doesn't provide for it, I can't award
  


15   even if I feel sorry for one side or the other.
  


16             MS. DAVIS:  Really?  Does that mean that you
  


17   will not award management's attorney's fees for
  


18   arbitration?
  


19             ARBITRATOR:  Does the statute provides for
  


20   management attorney's fees --
  


21             MS. DAVIS:  No.
  


22             MR. BALLANTINE:  Well, so we're clear, your
  


23   Honor, our position is that it absolutely does provide
  


24   for it, and not only that, California law provides for
  


25   it under the California versus Clovis case.
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 1             ARBITRATOR:  There's statutory authority for
  


 2   that and some statutes for attorneys' fees are
  


 3   one-sided.  If it doesn't provide for attorneys fees to
  


 4   your side if you win, then --
  


 5             MS. DAVIS:  That wasn't my point.  I'm saying
  


 6   is that if the homeowners pay management's attorneys
  


 7   fees, the egalitarian thing to do under the purpose of
  


 8   the ordinance to equalize the playing field, they should
  


 9   pay ours.
  


10             ARBITRATOR:  Okay.  You can make that argument
  


11   in your closing argument.
  


12             MS. DAVIS:  But, no, the ordinance does not
  


13   provide for attorney's fees to be paid by any party for
  


14   the other party.
  


15             ARBITRATOR:  Okay.
  


16             MR. BALLANTINE:  Objection.  Move to strike.
  


17   That was not a question to the --
  


18             ARBITRATOR:  Sustained.  It's stricken.
  


19             Let's go, next question.
  


20   BY MS. DAVIS:
  


21        Q.   Dr. St. John, do you have an attorney working
  


22   in your company?
  


23        A.   No.
  


24        Q.   Do you ever check to see if your opinions are
  


25   valid before you go to a preceding?
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 1             I'm sorry, do you check the California laws or
  


 2   opinions, case law before you go to a proceeding and to
  


 3   give an expert opinion?
  


 4             MR. BALLANTINE:  Objection.  Lacks foundation,
  


 5   overbroad, relevancy.
  


 6             ARBITRATOR:  I'm going to let him answer it.
  


 7             Do you check the law to see how it's changed
  


 8   before you render an opinion?
  


 9             WITNESS:  No.
  


10             ARBITRATOR:  Thank you.
  


11             Next question.
  


12   BY MS. DAVIS:
  


13        Q.   May I ask if you research, if you do research
  


14   continuously on your area of expertise?
  


15        A.   No.  You know, I did quite a lot of research
  


16   at the time that I wrote the paper that you have put in
  


17   the record as Exhibit E, or I should say part of my
  


18   paper is in the record as Exhibit E.  I did a lot of
  


19   research at that time.
  


20             I have not done that kind of research since.
  


21   I do these kind of proceedings all the time.  I may do,
  


22   I don't know, half a dozen of these per year, and
  


23   therefore I'm exposed to case law in that way, but I
  


24   don't research it and I'm certainly not a legal
  


25   researcher and I'm not an attorney.
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 1        Q.   You are exposed to it but I don't
  


 2   understand -- I'm sorry, could you explain how you're
  


 3   exposed to it?
  


 4             ARBITRATOR:  He just did.
  


 5             MS. DAVIS:  Oh, I'm --
  


 6             ARBITRATOR:  He's exposed to it when he's
  


 7   working on a case, and he does it up to six times,
  


 8   sometimes more, at least six times a year, and he keeps
  


 9   up to date with what he needs to keep up to date with to
  


10   be able to testify in those cases and learns in those
  


11   cases, et cetera.  I'm not sure what that has to do with
  


12   anything here, but that's the answer to the question.
  


13   At least that's what I understood.
  


14             WITNESS:  Well, just a footnote, if there are
  


15   changes in the law, I'm relying on James Ballantine to
  


16   cover those topics.  That's not my job.  My job is to
  


17   try to apply this ordinance to these facts and help the
  


18   arbitrator know how to rule, how to analyze the
  


19   ordinance in this context.  How case law might apply is
  


20   something else again.  That's something James would
  


21   cover.
  


22   BY MS. DAVIS:
  


23        Q.   At least for Lazy Landing and Waterhouse
  


24   Management, he's not --
  


25             I'm sorry, is he your personal attorney as
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 1   well?
  


 2        A.   No.
  


 3        Q.   I just wanted to clarify.
  


 4             Dr. St. John, you remember Dr. Barr from 2011?
  


 5        A.   I do.
  


 6        Q.   And I remember that he disputed your 9 percent
  


 7   interest, said that 7 percent -- that he saw 7 percent
  


 8   more often.  I don't remember your response to that.
  


 9   Could you remind me what it was?
  


10        A.   I'm not sure what it was, but I can tell you
  


11   what I would say on that topic today.
  


12        Q.   Yes, please.
  


13        A.   That there's a range of rates that could be
  


14   used.  I wouldn't have a terrific objection to 7 percent
  


15   or 9 percent or 11 percent.  And all of those in that
  


16   range I've seen, those rates, so 9 seems like a
  


17   reasonable rate to me.  There's no magic number, there's
  


18   no one number that would apply universally as we try to
  


19   assign a rate of interest in this context.
  


20        Q.   It does seem that way, though, doesn't it?  In
  


21   hard economic times like the past Great Recession, do
  


22   interest rates go down?
  


23        A.   They do.
  


24        Q.   Do they go down significantly?
  


25        A.   They do.
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 1        Q.   And after substantial time has passed and the
  


 2   recession has recovered, there's been a recovery, people
  


 3   recovered from it --
  


 4        A.   Yes.
  


 5        Q.   -- do rates go back up?
  


 6        A.   They often do.
  


 7        Q.   Does it take a while to get back up to the
  


 8   point where it was before?
  


 9        A.   Often, yes.
  


10        Q.   In your opinion, are we at that place right
  


11   now?
  


12             MR. BALLANTINE:  Vague and ambiguous.
  


13             ARBITRATOR:  Do you understand the question?
  


14             WITNESS:  Yeah.
  


15             ARBITRATOR:  Overruled.
  


16             WITNESS:  Well, I would say that in the
  


17   current economic climate, 9 percent is not unreasonable
  


18   for the calculations we're doing here.
  


19   BY MS. DAVIS:
  


20        Q.   You did understand.  Thank you.
  


21             Would you consider pass-through -- may I use
  


22   that word -- management pass-through rent increases,
  


23   would you consider that a credit sale or a loan, if you
  


24   had to choose between the two of them?
  


25             MR. BALLANTINE:  Objection.  Argumentative,
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 1   your Honor.
  


 2             ARBITRATOR:  I didn't understand the question.
  


 3   Did you get it, Mr. Reporter?
  


 4             COURT REPORTER:  Yes, sir.
  


 5             ARBITRATOR:  Could you read it, please.
  


 6             (Record read by reporter.)
  


 7             ARBITRATOR:  It is argumentative.  Sustained.
  


 8             Next question, please.
  


 9   BY MS. DAVIS:
  


10        Q.   How would you classify the rent increase?
  


11             MR. BALLANTINE:  Vague and ambiguous.
  


12   "Classify"?
  


13             MS. DAVIS:  Vague.
  


14             ARBITRATOR:  Define what you mean by
  


15   "classify."  I don't understand.  Whatever he said, I
  


16   wouldn't understand the context of it because I don't
  


17   understand what the question means.
  


18   BY MS. DAVIS:
  


19        Q.   I'm sorry --
  


20             ARBITRATOR:  How is it classified?  Is it
  


21   classified as a debt, is it classified --
  


22   BY MS. DAVIS:
  


23        Q.   Yes.  Do you classify it as a debt or a loan
  


24   or -- help me, what words are there?  Those are the only
  


25   two I can think of right at the moment.
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 1             MR. BALLANTINE:  Again argumentative.  I'm not
  


 2   understanding why a rent increase has to be classified
  


 3   or characterized as anything other than a rent increase.
  


 4   I think it lacks foundation, argumentative and could be
  


 5   misleading.
  


 6             ARBITRATOR:  I don't see where any
  


 7   classification would be relevant, either.  The objection
  


 8   is sustained.
  


 9             Let's move on.  We're kind of getting into
  


10   never-never land that doesn't really mean anything in
  


11   the context of what we're dealing with here, which is
  


12   within the four corners of this ordinance and what
  


13   management was attempting to do which the homeowners are
  


14   attempting to prevent, and whether you call it apples,
  


15   oranges or fruit salad, I don't think it makes a
  


16   difference.
  


17             MS. DAVIS:  The difference, your Honor, is
  


18   that the homeowners and management are disputing the
  


19   validity of the California Constitution in an
  


20   arbitration proceeding --
  


21             ARBITRATOR:  This isn't --
  


22             MS. DAVIS:  -- regarding the interest rate.
  


23   Is that inappropriate to bring up?
  


24             ARBITRATOR:  I don't think this is the forum
  


25   for that.
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 1             MS. DAVIS:  Considering they're charging an
  


 2   interest rate to homeowners, but if you say not --
  


 3             ARBITRATOR:  Did you hear his testimony on
  


 4   direct earlier today?
  


 5             MS. DAVIS:  That he believes it's average?
  


 6             ARBITRATOR:  That given what management would
  


 7   have to do to borrow that money, they would pay interest
  


 8   rates in that range anyway.  It's his opinion that
  


 9   that's valid, that the 9 percent he's using is an
  


10   interest rate that is appropriate.
  


11             If you have expert testimony to the contrary
  


12   that you're going to call as a rebuttal witness,
  


13   perhaps, I don't know the answer to that, then I would
  


14   have to weigh the two.  But whether the Constitution
  


15   is -- it's certainly not usurious under the California
  


16   Constitution, so I don't see where it's helpful.  So
  


17   let's move on.
  


18             MS. DAVIS:  No more questions.
  


19             ARBITRATOR:  All right, thank you.
  


20             Any redirect?
  


21             MR. BALLANTINE:  I have a little bit.  I would
  


22   ask if we could take a short afternoon break and then I
  


23   have a few questions.
  


24             ARBITRATOR:  I was afraid of that.  We'll take
  


25   five minutes.
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 1             (A short recess was taken.)
  


 2             ARBITRATOR:  We are ready.
  


 3             MR. BALLANTINE:  All right, redirect with Dr.
  


 4   St. John.
  


 5
  


 6                     REDIRECT EXAMINATION
  


 7   BY MR. BALLANTINE:
  


 8        Q.   Dr. St. John, let me just cover a few topics
  


 9   quickly so we can move on.  I want to ask you about the
  


10   topic of legal and consulting fees incurred by the park.
  


11        A.   Yes.
  


12        Q.   In these proceedings and other rent-related
  


13   administrative and legal proceedings, Dr. St. John, in
  


14   your opinion, does the ordinance provide for the park
  


15   owner to recover their legal and administrative and
  


16   consulting fees for these types of proceedings?
  


17        A.   Yes, it does.
  


18        Q.   And can you explain how it does, this
  


19   ordinance specifically provides for that?
  


20        A.   Right.  I'm looking at the ordinance section
  


21   11A-5, subsection (f)1, "F" as in "Frank" 1, where
  


22   there's some definitions.  It says "The arbitrator shall
  


23   consider all relevant factors" --
  


24        Q.   So we're looking at sub-(f), kind of in the
  


25   middle of the paragraph, which is only a sentence, "The
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 1   arbitrator shall consider all relevant factors"?
  


 2        A.   Yes, and then right below that, under (1),
  


 3   "Such relevant factors may include, but are not limited
  


 4   to, increases in management's ordinary and necessary
  


 5   maintenance and operating expenses."  And let me stop
  


 6   right there.
  


 7             I believe that legal and consulting fees are
  


 8   ordinary and necessary maintenance or operating
  


 9   expenses.
  


10        Q.   Okay.
  


11        A.   In other words, it really is essential that
  


12   park owners do what we're doing here.  The parks cannot
  


13   be operated in Santa Barbara County without park owners
  


14   having the opportunity to do this.  This is an essential
  


15   part of operating a park.
  


16        Q.   "This" meaning a rent proceeding?
  


17        A.   A rent proceeding.  What we're doing here is
  


18   we are applying for or justifying space rent increases
  


19   that are necessary to fulfill the purpose of the
  


20   ordinance, which is to cover all operating expenses, all
  


21   increases in operating expenses, so this is four square
  


22   within that definition.
  


23        Q.   Dr. St. John, you're aware that some of the
  


24   legal fees that are the subject of this proceeding are
  


25   the result of the park owner, park management being sued
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 1   by the homeowners in a claim that they have that the
  


 2   park owner didn't have an operating permit and couldn't
  


 3   charge any rent, and the homeowners lost that lawsuit
  


 4   after the park defended itself?
  


 5        A.   Yes, I know about that.
  


 6        Q.   And again, in your opinion does that fall
  


 7   within the ordinary and necessary operating expense of
  


 8   the park?
  


 9        A.   Yes.  I mean it certainly is important that
  


10   the park defend itself against lawsuits.
  


11        Q.   Okay.  And let me ask you also to go on and
  


12   ask you if we also see further basis for these types of
  


13   legal fees that you have just been talking about in
  


14   subsection (1) that you were just reading.
  


15             ARBITRATOR:  We're in (f)(1)?
  


16             MR. BALLANTINE:  (f)(1).
  


17        Q.   Let me draw your attention to the second line
  


18   after -- it says "operating expenses," and then it says
  


19   "insurance and repairs; increases in property taxes and
  


20   fees and expenses in connection with operating the
  


21   park."
  


22        A.   Right, fees and expenses in connection with
  


23   operating the park.  That would be another way of saying
  


24   operating -- legitimate -- or how did they say it,
  


25   "ordinary and necessary maintenance and operating
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 1   expenses."
  


 2        Q.   Would include fees?
  


 3        A.   Fees and expenses in connection with operating
  


 4   the park.
  


 5        Q.   And that could include consulting fees such as
  


 6   yours?
  


 7        A.   I believe so, absolutely.
  


 8        Q.   And legal fees such as the ones from my
  


 9   office?
  


10        A.   Right.
  


11        Q.   All right.  Dr. St. John, in your opinion, and
  


12   we've heard about your experience working in this area
  


13   and the six-plus hearings per year in rent
  


14   control-related proceedings, based on that experience,
  


15   in the event that an ordinance -- not this ordinance,
  


16   but in the event that an ordinance said that park
  


17   management could not recover legal fees for rent
  


18   proceedings, in your opinion, would that be proper?
  


19        A.   No, not proper.  It's my understanding --
  


20   actually, you could say more specifically with reference
  


21   to the case law, but it's my understanding that there is
  


22   case law that says that ordinances may not prohibit the
  


23   pass-through of legal and consulting fees, and therefore
  


24   such a provision, if it appeared in an ordinance --
  


25             ARBITRATOR:  Let's me just stop you.  We're
157







TRI-COUNTY COURT REPORTERS   805.963.3900


 1   into an area of law and legal interpretation which I
  


 2   don't believe foundationally Dr. St. John claimed
  


 3   expertise.
  


 4             WITNESS:  It's true.
  


 5             ARBITRATOR:  So let's move on.
  


 6   BY MR. BALLANTINE:
  


 7        Q.   Let me move on.
  


 8             We talked about the 2011 hearing at which
  


 9   Dr. Barr was present, correct?
  


10        A.   Yes.
  


11        Q.   And Dr. Barr is a graduate of Hastings Law
  


12   School, correct?
  


13        A.   Yes.
  


14        Q.   And he's both a lawyer and a planner?
  


15        A.   Yes.
  


16        Q.   And have you heard him at various proceedings,
  


17   including the one in this case in 2011, opine as to the
  


18   law regarding mobile home park and rent control?
  


19        A.   Yes, yes, I have.
  


20        Q.   Have you heard Dr. Barr express the opinion
  


21   that an ordinance could not prevent a park owner from
  


22   recovering legal and administrative fees --
  


23        A.   Yes, yes.
  


24        Q.   -- rent increase?
  


25        A.   Yes.
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 1        Q.   And specifically, again, as to this case for
  


 2   this park and the 2011 preceding, you were present
  


 3   during Dr. Barr's testimony, is that correct?
  


 4        A.   That's true.
  


 5        Q.   And did Dr. Barr testify that in this case
  


 6   park management was entitled, under this ordinance, to
  


 7   recover its legal and administrative costs in the rent
  


 8   preceding in 2011?
  


 9        A.   Yes, I recall that.
  


10        Q.   Thank you.
  


11             In the event that a park didn't recover its
  


12   legal and consulting expenses for these types of
  


13   proceedings, in your opinion, as an economist, would
  


14   that deprive the park owner of a fair return on its
  


15   investment in the park?
  


16        A.   Yes, it would.
  


17        Q.   And tell us about that.
  


18        A.   Well, I mean by analogy, if any other category
  


19   was to be denied arbitrarily, any other category of
  


20   expense were to be denied for some reason, that, too,
  


21   would be a denial of a fair return.
  


22        Q.   Does the park have any way of recovering
  


23   income other than basically -- well, separating out
  


24   utility income, which we've talked about, other than
  


25   getting a rent increase for increased operating costs?
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 1        A.   No, there's no other way.
  


 2        Q.   And again, asking for your opinion as an
  


 3   economist and expert in this field, you heard some
  


 4   questions by the homeowners about affordability to
  


 5   homeowners.  Is affordability to homeowners something
  


 6   that is appropriate to consider in determining whether
  


 7   or not a park owner is getting a fair return?
  


 8        A.   No.
  


 9        Q.   And why not?
  


10        A.   Well, it's simply not part of the analysis.
  


11   It's not part of what we're asked to do.
  


12        Q.   If a park owner was entitled -- it was
  


13   established that they were entitled to a certain rent
  


14   increase for a fair return and the response was that the
  


15   homeowners can't afford that and therefore don't pay
  


16   that, would ultimately, then, if the park owner didn't
  


17   get the rent increase, would he be deprived of fair
  


18   return?
  


19        A.   I believe they would be.
  


20        Q.   Does that essentially turn the park owner into
  


21   an affordable housing project?
  


22        A.   I suppose you could say that.
  


23             ARBITRATOR:  We're going to stop this line of
  


24   questioning entirely.  I don't need somebody to tell me
  


25   what I can request and can't do.  I can figure that out.
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 1             MR. BALLANTINE:  All right.
  


 2             ARBITRATOR:  Thank you very much.  Let's go.
  


 3   BY MR. BALLANTINE:
  


 4        Q.   Then the final thing I want to ask you about
  


 5   is with respect to the allocation of the expenses in
  


 6   your calculations -- for example, in Exhibit 45 --
  


 7   between capital improvement and capital expenses.
  


 8             Did it make any difference in the outcome of
  


 9   your analysis to whether or not you allocated things or
  


10   you characterized things, those expenses as capital
  


11   expenses or capital improvements?
  


12        A.   No.  It made no difference at all.
  


13             I might mention that on the break you and I
  


14   were discussing that the transformers could be
  


15   considered conceivably new expenses or even betterment
  


16   which would make them into a capital improvement, and I
  


17   simply don't know enough to say one way or another, but
  


18   it doesn't make the slightest bit of difference because
  


19   that item, the electric work would be under 5, category
  


20   5, or category 4, and the space rent increase
  


21   required -- the amortized space rent increases would be
  


22   basically the same.  It simply doesn't matter whether we
  


23   call it a capital improvement or a capital expense, so
  


24   it's irrelevant.
  


25        Q.   As part of your analysis that you did to
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 1   prepare, well, your various written analyses, did you
  


 2   actually undertake an exercise of parsing out the
  


 3   ordinance and the language and apply it to the expense
  


 4   items to figure out if they were in fact capital
  


 5   improvements or capital expenses as defined by the
  


 6   ordinance?
  


 7        A.   Well, I did.  And I said before, there's
  


 8   language for the expenses and language for capital
  


 9   improvements that is slightly different, and my
  


10   conclusion prior to this hearing was it was all in the
  


11   category of capital expense.  But if somebody wants to
  


12   persuade me that some part of it should be capital
  


13   improvement, I would say fine, call it capital
  


14   improvement, it doesn't make any difference.
  


15        Q.   On the ultimate rent number?
  


16        A.   The ultimate rent number would be identically
  


17   the same.
  


18        Q.   Thank you.
  


19             MR. BALLANTINE:  Thank you.
  


20             Your Honor, nothing further for Dr. St. John.
  


21             ARBITRATOR:  Cross-examination, if any, on
  


22   that limited redirect?
  


23             MS. DAVIS:  I forgot the one question I had.
  


24   I guess not.
  


25             ARBITRATOR:  Welcome to the club.
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 1             MS. DAVIS:  It's absurd, isn't it?
  


 2             ARBITRATOR:  Nothing further?
  


 3             MS. DAVIS:  I thought I said no.
  


 4             ARBITRATOR:  Thank you.
  


 5             Any other witnesses to be called by the
  


 6   defense?
  


 7             MR. BALLANTINE:  No, your Honor.
  


 8             ARBITRATOR:  We have all of your documentary
  


 9   evidence dealt with?
  


10             MR. BALLANTINE:  I have one other thing, two
  


11   other exhibits that I will proffer, your Honor, and what
  


12   they are, they are PUC rules and regulations.  They are
  


13   judicial notice matters and they are official documents,
  


14   official rules so they don't need authentication beyond
  


15   that.  I know the homeowners have this.  There are two
  


16   of them.
  


17             ARBITRATOR:  These have not been marked by way
  


18   of number as exhibits so let me get -- see what number
  


19   we're up to.
  


20             MR. BALLANTINE:  I think we're at 54, your
  


21   Honor.
  


22             ARBITRATOR:  Let's me just make sure that I
  


23   agree with your count.  Fifty-three is here, so we're up
  


24   to 53, so the next one would be 54 and you want 54 to be
  


25   March 1993?
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 1             MR. BALLANTINE:  Correct, your Honor.
  


 2             ARBITRATOR:  Exhibit 53 is so marked.
  


 3             (Exhibit 54 marked for identification.)
  


 4             Then the next one, obviously, will be
  


 5   Respondent's Exhibit 55.
  


 6             (Exhibit 55 marked for identification.)
  


 7             MR. BALLANTINE:  Yes.
  


 8             ARBITRATOR:  Got it, okay.
  


 9             Ms. Davis, have you had an opportunity to look
  


10   at the two PUC ordinances that he's requesting that I
  


11   take judicial notice of and therefore receive these
  


12   exhibits?
  


13             MS. DAVIS:  I've read them both, your Honor,
  


14   but one of them was a couple of years ago.
  


15             ARBITRATOR:  Well, the issue is, can I take
  


16   judicial notice of it, and whether it's out of date it
  


17   doesn't matter, it would go to the weight rather than
  


18   its admissibility, in my view, but if you have an
  


19   objection that I haven't thought of, I'd be happy to
  


20   hear it.
  


21             MS. DAVIS:  No objection.
  


22             ARBITRATOR:  Okay.  Thank you.  Exhibits 54
  


23   and 55 are received.
  


24             (Exhibits 54 - 55 received into evidence.)
  


25             Respondent is resting?
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 1             MR. BALLANTINE:  Yes, your Honor.
  


 2             ARBITRATOR:  Rebuttal witnesses to be called
  


 3   by the petitioner?
  


 4             MS. DAVIS:  Mr. Waterhouse.
  


 5             ARBITRATOR:  All right.  Let's discuss that.
  


 6   I'm going to ask you for an offer of proof.  The problem
  


 7   I have legally, procedurally, is that a hearing such as
  


 8   this is supposed to go plaintiff first and then
  


 9   plaintiff rests and then the defendant goes and
  


10   defendant rests and then the plaintiff can call rebuttal
  


11   witnesses, but rebuttal witnesses are not witnesses that
  


12   are simply things that should have been testified to or
  


13   people who should have been called when the petitioner
  


14   was putting on their case-in-chief.
  


15             So I'm going to ask you for an offer of proof
  


16   of what you're trying to go into with him.  I understand
  


17   that Ms. Hamrick was not here last time and Mr. Allen,
  


18   who frankly I thought did a very good job, was here.
  


19             MS. DAVIS:  I'm sorry, Judge, did a good job?
  


20             ARBITRATOR:  Yes, I thought he did a good job.
  


21   He was focused, he did very good cross-examination of
  


22   Mr. Waterhouse.  The question is, what are you going to
  


23   go into now?  You see, rebuttal --
  


24             MS. DAVIS:  I'm going to go into several
  


25   subjects that Mr. Allen didn't cover because Mr. Allen
165







TRI-COUNTY COURT REPORTERS   805.963.3900


 1   is our CPA and he was covering only numbers.  He made a
  


 2   mistake in saying that examination was complete when he
  


 3   should have said he would like to change to examining
  


 4   Dr. St. John and then I would take over.
  


 5             The rules for hearing say that hearings do not
  


 6   have to meet exactly according to the technical rules.
  


 7             ARBITRATOR:  I'm aware of that.  What I'm
  


 8   weighing is it's now almost 2:30 of the second day of
  


 9   this hearing.  We have eight-plus hours in it already,
  


10   and this over what is apparently a $108 rent increase
  


11   that respondent is seeking.
  


12             If I were to permit you to reopen under the
  


13   liberal rules that are within my discretion in the Santa
  


14   Barbara ordinance, how long is it going to take you to
  


15   do what you need to do?
  


16             MS. DAVIS:  I have quite a few questions, your
  


17   Honor, but I will be as quick as I can and just request
  


18   that Mr. Waterhouse be as quick as he can.  Brevity
  


19   would be no problem for me.
  


20             ARBITRATOR:  Okay.
  


21             Counsel, given the history of the prior case,
  


22   as I understand it, it would seem to me that exercise of
  


23   my discretion should be to be as complete and thorough
  


24   as I can, to the extent humanly possible given the
  


25   history of the litigation between the parties in this
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 1   case.
  


 2             MR. BALLANTINE:  Understood, your Honor.  I
  


 3   understand where you're coming from.
  


 4             I would make one observation.  What Ms. Davis
  


 5   apparently is asking for is to reopen, as the Court has
  


 6   indicated, reopen --
  


 7             ARBITRATOR:  Substantively, that's correct.
  


 8             MR. BALLANTINE:  I would point out and remind
  


 9   everyone here Ms. Davis was here at that time.  She was
  


10   sitting next to Mr. Allen.  He was conducting the
  


11   examination.  She was here, though.  I mean it's
  


12   really -- it's not like they didn't have an opportunity,
  


13   a full and complete opportunity to cross-examine
  


14   Mr. Waterhouse, and --
  


15             ARBITRATOR:  Either that, she can reopen and
  


16   call him, essentially, under 776 as petitioner's witness
  


17   rather than a cross-examination because she wanted to
  


18   question him, apparently, about some things that weren't
  


19   covered on direct examination.
  


20             Is that correct?
  


21             MS. DAVIS:  Correct.
  


22             MR. BALLANTINE:  Well, even more so.  I
  


23   mean --
  


24             ARBITRATOR:  Tell me what those areas are so I
  


25   can weigh the probative value, how it's going to help me
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 1   as the trier of fact.
  


 2             MS. DAVIS:  I wanted to ask him some questions
  


 3   about the homeowners' assertion that it's been less than
  


 4   12 months since the last rent increase.
  


 5             ARBITRATOR:  Okay.  What else?
  


 6             MS. DAVIS:  I wanted to ask him about whether
  


 7   or not he's had communication with the California Public
  


 8   Utilities Commission about the code violation
  


 9   pass-through, the common area electrical work.
  


10             ARBITRATOR:  All right.  And?
  


11             MS. DAVIS:  I wanted to ask him a few
  


12   questions about street paving, nothing difficult or time
  


13   consuming.
  


14             ARBITRATOR:  Okay.  And?
  


15             MS. DAVIS:  But I do have quite a few
  


16   questions about attorney's fees, and that's about it.
  


17             Oh, I'm sorry, I have questions about the
  


18   applicability of the Nomad Village rental agreements.
  


19             ARBITRATOR:  What is the relevance of the PUC
  


20   code violations?  How does that affect what my decision
  


21   is going to be, whatever it is, or turns out to be?
  


22             MS. DAVIS:  How does it affect?  Was that your
  


23   question, how does it affect?
  


24             ARBITRATOR:  Yes.  There were PUC violations,
  


25   apparently, that are part of some of the exhibits I've
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 1   received that are acknowledged, they were corrected, no
  


 2   fines or fees were imposed.
  


 3             MS. DAVIS:  No, but there was a penalty
  


 4   imposed.  The penalty was abatement of the code
  


 5   violations, and management has completed that abatement,
  


 6   but the California Public Utilities Commission comes
  


 7   into play because they have jurisdiction over some of
  


 8   the utilities, including electric.  And according to
  


 9   State law, code violations have to be paid for by the
  


10   park owner without passing -- without charging
  


11   homeowners for abatement, including attorneys' fees.
  


12             It's very clear in the Health and Safety Code
  


13   and the Mobile Home Residency Law, and our question to
  


14   the California Public Utilities Commission is whether
  


15   their Attachment A that says common area costs are
  


16   allowed for pass-through preempts state law on other
  


17   levels.  They have opened a case which means they are
  


18   considering it very seriously.
  


19             And the first page of Exhibit G -- I believe
  


20   it is Exhibit G -- is confirmation that the case has
  


21   been opened.
  


22             ARBITRATOR:  Let me see if I can find Exhibit
  


23   G.
  


24             MS. DAVIS:  I have a copy.
  


25             ARBITRATOR:  I have G1.  That appears to be
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 1   the settlement agreement.  I'm sorry, that's a defense
  


 2   exhibit.
  


 3             Counsel, this is noted.  I'm going to permit
  


 4   this and I'm going to try to run herd on it so we don't
  


 5   run over time.
  


 6             MR. BALLANTINE:  I'm sorry?
  


 7             ARBITRATOR:  I'm going to permit her to go and
  


 8   be concise and if necessary I'll make some of my own
  


 9   objections if I don't think it's going to help.
  


10             MR. BALLANTINE:  Okay.  Let me just comment on
  


11   the PUC issue, your Honor.  What we learned a few days
  


12   ago was that last October Ms. Davis filed a complaint
  


13   with the state PUC raising allegations that are very
  


14   similar to the ones raised in this proceeding as well.
  


15   We only learned about it a few days ago.  Apparently it
  


16   may or may not be something the park has to defend
  


17   itself in and incur yet additional costs.
  


18             I do have a lot of concerns about examination
  


19   of Mr. Waterhouse in a lawsuit that's been filed against
  


20   him or a proceeding that's been filed against him by
  


21   Ms. Davis in another proceeding.  I don't think it's
  


22   relevant.  I don't think that proceeding is relevant
  


23   here.  It's troubling to me that they would do that when
  


24   we're also essentially defending this arbitration on the
  


25   same issues.
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 1             So in any event, I raise that as an issue of
  


 2   concern, your Honor.
  


 3             ARBITRATOR:  That causes me concern, also.
  


 4   It's not a criminal proceeding so there's no Fifth
  


 5   Amendment issue.
  


 6             MR. BALLANTINE:  That's true.  I agree with
  


 7   that, but there may be issues regarding defending
  


 8   against it and there may be issues of conversations that
  


 9   I have had with Mr. Waterhouse about it.  He has no
  


10   independent knowledge about it other than through me.
  


11             ARBITRATOR:  She wouldn't be able to go
  


12   through attorney-client materials.
  


13             MR. BALLANTINE:  Yes.
  


14             MS. DAVIS:  I'm sorry, I didn't hear that.
  


15             ARBITRATOR:  I said his only knowledge he has
  


16   about it in some of the areas that you may ask about is
  


17   information he got from his attorney, and you don't get
  


18   to get that, that's attorney-client privilege.
  


19             MS. DAVIS:  Yes, I understand that.
  


20             ARBITRATOR:  All right.
  


21             Mr. Waterhouse, do you want to find a seat
  


22   somewhere near your counsel and a microphone so we can
  


23   hear you.  You were sworn at the last hearing.  You
  


24   remain under oath.  Nice to have you back, good to see
  


25   you.
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 1             You may proceed and be very expeditious,
  


 2   please, because this really should have been done last
  


 3   time.
  


 4             MS. DAVIS:  Yes.
  


 5             ARBITRATOR:  And as counsel pointed out, you
  


 6   were here, and if Mr. Allen was acting as lead counsel
  


 7   and forgot something --
  


 8             MS. DAVIS:  I did.  Didn't you notice?
  


 9             ARBITRATOR:  No.  You should have had a
  


10   conversation with him and say "We've got to do this" or
  


11   should have said something before he said he rested.
  


12             MS. DAVIS:  Point taken, your Honor.
  


13             ARBITRATOR:  Anyway, let's go.
  


14
  


15                      KENNETH WATERHOUSE,
  


16               having been previously sworn, was
  


17              examined and testified as follows:
  


18
  


19                 CROSS EXAMINATION (Reopened)
  


20   BY MS. DAVIS:
  


21        Q.   Mr. Waterhouse, you mentioned at one time you
  


22   own about 90 parks in California, is that right?
  


23        A.   Yes, we own and manage 90 parks in California,
  


24   one in Reno, Nevada.
  


25        Q.   I'm sorry, I should have said your limited
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 1   liability company.  Would that be more accurate?
  


 2        A.   Waterhouse Management is a corporation and the
  


 3   management company to approximately 90-plus parks.
  


 4        Q.   Oh, so they are not all yours?
  


 5        A.   No.
  


 6        Q.   Oh, I understand.  Thank you.
  


 7             How many of those that are your parks or owned
  


 8   by LLCs with whom you're a principal -- that wasn't very
  


 9   clear, was it?
  


10        A.   Not really.
  


11        Q.   How many are parks owned by your limited
  


12   liability companies are rent controlled?
  


13             MR. BALLANTINE:  Objection.  Relevancy,
  


14   financial privacy.
  


15             ARBITRATOR:  Sustained.
  


16   BY MS. DAVIS:
  


17        Q.   Do you have written arbitration agreements
  


18   with any of your parks?
  


19             MR. BALLANTINE:  Objection.  Your Honor.
  


20   Relevancy.
  


21             ARBITRATOR:  What's the relevance of that?
  


22             MS. DAVIS:  We are in arbitration.
  


23             ARBITRATOR:  Okay.  If he has 60 parks that
  


24   have arbitration agreements and 40 that don't, or 30
  


25   that don't, so what?  How does that affect us here?
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 1             MR. BALLANTINE:  And I think this is a
  


 2   different kind of arbitration.  It's an arbitration
  


 3   imposed by the Santa Barbara County Rent Control
  


 4   Ordinance.
  


 5             ARBITRATOR:  I agree with that also, but I'm
  


 6   taking a broader view.
  


 7             MS. DAVIS:  I'm trying to find out if the
  


 8   arbitration agreement is required between management and
  


 9   homeowners of rent controlled parks, if the ordinance
  


10   requires arbitration.
  


11             MR. BALLANTINE:  I think it's an
  


12   apples-and-oranges issue, your Honor.
  


13             ARBITRATOR:  Whether the law says they've got
  


14   to have an arbitration agreement, the ordinance in Santa
  


15   Barbara provides for it for this kind of case, that's
  


16   all really I care about, is what's required in this kind
  


17   of a case.  I don't care if there's a trespass issue or
  


18   some other unlawful entry into the park or into a home,
  


19   a homeowner, mobile home by then and it has to be
  


20   arbitrated or goes to a trial or whatever.  I don't see
  


21   that that helps me at all.
  


22             Next question, please.  Sustained.
  


23   BY MS. DAVIS:
  


24        Q.   Does management have --
  


25             May I ask if he has one with us?
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 1             MR. BALLANTINE:  Well, relevance again to the
  


 2   extent that we're talking about an arbitration under the
  


 3   ordinance that's imposed regardless of any agreement or
  


 4   not.  They are the ones that invoked arbitration; we're
  


 5   not disputing that we're participating.  Relevance.
  


 6             MS. DAVIS:  Then do I understand that
  


 7   management doesn't dispute that this is compulsory
  


 8   arbitration.
  


 9             ARBITRATOR:  This is compulsory arbitration
  


10   under the ordinance.
  


11             MR. BALLANTINE:  Under the ordinance.  It is
  


12   what it is.
  


13             ARBITRATOR:  Yes.
  


14             MS. DAVIS:  May I ask his Honor a question?
  


15             ARBITRATOR:  Yes.
  


16             MS. DAVIS:  Does that mean it's also
  


17   statutory --
  


18             ARBITRATOR:  No.
  


19             MS. DAVIS:  -- the ordinance?
  


20             ARBITRATOR:  I think you're misunderstanding
  


21   the term "statutory."  It's not a legal -- this
  


22   ordinance is for purposes of this kind of proceeding and
  


23   these issues, it is the law that applies to these kind
  


24   of proceedings, and it requires arbitration.
  


25             MS. DAVIS:  Yes, I understand.  But what I'm
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 1   asking is, it's compulsory arbitration, but can it also
  


 2   be, on a different definition, be statutory?  I'm asking
  


 3   about the definition.
  


 4             ARBITRATOR:  I don't know that I know the
  


 5   answer to that question.  I don't know if you can
  


 6   consider this ordinance a statute then it's statutory.
  


 7             I don't think it matters in terms of the
  


 8   outcome.  We're here because we have to be here because
  


 9   that's what the ordinance says.  The ordinance empowers
  


10   me to do certain things and prevents me from doing
  


11   certain other things as a trier of fact.  Whether
  


12   there's another agreement that the facts will be
  


13   different, if it wasn't a rent increase, it would have
  


14   to be arbitrated, but what difference does it make?
  


15             The relevance is sustained.
  


16             MR. BALLANTINE:  Thank you.
  


17             ARBITRATOR:  Next question.
  


18   BY MS. DAVIS:
  


19        Q.   All right, then.  Were you aware of
  


20   homeowners' motion for summary judgment before the first
  


21   day of hearing in November?
  


22             MR. BALLANTINE:  Objection.  Your Honor.
  


23   Relevance.  If he's aware of it, it may have been
  


24   through me, but it's already been ruled on, the motion
  


25   for summary motion.
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 1             MS. DAVIS:  I can't hear you, Mr. Ballantine,
  


 2   I'm sorry.
  


 3             MR. BALLANTINE:  Relevance.  The motion has
  


 4   already been ruled on.  Also, attorney-client privilege
  


 5   to the extent that I was served with the motion, not
  


 6   Mr. Waterhouse, so any communication would have been
  


 7   between me and Mr. Waterhouse.
  


 8             ARBITRATOR:  Sustained on all grounds, but
  


 9   relevance, particularly, as well as attorney-client
  


10   privilege.
  


11             You were here the last time.  I ruled that the
  


12   summary judgment motion was not in proper form.
  


13             MS. DAVIS:  I did hear, yes, your Honor.
  


14             ARBITRATOR:  So it couldn't be made on that
  


15   ground.  Besides that, there are triable issues of fact
  


16   even if I considered it on its merits, and it would be
  


17   denied there, too, so whether he was aware of it or
  


18   whatever he did about it or thought about it or how he
  


19   learned about it doesn't change anything.  Where does
  


20   that help us defeat what you're trying to do with the
  


21   rent increase?
  


22             MS. DAVIS:  What I'm trying to do is learn if
  


23   he's aware what it said so that I may ask him some
  


24   questions about it.  Was aware of our grounds?
  


25             ARBITRATOR:  Well, without reference to the
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 1   summary judgment, just ask him, are you aware that one
  


 2   of the grounds we're defending this on is this, one of
  


 3   the grounds we're defending this on is this, one of the
  


 4   grounds we're defending this on is this, and then ask
  


 5   your questions that are relevant to that.  That will
  


 6   make it cleaner.
  


 7             MS. DAVIS:  Thank you.
  


 8             ARBITRATOR:  You bet.  Happy to do it.
  


 9   BY MS. DAVIS:
  


10        Q.   Mr. Waterhouse, are you aware that we are
  


11   objecting to this rent increase as being within 12
  


12   months of the last rent increase?
  


13             MR. BALLANTINE:  I would just interpose a
  


14   limited object on that.  Object to the extent that it's
  


15   calling for attorney-client privilege communication,
  


16   which really gets me to a problem.  It really doesn't
  


17   matter if he's aware of the basis.
  


18             ARBITRATOR:  Well, I know where the question's
  


19   going to go.  I'm going to overrule it subject to a
  


20   motion to strike.
  


21             You may answer the question.  I don't think it
  


22   invades privilege.  Are you aware that that is one of
  


23   the defenses that they are raising?
  


24             WITNESS:  Yes.
  


25             ARBITRATOR:  Thank you.
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 1             Next question.
  


 2   BY MS. DAVIS:
  


 3        Q.   Do you have an opinion as to that assertion?
  


 4        A.   No.
  


 5        Q.   Would you like to share it with us, please?
  


 6        A.   I said "no."  My answer was no, I don't have
  


 7   an opinion.
  


 8        Q.   Oh, I'm sorry.  I thought you said "yes."
  


 9             So you don't dispute our claim that it's been
  


10   less than 12 months since the rent increase beginning
  


11   July 1, 2016?
  


12             MR. BALLANTINE:  Objection, your Honor.
  


13   Argumentative, assumes facts not in evidence.
  


14             ARBITRATOR:  Overruled.
  


15             You may answer the question.
  


16             WITNESS:  Yes, I do dispute it.
  


17   BY MS. DAVIS:
  


18        Q.   Thank you.  I think that would be your
  


19   opinion, yes.  Thank you.
  


20             Now, did the arbitrator in 2008 -- may I use
  


21   his name?
  


22             ARBITRATOR:  Whatever the arbitrator did in
  


23   2011 or whenever that hearing was is not binding on me.
  


24             MS. DAVIS:  No, your Honor, but it's in the
  


25   exhibits and may I ask about the exhibits?
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 1             ARBITRATOR:  I've had a whole lot of exhibits
  


 2   that have been proffered that have been received without
  


 3   objection from either side.  Many of them, if not most
  


 4   of them have little relevance to what I'm being asked to
  


 5   do.  Your defense is whether he's aware of them and what
  


 6   he thinks of them.  You're going to argue them to me
  


 7   ultimately as to why I should go your way, and they are
  


 8   going to argue to me why I should go their way, so what
  


 9   he thinks about your affirmative objections to the rent
  


10   increase, they are what they are, whether he agrees with
  


11   them or not.  He can believe he's a Volkswagen; it
  


12   doesn't mean he has to sleep in the garage.
  


13             MS. DAVIS:  It's not his opinion I'm after,
  


14   your Honor.
  


15             ARBITRATOR:  Well, it seems to be where you're
  


16   going.  Try again.
  


17             MS. DAVIS:  I'll try again.  And by the way,
  


18   Mr. Biersmith's awarded opinion is in management's
  


19   exhibits, not ours.  It sounded like you thought I meant
  


20   our exhibits.
  


21             ARBITRATOR:  If you asked me what is in who's
  


22   exhibits, I couldn't tell you without an index.
  


23   BY MS. DAVIS:
  


24        Q.   Mr. Biersmith's August -- no, December 20,
  


25   2011, award, he awarded $320,000 in an escrow account
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 1   with a provision, didn't he?  The provision was that any
  


 2   monies not spent on capital improvements within six
  


 3   months of this award would be returned to homeowners.
  


 4   Do you remember?
  


 5             MR. BALLANTINE:  Objection to the extent the
  


 6   document is not in front of the witness.
  


 7             MS. DAVIS:  I'm sorry?
  


 8             MR. BALLANTINE:  I said objection to the
  


 9   extent the document is not in front of the witness.
  


10             ARBITRATOR:  Do you recall that, what she
  


11   recited in that award?
  


12             WITNESS:  No, sir, I don't.
  


13             MS. DAVIS:  It's management's Exhibit 19,
  


14   page 3.
  


15             ARBITRATOR:  Do you have your exhibits there?
  


16   Exhibit 19, page 3.
  


17             MS. DAVIS:  Oh, I'm sorry, that page is
  


18   missing from our copy.  It's homeowners F, page 3.
  


19             ARBITRATOR:  Homeowners F, page 3.
  


20             MS. DAVIS:  My apologies.  I was reading this.
  


21   It's exhibit -- management's Exhibit 18 --
  


22             ARBITRATOR:  All right, hang on.
  


23             MS. DAVIS:  -- page 15.
  


24             ARBITRATOR:  Well, your Exhibit F doesn't have
  


25   a page 15.
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 1             MS. DAVIS:  No, it's management Exhibit 18,
  


 2   page 15.
  


 3             CLERK:  That should be Q.
  


 4             ARBITRATOR:  Which exhibit am I supposed to be
  


 5   looking at and where?  You said it was Exhibit 18 of
  


 6   theirs.
  


 7             MS. DAVIS:  Management's Exhibit 18, page 15.
  


 8             ARBITRATOR:  Okay.
  


 9             MR. BALLANTINE:  We have that, your Honor.
  


10   BY MS. DAVIS:
  


11        Q.   So you do remember or you just read that?
  


12        A.   Yes, I did.
  


13        Q.   And it's true?
  


14        A.   What is true?
  


15        Q.   That what I quoted is on that page?
  


16             MR. BALLANTINE:  Well, I'm not sure what that
  


17   means.  The document says what it says.
  


18             ARBITRATOR:  The document says what it says.
  


19   I note that it says exactly what you said it said.
  


20             Next question.
  


21   BY MS. DAVIS:
  


22        Q.   Were any capital improvements made within six
  


23   months?  I mean was any of the money, the $320,000 spent
  


24   on capital improvements?
  


25        A.   The money was ready to be spent, we were
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 1   prepared to spend it until the homeowners appealed the
  


 2   decision and held us up from spending the money.  The
  


 3   money was in a reserve account held by the bank.  And we
  


 4   were paying interest on that money, also.  It was only
  


 5   through your appeal, the appeal of the homeowners
  


 6   association that stopped us from doing the work.  My
  


 7   understanding is that the arbitrator was trying to hold
  


 8   jurisdiction within this case for six months, but then
  


 9   the appeal came from the HOA which then held up quite a
  


10   few months before we could do anything.
  


11        Q.   That wasn't my question.  May I repeat it?
  


12             ARBITRATOR:  I thought you got an answer.
  


13             MS. DAVIS:  No.  I got a reason for the answer
  


14   that I didn't hear the answer.
  


15             ARBITRATOR:  The answer was that none of the
  


16   money, there's money that was not spent because of the
  


17   appeal.  The appeal essentially throws any obligation or
  


18   any opportunity to or any right they had to do it until
  


19   the appeal was over.
  


20             WITNESS:  Yes, sir.
  


21             MS. DAVIS:  Yes, your Honor.  But the first
  


22   six words would have been enough.
  


23             ARBITRATOR:  Next question.
  


24   BY MS. DAVIS:
  


25        Q.   And after the Board of Supervisors vacated
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 1   almost every award that the arbitrator made, the
  


 2   arbitrator's second award, or revised -- I'm sorry,
  


 3   revised award and opinion on remand of August 2012,
  


 4   that's page 3 of our Exhibit F.  He said -- can you read
  


 5   item No. 1, please?
  


 6             MR. BALLANTINE:  You mean the award on page 3?
  


 7   It says what it says.
  


 8             WITNESS:  The amount of the temporary increase
  


 9   is, money sign, dash zero dash per month, period.
  


10   BY MS. DAVIS:
  


11        Q.   So the arbitrator confirmed the awards vacated
  


12   in that award?
  


13             MR. BALLANTINE:  Well, objection.
  


14   Argumentative.
  


15             ARBITRATOR:  It is.  The document says what it
  


16   says.  Let's move on.
  


17   BY MS. DAVIS:
  


18        Q.   And then during the court proceedings with
  


19   Judge Anderle, did he also say that the $320,000 could
  


20   be charged to the homeowners?
  


21        A.   My understanding, it was remanded back to the
  


22   arbitrator for that decision.
  


23        Q.   For the $320,000?
  


24        A.   That's my understanding.
  


25        Q.   Or a different amount?
184







TRI-COUNTY COURT REPORTERS   805.963.3900


 1        A.   I don't have the exact amount, but it was what
  


 2   we had in the reserve amount, which I think was a little
  


 3   over $320,000.
  


 4        Q.   Would you look at your Exhibit 36, page 26,
  


 5   paragraph 4.
  


 6             MR. BALLANTINE:  Page what?
  


 7             MS. DAVIS:  Page 26, paragraph 4.
  


 8             MR. BALLANTINE:  There's a lot of stuff on
  


 9   that page.  Is there something we should look at?
  


10             ARBITRATOR:  Paragraph 4, "The finding of the
  


11   arbitrator will include."
  


12             And the question is?
  


13   BY MS. DAVIS:
  


14        Q.   And the question is:  Does that paragraph
  


15   indicate the judge ruled that $320,000 was not an
  


16   appropriate rent increase and that it should be vacated
  


17   per the Board of Supervisors.
  


18             MR. BALLANTINE:  Objection to the extent it's
  


19   calling for a legal conclusion.  The document says --
  


20             ARBITRATOR:  Sustained.  It says what it says.
  


21             MS. DAVIS:  Oh, I finally get it.  It says
  


22   what it says.
  


23             ARBITRATOR:  Yes.  It's in evidence.  It's
  


24   been received.
  


25             MS. DAVIS:  You forget we're not attorneys.
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 1             ARBITRATOR:  I understand.  Any document
  


 2   that's been received in evidence, when it's time for you
  


 3   to argue it, you can argue it and put whatever spin you
  


 4   think is appropriate under the circumstances and I will
  


 5   certainly consider that.
  


 6   BY MS. DAVIS:
  


 7        Q.   Did you discontinue that award as soon as the
  


 8   judge's ruling was final?
  


 9        A.   I'm sorry, I couldn't hear you.  I'm sorry.
  


10        Q.   Did you discontinue the $320,000 award that
  


11   was vacated by the judge?
  


12             ARBITRATOR:  What do you mean "discontinue"?
  


13   I don't understand the question.
  


14   BY MS. DAVIS:
  


15        Q.   Discontinue charging the homeowners for that
  


16   award?
  


17             MR. BALLANTINE:  Objection.  Vague and
  


18   ambiguous.
  


19             ARBITRATOR:  Do you understand the question?
  


20             WITNESS:  As it wasn't final at the time, so
  


21   we continued.
  


22             ARBITRATOR:  Okay.  It wasn't final at the
  


23   time so they continued.
  


24             Next question.
  


25   BY MS. DAVIS:
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 1        Q.   That award was final.
  


 2             ARBITRATOR:  That's argumentative.  Next
  


 3   question.
  


 4   BY MS. DAVIS:
  


 5        Q.   In the next paragraph, a separate amount was
  


 6   remanded back to the arbitrator, but the $320,000 was
  


 7   not.
  


 8             MR. BALLANTINE:  Objection.
  


 9             ARBITRATOR:  Okay.  It says what it says.  I'm
  


10   not sure how that has anything to do with what we're
  


11   doing here or what they're seeking here and what you're
  


12   objecting to here.
  


13             MS. DAVIS:  What we're objecting to is five
  


14   more years of charging for a $320,000 escrow account
  


15   that was vacated by the Board of Supervisors and the
  


16   arbitrator and Judge Anderle, and he hasn't started
  


17   refunds and that constitutes a rent increase that's less
  


18   than 12 months, according to the ordinance.
  


19             ARBITRATOR:  Okay.  That's argument.  If
  


20   there's evidence of that, I will consider that argument.
  


21   Whether he knows about it or not, the documents are in
  


22   evidence.
  


23             MS. DAVIS:  The documents are in evidence,
  


24   yes.  He's the manager, the management company of the
  


25   park.  Shouldn't he know whether or not he discontinued
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 1   that increase?
  


 2             ARBITRATOR:  Whether he knows about what the
  


 3   contents of the documents are doesn't change the content
  


 4   of the document or their import.
  


 5             MS. DAVIS:  All right.  The question I asked
  


 6   is not in any of -- it doesn't come from the documents.
  


 7             ARBITRATOR:  Ask your question again.  You're
  


 8   confusing me.
  


 9   BY MS. DAVIS:
  


10        Q.   Why didn't you stop charging the homeowners
  


11   for a vacated increase as soon as it was vacated, or I
  


12   should say in 2014, when it was vacated?
  


13        A.   We felt --
  


14             MR. BALLANTINE:  Objection.  Asked and
  


15   answered.  But you can answer again.
  


16             ARBITRATOR:  Answer it again.
  


17             WITNESS:  We felt it was not final at that
  


18   time.  We were still under appeals and more appeals and
  


19   continued this thing beyond appeal.
  


20             They just appealed again last week, the last
  


21   arbitrator, again, decision.
  


22   BY MS. DAVIS:
  


23        Q.   Mr. Waterhouse, could you speak a little
  


24   louder?
  


25        A.   Yes.  I'm saying we've been under petition
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 1   quite a few times with you, and we still don't have a
  


 2   final notice of anything because this Tuesday you went
  


 3   to the Board, back to the Board and asked them to appeal
  


 4   on your behalf again and remand it back to the
  


 5   arbitrator after you -- they did it again for you so
  


 6   there is no conclusion because you continue and the
  


 7   County continues to remand it back.
  


 8             It's been remanded back to a judge, remanded
  


 9   back to the same arbitrator.  So the arbitrator in one
  


10   decision, that was remanded back, he made a second
  


11   decision, you didn't like that so it was remanded back,
  


12   and now we're in another new one, and it's just
  


13   continuing.
  


14             You keep remanding things back and we can't
  


15   get any final conclusion, and all we want to do is have
  


16   conclusion.  We want to take care of this case and end
  


17   it and go on and take care of our own business.  That's
  


18   all we're asking.
  


19        Q.   Is the $320,000 escrow account still up for
  


20   remand?
  


21             ARBITRATOR:  I don't know what you mean by "up
  


22   for remand."
  


23             Is the $320,000, whatever the amount is, still
  


24   in that account and that account exists?
  


25             WITNESS:  No, your Honor.  That money has been
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 1   spent on the roads and electrical already, and that's
  


 2   the reason we're here, is getting a second fair rate of
  


 3   return.  Because it was remanded from the first
  


 4   arbitrator.  The County ordinance specifically states
  


 5   that, in my opinion, that we can collect -- we're under
  


 6   the impression that we can collect the funds before we
  


 7   spend them, and we can have them in there, start
  


 8   charging before we spend them.
  


 9             And the arbitrator gave us that latitude.  And
  


10   then it was remanded back to the judge.  The judge sent
  


11   it back to the -- remanded it to the arbitrator and he
  


12   would not rule, then, on that $327,000, I think it was,
  


13   in there, and now we're in front of you because that was
  


14   remanded back to him several times and now we're
  


15   remanded back to him, the whole thing.
  


16             So it's a quagmire, unfortunately, for
  


17   everybody because now we're before you as an arbitrator
  


18   and it's just a constant battle.  Every time we think we
  


19   have closure from an arbitrator, they appeal it to the
  


20   County and the County says remand it back.
  


21             ARBITRATOR:  So the $320,000 has been -- or
  


22   $327,000 has been spent on improvements now?
  


23             WITNESS:  Yes, sir.
  


24             ARBITRATOR:  Okay.
  


25             Next question.
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 1   BY MS. DAVIS:
  


 2        Q.   And that is included in this rent increase?
  


 3        A.   Yes, it is.
  


 4        Q.   So you really have no reason not to refund
  


 5   homeowners the $320,000 from 2011 increase?
  


 6        A.   This is still being disputed.  That's what I
  


 7   was saying, it's still being disputed.
  


 8        Q.   My understanding is the amount that was in
  


 9   question and remanded back to the arbitrator is separate
  


10   from the $320,000.
  


11             Since Mr. Ballantine himself testified on
  


12   September 19 that none of the money had been spent --
  


13   it's in the transcript, your Honor.
  


14             MR. BALLANTINE:  Well, argumentative, lacks
  


15   foundation.  The question was her understanding of such
  


16   and such, and that's not a question.
  


17             MS. DAVIS:  All right, here's my question.
  


18        Q.   Doesn't your attorney, Mr. Ballantine, say on
  


19   page 13 of his September 19, 2011, transcript in his
  


20   opening statement that none of the money had been spent?
  


21        A.   I don't have that document in front of me.
  


22        Q.   It's in the binder.  It's your Exhibit 16.
  


23   It's your Exhibit 16, page 13, lines 18 through 24.
  


24             MR. BALLANTINE:  I'm sorry, what is the
  


25   reference?
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 1             ARBITRATOR:  She's on Exhibit 16, page 13,
  


 2   lines 18 through 24.
  


 3             MS. DAVIS:  Yes, your Honor.
  


 4             MR. BALLANTINE:  Page?  I'm sorry.
  


 5             MS. DAVIS:  The page numbers of the transcript
  


 6   itself are at the bottom or your page.
  


 7             MR. BALLANTINE:  That's what is confusing, one
  


 8   of the things that's confusing me.  I can go off either
  


 9   page, I just need to know which one.
  


10             ARBITRATOR:  Page 16, she said, lines 18
  


11   through 24.  And I'm on page 16 --
  


12             MS. DAVIS:  13.
  


13             ARBITRATOR:  Page 13, thank you.
  


14             This statement was made on September 19, 2011.
  


15   That's five and a half -- almost five and a half years
  


16   ago.  And he says "The third area is the infrastructure,
  


17   and it's $320,000.  None of the money has been spent
  


18   yet, although it's been paid in."
  


19             Okay.  I assume that was the status of things
  


20   in 2011.
  


21             MR. BALLANTINE:  Correct.  I'll acknowledge
  


22   that's what the transcript says that I said.  It wasn't
  


23   testimony but it was opening statement.  That's what was
  


24   said.  Mr. Waterhouse just basically testified to the
  


25   same effect just now.  That was the status at the time.
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 1   Whatever the relevance is here today, and I can't fathom
  


 2   it, that is what he said.
  


 3             ARBITRATOR:  My understanding is that it's the
  


 4   petitioner's belief that money that was put into that
  


 5   account was to be spent for improvements, and that was
  


 6   for part of the other award, and even though it hadn't
  


 7   been spent they were being charged for it and therefore
  


 8   that constituted a rent increase, and therefore your
  


 9   notice of rent increase that's at issue here is invalid
  


10   because rent has been charged for the same thing,
  


11   essentially a double charge.  Is my understanding
  


12   correct?  That's the allegation?
  


13             MS. DAVIS:  That's close enough.
  


14             ARBITRATOR:  So next question?  That's what I
  


15   understand.  I'm not sure how probative or helpful
  


16   that's going to be, but it may in some way affect
  


17   Dr. St. John's testimony and the numbers he used to do
  


18   his calculations, I suppose.  I don't know where yet.
  


19             MR. BALLANTINE:  Well, there may have been a
  


20   charge, but how that's a notice of rent increase --
  


21   they're talking about a 2011 increase, but understood.
  


22   I just want to get through the facts and we can do
  


23   argument later.
  


24             ARBITRATOR:  Yes.
  


25             Okay, next question.
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 1   BY MS. DAVIS:
  


 2        Q.   As of the date that Mr. Ballantine made that
  


 3   statement in his opening remarks, none of the $320,000
  


 4   had been spent, yet you're saying that that award is not
  


 5   final because there's $62,000-plus that's been spent
  


 6   from that, is that what you're saying?
  


 7             ARBITRATOR:  I didn't understand that
  


 8   question.
  


 9             MS. DAVIS:  That was a little convoluted,
  


10   wasn't it?
  


11             ARBITRATOR:  It was.  The fact that there was
  


12   $320,000 in the account in September 2011, six years
  


13   ago --
  


14             MS. DAVIS:  That's what I'm trying to get to.
  


15        Q.   But on the next day of the hearing, Mr. Garcia
  


16   said that $62,145.55 of capital improvements had been
  


17   spent.  He didn't specify it was from the $320,000
  


18   escrow account, but do you know if it was?
  


19             MR. BALLANTINE:  Well, I'm going to object on
  


20   that, your Honor.  Now what she's doing is trying to
  


21   reargue a 2011 arbitration proceeding, I think, which is
  


22   unfortunately repeatedly under appeal by the homeowners
  


23   because they don't like the result.
  


24             MS. DAVIS:  That's your interpretation.
  


25   Mr. Ballantine, please.
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 1             ARBITRATOR:  Let him make his objection.
  


 2             MS. DAVIS:  All right.
  


 3             MR. BALLANTINE:  It seems to me that this is
  


 4   all very collateral, but I do object to this ongoing
  


 5   questioning.  The question itself was argumentative.  I
  


 6   object on the grounds of relevancy.  I object on the
  


 7   grounds of, potentially, attorney-client privilege
  


 8   communication to the degree she's asking the witness
  


 9   procedural things that happened in another arbitration
  


10   proceeding.  That may potentially still be subject to a
  


11   pending proceeding because of the homeowners' appeal.
  


12   But really, the fundamental objection is relevancy to
  


13   this preceding.
  


14             ARBITRATOR:  Whether the $62,000 came out of
  


15   there or not, I can't see the relevancy.  Sustained.
  


16             Next question.
  


17   BY MS. DAVIS:
  


18        Q.   Then I'll back up.  You said that the award of
  


19   $320,000 -- actually, you said the arbitration isn't
  


20   final.  That is true, but did you also mean that the
  


21   vacation of the $320,000 award was not final as well?
  


22             ARBITRATOR:  Well, that calls for a legal
  


23   conclusion on his part, and whatever his opinion is is
  


24   not a matter of law so I'm going to sustain my own
  


25   objection to that.
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 1             Let's move on.  He can't give you legal
  


 2   opinions.  Whether something is or is not final is a
  


 3   legal question.
  


 4   BY MS. DAVIS:
  


 5        Q.   Even though the 2011 arbitration isn't final,
  


 6   do you intend to refund homeowners overpayments of the
  


 7   $320,000 escrow account?
  


 8             MR. BALLANTINE:  Vague and ambiguous as to
  


 9   time.
  


10             WITNESS:  (No audible response.)
  


11   BY MS. DAVIS:
  


12        Q.   When?
  


13             ARBITRATOR:  Well, the questions make it very
  


14   tough to rule intelligently on objections.
  


15             MR. BALLANTINE:  I mean I guess the problem
  


16   is, your Honor, I mean I spoke of this.  It's been a
  


17   long time now.  I did speak of that issue, and I think
  


18   Mr. Waterhouse did, too, at the first arbitration
  


19   hearing, and we acknowledged that there is potentially a
  


20   rent credit due to the homeowners for some of that
  


21   money, and the problem is that the argument is we don't
  


22   know what that number is until it's final, and we've
  


23   been hoping for a long time for finality and yet due to
  


24   the extraordinary time the County has taken to resolve
  


25   this, and the multiple, really, unsuccessful appeals by
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 1   the homeowners have simply protracted it.
  


 2             So it's acknowledged that there may be
  


 3   something owing, but the park is in a box because they
  


 4   don't have finality on the one proceeding and yet the
  


 5   homeowners have resisted the rent increase on the basis
  


 6   of any capital expense items in this proceeding as well,
  


 7   and so now the park owner has objected to two
  


 8   arbitration proceedings initiated by the homeowner.
  


 9             But my comment and I did address that general
  


10   issue in the opening statements, we're aware of that.
  


11   Mr. Waterhouse has testified that he wants finality so
  


12   he can work out some rent credits.  I don't see that
  


13   this line of examination is particularly productive,
  


14   however, to any resolution of an issue in this
  


15   proceeding, at least the way that they're being asked.
  


16             ARBITRATOR:  I'm not sure that any rent
  


17   increase that I do or don't approve is going to have any
  


18   effect on whatever credits may be due to the homeowners
  


19   under the other case when that case ultimately becomes
  


20   final.
  


21             MR. BALLANTINE:  Yeah, right, exactly.  I
  


22   think they are independent, and if we wind up having
  


23   finality here and finality there, great, then we'll know
  


24   where we're at and there will be some determination that
  


25   can be made.
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 1             The park owner's problem, of course, is that
  


 2   it's still a live case and the park owner could do
  


 3   certain things in the other case, we're not amending the
  


 4   prior case, and then this case is resolved and the park
  


 5   owner doesn't get the rent pass-through in this case
  


 6   when the park owner has waived all right is,
  


 7   potentially, in a situation of waiving things.  So the
  


 8   way we see that is ultimately they have to be determined
  


 9   on the merits and if there's a final ruling that
  


10   ultimately means that the park owner owes something, the
  


11   park owner --
  


12             ARBITRATOR:  The park owner obviously will pay
  


13   it.
  


14             MR. BALLANTINE:  The park owner will pay it.
  


15   They'll have to pay it.
  


16             But the flip side is the park owner -- the
  


17   park owner is entitled to get -- we think the park owner
  


18   is entitled to collect that one place or the other, and
  


19   the homeowners are saying no in both places, and that's
  


20   the problem.
  


21             So we're just following the ordinance, trying
  


22   to resolve this.  I understand to some degree the
  


23   concern and the frustration by the homeowners about that
  


24   issue.  We share the same frustration.  We'd love to
  


25   have finality, but I think at the end of the day
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 1   procedurally we have to follow the procedures that the
  


 2   ordinance forces us to follow and so they are
  


 3   independent proceedings.  And that goes back to my
  


 4   ongoing objections of relevancy of questions about this
  


 5   old -- this 2011 arbitration proceeding.  They're simply
  


 6   not relevant to anything determined here.
  


 7             And as your Honor indicated, if the park owner
  


 8   winds up owing something on the 2011 proceeding, which
  


 9   they may, then they'll have to pay it one way or the
  


10   other.  That's independent of this proceeding.  We'd
  


11   love to have some proceeding final so we know where
  


12   we're at.
  


13             ARBITRATOR:  Okay.
  


14             MR. BALLANTINE:  Thank you for listening to
  


15   that, your Honor.
  


16             ARBITRATOR:  That was longer than it needed to
  


17   be.
  


18             MR. BALLANTINE:  It was, I agree.
  


19             MS. DAVIS:  What was the objection?
  


20             MR. BALLANTINE:  Relevance.
  


21             ARBITRATOR:  What we have is this.
  


22             MS. DAVIS:  I'm sorry?
  


23             ARBITRATOR:  What we have is.  We have,
  


24   apparently, a $320,000 order for an impound account in
  


25   the earlier arbitration.  That money was apparently
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 1   deposited into the impound account.  Some of it has been
  


 2   spent, not in 2011 but sometime subsequently for
  


 3   improvements in the park.
  


 4             If there was more money in the account than
  


 5   was spent for those improvements, it would seem
  


 6   reasonable to believe that sometime in the other case
  


 7   there will be an order refunding the balance, whatever
  


 8   it is -- $100,000, $20,000, whatever it might be -- to
  


 9   the homeowners.
  


10             MS. DAVIS:  That's not true, your Honor.
  


11             ARBITRATOR:  Really?  Why wouldn't it be?
  


12             MS. DAVIS:  For the 2011 case, none of the
  


13   $320,000 was spent within a time period required and
  


14   before this rent increase.
  


15             ARBITRATOR:  Well, that's argument.
  


16             MS. DAVIS:  May I continue?
  


17             That account has now been spent on this rent
  


18   increase.  So we're paying twice, essentially, for the
  


19   same rent increase of an escrow account of $320,000, and
  


20   what was in the escrow account that management paid
  


21   towards 333-plus K in this rent increase.
  


22             If any of the money was spent before this rent
  


23   increase that had anything to do with 2011, he would not
  


24   have had $333,000 in the account to spend.
  


25             ARBITRATOR:  That depends on when it was
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 1   spent.  I'm not going to get into an argument with you
  


 2   ma'am.  I'm going to direct you to get another subject
  


 3   matter.  I think the $320,000 that was in the account,
  


 4   if money is owed to you in that context, that is for the
  


 5   judge or the arbitrator in that case to determine, not
  


 6   for me to determine.
  


 7             Right now I'm dealing with a $105 and change
  


 8   increase in rent based on the testimony of Dr. St. John
  


 9   as to how he calculated what the amortized improvements
  


10   would have cost, and therefore they say they are
  


11   entitled to it.  I don't know what I'm going to decide
  


12   on it.  I understand your position, but what you're
  


13   doing now is essentially trying to argue your case in a
  


14   context -- or I understand that you're doing that,
  


15   you're doing that in the context of trying to
  


16   cross-examine somebody, and that's not proper.
  


17             So let's get on to one of the other subject
  


18   matters that you say you want to do, because we are
  


19   quickly running out of time here.
  


20   BY MS. DAVIS:
  


21        Q.   Mr. Waterhouse, when did you obey the code
  


22   violations?
  


23             MR. BALLANTINE:  Objection.  Lacks foundation,
  


24   argumentative, lacks foundation.
  


25             ARBITRATOR:  It's late.
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 1             MR. BALLANTINE:  I'm sorry, your Honor, but
  


 2   that is a significant issue.  It's argumentative and in
  


 3   that it assumes there are code violations that
  


 4   require -- to ask "When did you obey the code
  


 5   violations" --
  


 6             ARBITRATOR:  I assume she means whatever the
  


 7   PUC was complaining about.
  


 8             MR. BALLANTINE:  I think it's actually
  


 9   Planning & Development, but I think the problem is if he
  


10   answers the question as framed, then he has to say that
  


11   there were code violations.
  


12             ARBITRATOR:  Clarify your question.
  


13             MS. DAVIS:  Yes, your Honor.
  


14        Q.   Mr. Waterhouse, when you acquired Nomad
  


15   Village, did you become aware that the County had cited
  


16   the prior owner for code violations for the electrical
  


17   infrastructure?
  


18        A.   Yes, we did.
  


19        Q.   And how did you learn of that?
  


20        A.   Through the previous owner.
  


21        Q.   Through Mr. Bremmer (phonetic)?
  


22        A.   Yes, ma'am.
  


23        Q.   And you had an ongoing dialogue -- after you
  


24   acquired the park, you had an ongoing dialogue with the
  


25   County about their perception of code violations and
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 1   your perception of not code violations, is that true?
  


 2        A.   Yes.
  


 3        Q.   You didn't agree on whether or not they were
  


 4   code violations, but the County did send you more
  


 5   notices of violations and notices of determinations of
  


 6   fines?
  


 7        A.   We did not agree with the County that there
  


 8   were code violations.
  


 9        Q.   I'm sorry, I didn't hear that.
  


10        A.   We did not agree with the County that there
  


11   were code violations.
  


12        Q.   Yes, I understand.  You disputed, in fact, but
  


13   you still received another one or two letters of code
  


14   violation?
  


15             MR. BALLANTINE:  Objection.  Vague and
  


16   ambiguous as to "you."
  


17             ARBITRATOR:  Sustained.
  


18             WITNESS:  Like if I receive a driving ticket?
  


19             ARBITRATOR:  Sustained.
  


20             Next question or clarify it.  The question as
  


21   posed is vague.
  


22   BY MS. DAVIS:
  


23        Q.   Did you receive any code violation letters
  


24   from the County?
  


25             MR. BALLANTINE:  Vague and ambiguous as to,
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 1   "you."  Do you mean the entity or him personally?
  


 2             ARBITRATOR:  Are you aware of any code
  


 3   violations received by you or your company from the
  


 4   County about code violations?
  


 5             WITNESS:  Yes.
  


 6             ARBITRATOR:  Thank you.
  


 7             Next question.
  


 8             MS. DAVIS:  Thank you.
  


 9        Q.   Eventually you communicated to the County that
  


10   you would like to settle the code violation issue once
  


11   and for all, didn't you, by outlining an agreement on
  


12   how it would be handled?
  


13        A.   We disagree with the violations, and we went
  


14   to them, Mr. Ballantine went to them and explained to
  


15   them that they were not -- that we didn't feel there
  


16   were any violations in the sense of health and safety,
  


17   life or limb, as they say, and through negotiations of
  


18   the common area, two transformers and Space 92, they
  


19   then agreed with us that their previous violations were
  


20   not correct and that we were right.  They made no
  


21   charges against us, no fines, no penalties, and
  


22   everything was wiped clean.
  


23        Q.   I'm sorry, your exhibits today of the
  


24   agreement and the amended agreement?
  


25             ARBITRATOR:  Those exhibits are in evidence
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 1   and have been received.  I don't need to hear the dates
  


 2   and so forth.  You can put them in your closing
  


 3   argument.
  


 4   BY MS. DAVIS:
  


 5        Q.   I just wanted to ask.  Mr. Ballantine
  


 6   mentioned $2,000.  What was that?
  


 7        A.   That was a charge.  The County charged us for
  


 8   their labor cost to complete that transaction.  And it
  


 9   was never passed through to the residents in any of the
  


10   increases.
  


11   BY MS. DAVIS:
  


12        Q.   Nevertheless, between Mr. Bremmer's ownership
  


13   of the park and your ownership of the park, how long do
  


14   you estimate the disagreements lasted about the code
  


15   violations?
  


16        A.   I don't recall the exact dates.  I know it
  


17   lasted quite a while because we had to show information
  


18   to them that they did not understand how Housing and
  


19   Community Development State rules or the County rules,
  


20   and that was one of the issues so it was an educational
  


21   experience for them, which took them quite a while to
  


22   understand and grasp.  Once they did, they agreed with
  


23   us and we settled with them with no violations, no
  


24   fines, no penalties.  And $2,000 again was paid to them
  


25   for their services, and it was not charged to the
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 1   residents.
  


 2        Q.   And that was a private agreement between you
  


 3   and the County of Santa Barbara?
  


 4             MR. BALLANTINE:  Objection.  Vague and
  


 5   ambiguous.  I don't know what the term "private
  


 6   agreement" means.  The agreement is in evidence.
  


 7             ARBITRATOR:  The settlement agreement has been
  


 8   received.  I don't remember the exhibit number, but it's
  


 9   in evidence.
  


10             MS. DAVIS:  All right.  What I mean is, were
  


11   the homeowners part of that agreement?
  


12             MR. BALLANTINE:  Vague and ambiguous.
  


13             ARBITRATOR:  Were the homeowners signatories
  


14   to the agreement?  I don't think it matters.  Were they?
  


15             MR. BALLANTINE:  No.
  


16             WITNESS:  No.
  


17             ARBITRATOR:  Okay.  The homeowners were not
  


18   involved in the dispute.  The County was not making any
  


19   claims against them, were they?
  


20             WITNESS:  No, there's no claim against the
  


21   residents themselves.  We were basically dealing with
  


22   the County separately.
  


23             ARBITRATOR:  Okay.
  


24   BY MS. DAVIS:
  


25        Q.   Did you say the homeowners weren't involved in
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 1   this dispute?
  


 2             ARBITRATOR:  Ma'am, move on.  The County did
  


 3   not charge the homeowners with any violations.  The
  


 4   settlement between the park and the County was between
  


 5   the park and the County and no, the homeowners were not
  


 6   signatories to the agreement.  Where else do we need to
  


 7   go with it?  I'm not sure how probative it is to
  


 8   anything that's here anyway.  You have established what
  


 9   I think you've wanted to establish.  The homeowners
  


10   weren't part of the agreement.  They didn't have any say
  


11   in the outcome.
  


12             MS. DAVIS:  Yes, your Honor.
  


13        Q.   One of your letters on October 21st, 2008, you
  


14   mentioned that you were planning an upgrade to 100 amps
  


15   for the entire park.  Did you cancel that project in
  


16   favor of something else?
  


17             MR. BALLANTINE:  Objection.  She's asking
  


18   about a letter from 10 years ago, nearly 10 years.
  


19             ARBITRATOR:  Sustained.
  


20             Move on, please.
  


21   BY MS. DAVIS:
  


22        Q.   Wasn't the arbitration final, how do you
  


23   intend to refund homeowners' overpayment?
  


24             MR. BALLANTINE:  Objection.  Argumentative,
  


25   assumes facts not in evidence.
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 1             ARBITRATOR:  Sustained.
  


 2   BY MS. DAVIS:
  


 3        Q.   When?
  


 4             ARBITRATOR:  Sustained.  It's speculative.
  


 5             MS. DAVIS:  Your Honor, could you explain
  


 6   something to me, please?
  


 7             ARBITRATOR:  I'll try.
  


 8             MS. DAVIS:  If I'm not arguing with
  


 9   Mr. Waterhouse, how is the question argumentative?
  


10             ARBITRATOR:  It is argumentative in terms of
  


11   what you're trying to get the court to do.  It is
  


12   argumentative in form.  It's not that you are arguing
  


13   with him, it is argumentative in legal form.  It's
  


14   something that should be in argument, not a question to
  


15   a witness.  That's what argumentative means.
  


16             MS. DAVIS:  Oh, so it implies that I'm trying
  


17   to get you to do something with my question?
  


18             ARBITRATOR:  Well, you're always trying to get
  


19   me to do something through your question, just as they
  


20   are, but the form of the question, if it's something
  


21   that belongs in argument, and is not an evidentiary-type
  


22   of issue that is relevant, if it's argument on how to
  


23   interpret the evidence, then it's argumentative.
  


24             MS. DAVIS:  Is the rent control ordinance
  


25   evidence?
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 1             ARBITRATOR:  The rent control ordinance has
  


 2   been received in evidence, yes.
  


 3             MS. DAVIS:  May I refer to the rent control
  


 4   ordinance to ask a similar question?
  


 5             ARBITRATOR:  Sure wish you guys had lawyers.
  


 6             What is the exhibit?  Let me find it in the
  


 7   index.  Exhibit 12.  Direct me to what you're looking
  


 8   for.
  


 9             MS. DAVIS:  The ordinance allows park owners
  


10   to collect and retain rent increases in an escrow
  


11   account until arbitration is final, but it also requires
  


12   management to refund any rent credit toward future
  


13   rents.  That's what I would like to ask about.
  


14             ARBITRATOR:  Well, if it has to do with the
  


15   2011 case, it's not something that I'm going to be
  


16   ruling on.
  


17             MS. DAVIS:  No, your Honor.
  


18             ARBITRATOR:  I'm ruling on this rent increase.
  


19   I'm not going to order any refunds from any escrow
  


20   account from any prior case.
  


21             MS. DAVIS:  Your Honor, that wasn't my point.
  


22             ARBITRATOR:  Then you're going to have to be
  


23   more clear because I'm not understanding you.
  


24             MS. DAVIS:  I'd just like to know how and when
  


25   he thinks he will refund.
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 1             ARBITRATOR:  I don't see how that's probative
  


 2   of anything.
  


 3             MS. DAVIS:  It's not appropriate?
  


 4             ARBITRATOR:  No, I say it's not probative of
  


 5   anything here in dispute.
  


 6             I'm either going to award or not award the
  


 7   rent increase, I'm going to modify an award, less than
  


 8   they want, I'm going to do something.  I don't know
  


 9   what, but when or how they are going to pay anything is
  


10   not something I'm going to make an order on in this
  


11   case.
  


12             Whatever is owed in the 2011 case is going to
  


13   be adjudicated in the 2011 case.  If there's money left
  


14   over in that 2011 case, the judge or the arbitrator will
  


15   order it refunded.  I don't have jurisdiction to do
  


16   that.  I wasn't the arbitrator in that other case when
  


17   that $320,000 was sequestered, so you can't get there
  


18   from here with me.
  


19             MS. DAVIS:  Yes, your Honor.
  


20             ARBITRATOR:  Because it's not relevant to this
  


21   case, as I see it.
  


22             MS. DAVIS:  Oh, then we were not on the record
  


23   when Mr. Ballantine told Mr. Waterhouse how the refund
  


24   would be handled before we got on the record on November
  


25   18?
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 1             ARBITRATOR:  I don't have a verbatim memory of
  


 2   all of the testimony in six-plus, seven-plus years of
  


 3   hearing we had on the 18th of November.  I'm sorry, I
  


 4   don't.
  


 5             MS. DAVIS:  Well, I remember the comment.  I
  


 6   can't remember if it was on the record or not.
  


 7             But you say that my questions are
  


 8   argumentative.
  


 9             ARBITRATOR:  No, I sustained argumentative
  


10   objections to some of your questions, relevance
  


11   objections to some of your questions, overruled
  


12   objections to some of your questions.  Let's proceed.
  


13   BY MS. DAVIS:
  


14        Q.   I have one question about the meet and confer
  


15   issue, Mr. Waterhouse.
  


16             MR. BALLANTINE:  Your Honor, it would save
  


17   some time.  Your Honor may recall you specifically ruled
  


18   on the meet-and-confer issue after we had some argument
  


19   at the last hearing.  You found it was sufficient.  I
  


20   don't think we should revisit that.
  


21             ARBITRATOR:  There was meet-and-confer
  


22   testimony before.  I thought it was pretty thoroughly
  


23   done.  I'm going to let her ask a few questions and see
  


24   where it goes.
  


25             Ask your questions.
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 1             MR. BALLANTINE:  Thank you.
  


 2   BY MS. DAVIS:
  


 3        Q.   Why, out of common courtesy, didn't you give
  


 4   homeowners reps one copy of your rent increase
  


 5   documentation before the scheduled meet and confer?
  


 6        A.   We made them available at the clubhouse, the
  


 7   manager's office, for you to review.
  


 8        Q.   I'm sorry, Mr. Waterhouse, that wasn't my
  


 9   question.
  


10             You did what you were required to do only.
  


11   I'm asking you, out of common courtesy, why didn't you
  


12   allow the homeowners to have in their hands one copy of
  


13   the documentation?
  


14        A.   You're correct, I did what I was required to
  


15   do by the ordinance.  I did that.  And if you recall,
  


16   after the meet and confer, we gave everyone a copy in
  


17   the HOA.
  


18        Q.   After.
  


19        A.   We regrouped, but we did what we were told to
  


20   do and followed the ordinance and made it available to
  


21   the HOA.  Then after regrouping, we decided to go ahead
  


22   and give a full copy to each HOA member, which we did
  


23   after the meet-and-confer meeting.
  


24        Q.   Yes, that is true.
  


25        A.   Thank you.
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 1        Q.   So you did what was required.
  


 2        A.   Absolutely.
  


 3        Q.   I'm sorry, you did what was required, right?
  


 4        A.   Yes.
  


 5        Q.   Does that mean it was right?
  


 6             MR. BALLANTINE:  Objection, your Honor.
  


 7             ARBITRATOR:  From my perspective, that doesn't
  


 8   matter.  The issue is whether or not the meet-and-confer
  


 9   requirements were complied with.  If doing more than
  


10   that needed to be done when it was right, then the
  


11   ordinance should have been changed.  All anybody has to
  


12   do is conform to the ordinance.
  


13             MS. DAVIS:  Well, actually in the rules for
  


14   hearing, your Honor.
  


15             WITNESS:  Your Honor, may I just say
  


16   something?
  


17             For the record, in the beginning we did not
  


18   know, they refused to give us who the HOA members were,
  


19   so it was impossible for us to give them a copy.  When
  


20   we asked who the HOA members were, they refused to give
  


21   us names and addresses so we couldn't even give them a
  


22   copy at that time, even if we cared to do so.  So she's
  


23   correct, it was available to them at working hours and
  


24   they could go and look at it, and then after the meet
  


25   and confer once again we did give them a full, complete
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 1   copy of everything.
  


 2             ARBITRATOR:  Okay.  Let's move on to another
  


 3   subject, please.
  


 4             MS. DAVIS:  Your Honor, we will provide
  


 5   evidence in our post-hearing brief that contradicts what
  


 6   he just said.
  


 7             MR. BALLANTINE:  I thought it was already
  


 8   ruled on.  It would be nice, your Honor, if we could
  


 9   narrow the issues.
  


10             ARBITRATOR:  Next subject matter.
  


11             MS. DAVIS:  No more questions, your Honor.
  


12             ARBITRATOR:  Thank you.
  


13             Any redirect?
  


14             MR. BALLANTINE:  Just a moment with
  


15   Mr. Waterhouse.  I don't think so.
  


16             Thank you for the moment, your Honor.  No,
  


17   nothing further.
  


18             ARBITRATOR:  Thank you very much.
  


19             Any other witnesses to be called by the
  


20   petitioner?
  


21             MS. DAVIS:  Our only expert witness couldn't
  


22   make it today.  He was hoping to be here this afternoon,
  


23   but he has not arrived so no, your Honor.
  


24             ARBITRATOR:  Okay.  The only thing we haven't
  


25   dealt with, according to my notes, are the original
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 1   exhibits offered by the petitioner, A, B, C, and D.
  


 2   They were marked for evidence.
  


 3             MS. DAVIS:  That was our expert witness who
  


 4   couldn't be here.
  


 5             ARBITRATOR:  They are simply -- with one
  


 6   exception, there's only one document, I think, which is
  


 7   Exhibit C, that I haven't seen before.  Otherwise, I
  


 8   think all of the other documents are duplicates so maybe
  


 9   they are all duplicates of some things that are already
  


10   in from the respondent.
  


11             Is there any reason they can't be received for
  


12   whatever value or probative value they may or may not
  


13   have?
  


14             MR. BALLANTINE:  I don't know what they are,
  


15   your Honor.
  


16             ARBITRATOR:  A is Nomad Village MNOI analysis
  


17   2007-2010, Table 3A.
  


18             Nomad Village fair return analysis 1994 to
  


19   2009, Exhibit B.
  


20             MR. BALLANTINE:  No objection to those.
  


21             ARBITRATOR:  "A Comparison of Return on
  


22   Investment" listing the mobile home parks in California,
  


23   Exhibit C.
  


24             And D is "Nomad Village Return on Capital Net
  


25   Operating Income."  It's beginning August 2008 and going
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 1   through February 2016.  Exhibit D.
  


 2             Any reason why those cannot be received?
  


 3             MR. BALLANTINE:  Your Honor, A and B no
  


 4   objection.
  


 5             C and D, yes.  I think that the last hearing
  


 6   when they were proffered we objected because we said
  


 7   there was no foundation.  Mr. Allen indicated that he
  


 8   had prepared those and he was going to testify about
  


 9   them and he has not come today to testify.  I'm not
  


10   unsympathetic, but we at great expense have traveled and
  


11   we're here today ready to go.
  


12             ARBITRATOR:  Take a close look at Exhibit C.
  


13   It doesn't have a foundation, that's true, but is the
  


14   objection lack of foundation for Exhibit C?
  


15             MR. BALLANTINE:  That's my objection.
  


16             You know what, if your Honor would prefer that
  


17   we defer on the objection, I can ask a quick question of
  


18   Dr. St. John.  Maybe we don't have an issue with them.
  


19   My concern is we haven't talked about them, and I'm not
  


20   sure what that means that ultimately once they are in
  


21   evidence, and I may see arguments that are about the
  


22   contents that are problematic, but we haven't had any
  


23   cross or anything like that, so --
  


24             ARBITRATOR:  You want to let him ask questions
  


25   of Dr. St. John to see if he can lay a foundation for
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 1   Exhibit C?  Nobody has told me what Exhibit C is or
  


 2   where it came from.
  


 3             MS. DAVIS:  And I don't have a copy of it.
  


 4             ARBITRATOR:  Madam Clerk, would you take it to
  


 5   her.
  


 6             MS. DAVIS:  I'll do my best.
  


 7             ARBITRATOR:  I'll let counsel ask the
  


 8   questions.
  


 9             MR. BALLANTINE:  I didn't mean to examine it
  


10   on the record.  I wasn't planning to authenticate the
  


11   other side's exhibits, your Honor.  It was whether or
  


12   not I had an objection.  I'd like to get some
  


13   consultation.
  


14             ARBITRATOR:  Does he have this exhibit there
  


15   now?
  


16             MR. BALLANTINE:  He does.
  


17             ARBITRATOR:  I'm sorry.  I misunderstood.
  


18             MR. BALLANTINE:  I'm sorry, I wasn't very
  


19   clear.  I apologize.
  


20             ARBITRATOR:  My fault.
  


21             Ms. Davis, I misunderstood.  All he wanted to
  


22   do is have Dr. St. John look at it to see if there's any
  


23   objection to its content, not necessarily its
  


24   authenticity.
  


25             MS. DAVIS:  While they're looking at it, your
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 1   Honor, would it be appropriate for me to redo
  


 2   homeowners' Exhibit M and resubmit?  Although I'm not an
  


 3   expert, like Dr. St. John, he was allowed.
  


 4             ARBITRATOR:  No.  What's been received in
  


 5   evidence is not going to be redone.  I mean formal rules
  


 6   can be relaxed in a hearing such as this, but I'm not
  


 7   going to let evidence be redone, no.  The evidence is
  


 8   what the evidence is.
  


 9             MR. BALLANTINE:  If this will help, your
  


10   Honor, on your question, C we don't have an objection to
  


11   your taking C in.
  


12             ARBITRATOR:  Thank you.  C will be received.
  


13   What about D?
  


14             (Exhibit C received into evidence.)
  


15             MR. BALLANTINE:  D we do object to.  There's
  


16   no foundation.  The concern about D is it's got a whole
  


17   bunch of purported numbers about Nomad Village's
  


18   operating income that we don't think are correct, either
  


19   factually or analytically.  There's been no foundation
  


20   so we do object to that.
  


21             ARBITRATOR:  Exhibit C is received; Exhibit D
  


22   is not, it simply remains marked for identification.
  


23   All right.
  


24             MR. BALLANTINE:  I'm sorry, then for the rest,
  


25   I'm not sure if I -- there's some that I'm not sure what
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 1   happened with.  Can we go through the rest of them?
  


 2             ARBITRATOR:  Rest of their exhibits?  I think
  


 3   all of them were received.  Let's see, C --
  


 4             MR. BALLANTINE:  I wasn't aware that they were
  


 5   because I've got some concerns about the exhibits and
  


 6   I'll explain why.
  


 7             ARBITRATOR:  I don't want to ask our
  


 8   distinguished reporter to go back and see if we didn't
  


 9   get them all in, but I thought we did.
  


10             CLERK:  It came out of the binder, so I don't
  


11   have the A, B, C, D.
  


12             ARBITRATOR:  We just did A, B, C and D.
  


13             MR. BALLANTINE:  I didn't think we had ruled
  


14   on the others, your Honor.
  


15             ARBITRATOR:  I thought we had earlier today.
  


16   Am I remembering incorrectly?
  


17             MS. DAVIS:  He didn't object earlier today.
  


18             ARBITRATOR:  That's what I thought.  I asked
  


19   if they could be received without objection and I think
  


20   the answer was no.
  


21             MR. BALLANTINE:  I thought I said there was
  


22   some objection.  You may have said that and I may have
  


23   misunderstood.
  


24             ARBITRATOR:  As to the ones that we didn't
  


25   receive before, I knew you had some objections.  I asked
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 1   about that again, you said no, and I said they are in.
  


 2             What about these that we just received, the
  


 3   packet that she gave all of us that I didn't get,
  


 4   apparently, and the clerk had not seen before our
  


 5   noontime break, and when we came back, I think the first
  


 6   thing I said is, "Can these be received?" and I may have
  


 7   made a note.
  


 8             I received 50 through 53 of the respondent's
  


 9   exhibits.
  


10             MR. BALLANTINE:  We had some after lunch, your
  


11   Honor, that I proffered.  Actually, those may have been
  


12   before lunch, but then I had some after lunch.
  


13             ARBITRATOR:  I don't see my note, but in all
  


14   candor my recollection is I asked if there was any
  


15   objection to the packet that the defense submitted and I
  


16   believe there was none and I said "Received."  I think
  


17   that's right.  Understand that in a, quote-unquote,
  


18   court trial or an arbitration hearing, most judges know
  


19   what is relevant and what's not.  But if we want to go
  


20   through them one at a time again.
  


21             Mr. McClure, do you --
  


22             COURT REPORTER:  Do you want me to look for a
  


23   particular number?
  


24             ARBITRATOR:  We're looking for Exhibits
  


25   beginning with Exhibit E.
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 1             Well, get your exhibit book out and let's
  


 2   begin with Exhibit E.
  


 3             MR. BALLANTINE:  I think I can expedite this,
  


 4   your Honor.  I think I have only very limited
  


 5   objections.  If I can just have a minute with my client,
  


 6   I think we can do this super fast.
  


 7             ARBITRATOR:  Absolutely.
  


 8             MR. BALLANTINE:  Thank you, your Honor.
  


 9             The only one we have an objection to is -- at
  


10   least on admissibility, would be M.  That was that MNOI
  


11   supposed analysis that Dr. St. John was examined on and
  


12   I think it's not in, in any event.  That was that one
  


13   page.
  


14             ARBITRATOR:  I'm looking for Exhibit M in my
  


15   stack here.
  


16             WITNESS:  It's one page.
  


17             ARBITRATOR:  Did I hand that back to somebody?
  


18   No, here it is, I've got it.
  


19             This was the one that Dr. St. John was
  


20   examined on.  He said yes, you have the right categories
  


21   but you have the wrong numbers.  And, no, it doesn't --
  


22   yes.  So M is not received; the rest of them are.
  


23             (Exhibits A, B, C, D, E, F, G, H,
  


24             I, J, K were received into evidence.)
  


25             MR. BALLANTINE:  Thank you.  Let me just note,
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 1   this is a housekeeping thing or something, but what I
  


 2   was given, my Exhibit L also has another Exhibit M
  


 3   stapled to it.  I'm thinking if that is there as well,
  


 4   then I do object to Exhibit L having a companion Exhibit
  


 5   M attached to it.  I think it's just a matter of having
  


 6   the document cleaned up.
  


 7             ARBITRATOR:  All right.  I'm not going to pull
  


 8   them apart here, I'm simply going to draw a line through
  


 9   it and I won't consider it.  That's received with the
  


10   exception of what is Exhibit M.
  


11             (Exhibit L received into evidence.)
  


12             MR. BALLANTINE:  Thank you.
  


13             ARBITRATOR:  All right.  Both sides have
  


14   rested.  All the exhibits have been accounted for.  It's
  


15   quarter to 4:00.  This case cannot be argued in the
  


16   context of things in a helpful way in about an hour and
  


17   five minutes, so here's what we are going to do.
  


18   Everybody get out your calendars.
  


19             Ms. Davis, what I'm proposing here and about
  


20   to order is written briefs for closing argument.  You
  


21   made a comment a moment ago and I want to caution you,
  


22   you'll do it however you're going to do it, but you said
  


23   you were going to submit some additional evidence with
  


24   your argument.  Evidence is closed.  The argument is
  


25   going to be talking to me about the testimony,
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 1   inferences I should draw, conclusions I should draw from
  


 2   the testimony, the exhibits that have been received.
  


 3             MS. DAVIS:  It is not an additional exhibit,
  


 4   it's in the exhibits.
  


 5             ARBITRATOR:  It is in the exhibits?  Okay.
  


 6   You said you were going to submit additional evidence,
  


 7   and I --
  


 8             MS. DAVIS:  No, what I meant is that I will be
  


 9   talking about it.
  


10             ARBITRATOR:  As long as it's in evidence.
  


11   Understand, and I know that counsel understands this, if
  


12   you were to submit another document to me that he is
  


13   going to argue about in his closing brief, I'm not going
  


14   to pay any attention to it because it's not evidence
  


15   because the other side hasn't had an opportunity to
  


16   respond to it.
  


17             MS. DAVIS:  Of course.
  


18             ARBITRATOR:  So it was just simply a
  


19   misstatement on your part or I misunderstood.  We now
  


20   understand each other on that issue.
  


21             MS. DAVIS:  Crystal clear, your Honor.
  


22             ARBITRATOR:  Thank you.
  


23             So the question is, today is the 10th of
  


24   February.  By when can the petitioner be prepared to
  


25   have their opening argument in writing sent to the
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 1   clerk, sent to me, sent to defense counsel?  Do you need
  


 2   a week, do you need two weeks, do you need 10 days?
  


 3             I don't know who-all is going to be working on
  


 4   it, whether it's going to be you, the gentleman whose
  


 5   name I'm blanking on his name, Mr. Pizano, or
  


 6   Ms. Hamrick or whoever it might be is going to help
  


 7   author it, somebody is going to have to sign it as the
  


 8   representative of the homeowners' association.  But how
  


 9   soon can you have that done?  I'll give you reasonable
  


10   time to pore through your notes, all of the exhibits,
  


11   outline, and then later write a cogent argument for me?
  


12             MS. DAVIS:  There are two post-hearing
  


13   arguments?
  


14             ARBITRATOR:  You're going to submit an
  


15   argument.  He's going to reply.  You have the burden of
  


16   proof so you get to do -- he's going to oppose, he's
  


17   going to give me an opposing brief.  You get to have a
  


18   rebuttal, or final, brief, not giving me new stuff but
  


19   simply responding to what he says.
  


20             MS. DAVIS:  Okay.  And the time line is ours
  


21   first.
  


22             ARBITRATOR:  That's correct.
  


23             MS. DAVIS:  Twenty days?
  


24             ARBITRATOR:  Objection to that?
  


25             MR. BALLANTINE:  No, that's fine.
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 1             ARBITRATOR:  Fine with me.  So 20 days from
  


 2   today, with the short month, would be the 1st of March.
  


 3   Did I count that right, Madam Clerk?
  


 4             MS. DAVIS:  2nd of March, I believe.
  


 5             ARBITRATOR:  2nd of March.  Whether that's 20
  


 6   or 21, you say 2nd of March, that's fine with me.
  


 7             MS. DAVIS:  I'm not that good at math.
  


 8             ARBITRATOR:  That's why I'm a lawyer.  I love
  


 9   physics.  I study the evolution of the universe, and I
  


10   have books and books and books on that.
  


11             So by 3/2/17, served plaintiff's
  


12   brief/closing.
  


13             Now, as far as I'm concerned they can be
  


14   served electronically.  If you're going to serve them on
  


15   me, you're going to serve them on -- what is the office
  


16   e-mail?  I know mine but -- you're going to serve it on
  


17   Judgelong@CDRmediation.com, you're going to send a copy
  


18   of that to Sandy@CDRmediation.com.
  


19             You're going to also send that to the clerk's
  


20   office, or deliver a disk, I guess, to the clerk's
  


21   office.
  


22             That's what you want, rather than paper,
  


23   correct?
  


24             For the service on the clerk, you're going to
  


25   make sure that it's on a CD and you're going to deliver
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 1   a CD copy to the clerk no later than close of business,
  


 2   March 2.
  


 3             You'll serve it by e-mail on defense counsel.
  


 4   I don't have Mr. Ballantine's -- I have it right here.
  


 5   No, I don't.
  


 6             MS. DAVIS:  We have his e-mail, your Honor.
  


 7             ARBITRATOR:  You have his e-mail?
  


 8             MR. BALLANTINE:  We have exchanged e-mail
  


 9   before.  It's the same e-mail.
  


10             ARBITRATOR:  Same, okay.  I've got it in
  


11   another notebook.
  


12             MR. BALLANTINE:  I can say it on the record.
  


13   It's JPB, my initials, JPB@Ballantinelaw.com.
  


14             ARBITRATOR:  All right.  Terrific.
  


15             MR. BALLANTINE:  And your Honor, do I
  


16   understand CDRmediation.com is one word?
  


17             ARBITRATOR:  One word, yes.  And I'm told it
  


18   gets through both upper case and lower case but it's on
  


19   my business card as lower case.
  


20             MR. BALLANTINE:  Okay.
  


21             ARBITRATOR:  So assuming you have her brief by
  


22   March 2nd, how much time do you need for a reply brief,
  


23   or opposition brief, rather?
  


24             MR. BALLANTINE:  Probably 20 days as well.
  


25             ARBITRATOR:  Okay.  If we go 20 from the 2nd,
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 1   you'd be due on the 22nd.
  


 2             MR. BALLANTINE:  Yes.
  


 3             ARBITRATOR:  So 3/22/17, also service by
  


 4   e-mail, but CD to the clerk.
  


 5             MR. BALLANTINE:  Your Honor, then I would
  


 6   propose that I will include in that our application for
  


 7   fees and costs related to these proceedings.
  


 8             ARBITRATOR:  Yes, it is appropriate for
  


 9   post-trial motions.  Include that in there.  And I need,
  


10   then, your final brief.  Do you want another 20 days
  


11   from the 23rd?
  


12             MS. DAVIS:  Personally I would, but what do
  


13   you think would be appropriate?
  


14             ARBITRATOR:  Well, it's not my case, it's your
  


15   case.  I want you to have the time so that nobody can
  


16   say later as part of an appeal, if there is one, "The
  


17   judge didn't give me enough time."
  


18             MS. DAVIS:  Yes, your Honor, we agree, 20
  


19   days.
  


20             ARBITRATOR:  Twenty days, okay, from the 23rd
  


21   of March, 20 days would be due on or before April 11.
  


22             I'm going to consider the matter submitted --
  


23   just in case there are any glitches in getting service
  


24   done, I'm going to have the matter deemed submitted on
  


25   April 14.
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 1             MS. DAVIS:  Is that the same as the record
  


 2   closed on April 14?
  


 3             ARBITRATOR:  No, what that means is that's my
  


 4   time to get a written ruling out begins.  I have, in
  


 5   theory, 90 days in which to do that.  I don't take that
  


 6   long normally.  I get them done pretty darn quickly
  


 7   because I want to get them out of my hair, if I had any.
  


 8             I have, legally, 90 days to get out a written
  


 9   ruling from the day it's submitted.  I'm telling you,
  


10   I'm going to deem it submitted -- just in case there are
  


11   any glitches in service of the briefs that I need, I'm
  


12   going to deem it submitted on April 14, 2017.  My 90
  


13   days, and I'm not going to count them, runs from then.
  


14             It is not my practice to draw out and not get
  


15   opinions done quickly, and I said with my tongue in my
  


16   cheek because I want to get it out of my hair, if I had
  


17   any.
  


18             MS. DAVIS:  Oh, that's what I missed.
  


19             ARBITRATOR:  I don't mean to be frivolous with
  


20   you.  I want to give you the best shot I have.
  


21             Now, one of the things I want both sides to do
  


22   in their opening brief for the petitioner and in the
  


23   opposition brief from the defense, I want you to tell me
  


24   what it is you are asking me to do, why, and references
  


25   to the evidence that just identifies what you're telling
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 1   me.
  


 2             If you want to give me -- "If you don't do
  


 3   this, Judge, but please do that instead" or something
  


 4   like that, please give me what you're looking for and
  


 5   why so I can try to put it in context and understand
  


 6   what it is I am going to be required to do.
  


 7             This case is, in my view, not particularly
  


 8   complex, but it is god-awful convoluted, so I want you
  


 9   to help me help you by being focused and by telling me
  


10   what it is you want me to do, why, and what the evidence
  


11   is that supports your position.  And he'll do the same
  


12   thing and you'll get the last shot on why I shouldn't do
  


13   that.
  


14             MS. DAVIS:  Two questions.
  


15             ARBITRATOR:  Yes, ma'am.
  


16             MS. DAVIS:  You mentioned in November you
  


17   wanted an analysis of Galan versus City of --
  


18             ARBITRATOR:  Yeah, nobody did that for me
  


19   today.  The Galan case --
  


20             MR. BALLANTINE:  Did you want that for today?
  


21   I apologize.
  


22             MS. DAVIS:  Would you want it for the
  


23   post-hearing briefs?
  


24             ARBITRATOR:  Well, I can pull up Galan.  I
  


25   think I have the cite.  Do I have the cite?
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 1             MR. BALLANTINE:  It's recited in our brief,
  


 2   I'm sure, but I'd be more than glad to e-mail that to
  


 3   you and I'll copy --
  


 4             ARBITRATOR:  Okay.  And I have Lexis.  If you
  


 5   just e-mail me the cite, I'll pull it up, or if you want
  


 6   to download it and send it as an e-mail attachment,
  


 7   that's fine.  Just copy her so there's no ex parte
  


 8   communication.
  


 9             MR. BALLANTINE:  That's a good point, your
  


10   Honor.  So I'm clear, when I communicate with the
  


11   homeowners, then, at this point on I'll be communicating
  


12   with Ms. Davis, then, as the homeowners representative,
  


13   is that correct, at the e-mail address you've given me?
  


14             MS. DAVIS:  Well, technically, Deborah Hamrick
  


15   is still lead rep, but she is going on a mission.
  


16             MR. BALLANTINE:  I don't want to be subjected
  


17   to having a bunch of people I have to worry about
  


18   communicating with.
  


19             MS. DAVIS:  Yes.
  


20             ARBITRATOR:  Yes, I'll just simply say it will
  


21   be Ms. Davis's responsibility to get to Ms. Hamrick
  


22   whatever Ms. Hamrick needs to see.  Ms. Hamrick was not
  


23   here the first time, she was here only for this morning.
  


24   I would --
  


25             MS. DAVIS:  And she goes out of the country.
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 1             ARBITRATOR:  Okay.
  


 2             MS. DAVIS:  So if I may be listed with the
  


 3   County as being a representative that they can
  


 4   communicate with, I'd appreciate it.
  


 5             ARBITRATOR:  Okay.  Be sure that the clerk has
  


 6   your e-mail address as well as a mailing address for
  


 7   you.
  


 8             Why don't you give me yours, also, your e-mail
  


 9   address so that I'm sure I have it, because I think the
  


10   only one I have is Ms. Hamrick's.
  


11             MR. GRADY:  If I may, your Honor, I want to
  


12   address the timing.  In our rules for hearings such as
  


13   this, Section 18 says:  "The decision shall be signed by
  


14   the arbitrator and filed as a public record with the
  


15   clerk no later than 30 days following the hearing."
  


16             I just wanted to point out that timing issue.
  


17             ARBITRATOR:  I see.  The hearing is not over
  


18   until the 14th, so I'll have to get it out 30 days from
  


19   the 14th.
  


20             MR. GRADY:  Just wanted to point that out to
  


21   you, your Honor.
  


22             ARBITRATOR:  It's been pointed out to me that
  


23   Rule 18.
  


24             MR. BALLANTINE:  I think it's Exhibit 12.
  


25             ARBITRATOR:  Exhibit 12.  Oh, yes, Exhibit 12,
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 1   okay.
  


 2             MR. GRADY:  It's page 17, Section 18.
  


 3             ARBITRATOR:  So 11 --
  


 4             MR. GRADY:  This is in the rules for hearing,
  


 5   your Honor, which is separate.
  


 6             MR. BALLANTINE:  It's the next document behind
  


 7   the ordinance.  It's on kind of a Courier font.
  


 8             ARBITRATOR:  Right, I've got it.
  


 9             MR. GRADY:  And then page 17, that last large
  


10   paragraph.
  


11             ARBITRATOR:  All right, both sides listen to
  


12   me for a moment.
  


13             Our clerk has told me that the rules for
  


14   hearing that are essentially part of the ordinance,
  


15   Mobile Home Rent Control rules for hearing, on page 17,
  


16   the last paragraph says:  "The decision shall be signed
  


17   by the arbitrator and filed as a public record with the
  


18   clerk no later than 30 days following the hearing.  The
  


19   clerk shall serve a copy of the decision on each party
  


20   or through such parties' attorney or representative."
  


21             So my 90 days, which is what the Code of Civil
  


22   Procedure requires in civil cases -- I was wrong.  It
  


23   has to be 30 days, unless the parties are willing to
  


24   stipulate that I can have a little more time than 30
  


25   days.
232







TRI-COUNTY COURT REPORTERS   805.963.3900


 1             MR. BALLANTINE:  Sure, that would be fine.
  


 2             ARBITRATOR:  Can you give me 45 days to get it
  


 3   done?
  


 4             MS. DAVIS:  Yes, your Honor.
  


 5             ARBITRATOR:  Okay, we've got a stipulation for
  


 6   45 days.
  


 7             MR. GRADY:  Thank you.  So that will be 45
  


 8   days from the 14th of April.
  


 9             MR. BALLANTINE:  Right your Honor.
  


10             The parties are agreeing that the hearing will
  


11   be deemed closed on April 14, which will follow the
  


12   briefing on the matter, and also stipulate that your
  


13   Honor may have 45 days.
  


14             ARBITRATOR:  Up to and including whatever the
  


15   45th day is.
  


16             MR. GRADY:  April 14 for the close of the
  


17   hearing?
  


18             MR. BALLANTINE:  Correct, April 14th for the
  


19   close under the rules, and then the arbitrator may have
  


20   an additional 45 days following that in which to render
  


21   the decision.
  


22             ARBITRATOR:  Agreed by the petitioner?
  


23             MS. DAVIS:  Yes.  With one question.
  


24             ARBITRATOR:  Yes?
  


25             MS. DAVIS:  If the post-hearing takes less
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 1   time than we have scheduled, will the whole schedule be
  


 2   moved up?
  


 3             ARBITRATOR:  The post hearing?  I'm not sure I
  


 4   understand.
  


 5             MS. DAVIS:  The homeowners' first brief and
  


 6   the management's response to homeowners' and second and
  


 7   management's final.
  


 8             ARBITRATOR:  Management doesn't get two shots
  


 9   at it, only you do.
  


10             MS. DAVIS:  Oh.
  


11             ARBITRATOR:  Management only gets one shot at
  


12   it.
  


13             MS. DAVIS:  My mistake.  I'm sorry.
  


14             But if both parties are really fast and are
  


15   ahead of schedule, does the whole schedule move up?
  


16             ARBITRATOR:  No.  But what will happen is the
  


17   matter is not going to be deemed closed until the 14th.
  


18   If you guys are really good, I may have even 50 days.
  


19             MS. DAVIS:  Oh, gotcha.
  


20             ARBITRATOR:  By the agreement that I
  


21   understand we reached, my due date by which I have to
  


22   have everything to the clerk, and I'm going to courtesy
  


23   copy everybody -- it just says I have to submit it to
  


24   the clerk and she'll get it out and she will follow the
  


25   rules and probably send you a second copy, but I'm going
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 1   to give you a courtesy copy because that's just the way
  


 2   I do things, and it's the 45th day, and I haven't
  


 3   counted it, whatever it is after the 14th.  And you
  


 4   don't start on the 14th, you start on the 15th as one
  


 5   and then 45 days after that, close of business.  And if
  


 6   the 45th day falls on Sunday or Saturday, it will fall
  


 7   on the following Monday.
  


 8             MS. DAVIS:  Your Honor, so that I understand a
  


 9   little better, when is the record actually closed?
  


10             ARBITRATOR:  The record?
  


11             MS. DAVIS:  The record, the record closure.
  


12   When does that happen?
  


13             ARBITRATOR:  The record is closed as of today.
  


14   Your written argument becomes part of the record.
  


15             MS. DAVIS:  I was under the impression that
  


16   anything submitted to you after the record is closed is
  


17   not admissible as part of the record.  My mistake.
  


18             ARBITRATOR:  No, I think what you have is a
  


19   nomenclature, or terminology, issue that you're not
  


20   understanding.
  


21             When I say good night to all of you lovely
  


22   people this afternoon, no other evidence can be
  


23   received.  The record is closed in terms of receiving
  


24   any other evidence, other than there will be a
  


25   post-hearing petition for attorneys' fees that will be
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 1   part of his brief that you will respond to in your reply
  


 2   brief.
  


 3             But beyond that, something that an expert has
  


 4   done, another schedule of "This is how it should be
  


 5   calculated, please consider this as a part of my brief,
  


 6   your Honor," the answer is no.  No documentary evidence
  


 7   of any kind can be received after five minutes from now.
  


 8             Your briefs are not evidence, they are simply
  


 9   argument.  But rather than have you try to argue the
  


10   case, frankly, I think it would be -- if I were to say
  


11   we're going to set a date for oral argument, I'm going
  


12   to give each side an hour and a half and we're done, I
  


13   think that would be to your disadvantage because I don't
  


14   think in a legal context you will focus nearly as well
  


15   as he will, because that's what he does for a living.
  


16             We had some back and forth about things that
  


17   weren't making sense, were making sense to you but not
  


18   making sense to me or to him that we had to clarify so
  


19   that I could make sure that I'm considering everything
  


20   that needs to be considered.
  


21             So I think it's, A, because of how convoluted
  


22   this case is and so many exhibits, I think it is better
  


23   to have argument done in writing so you have a chance to
  


24   look at Here's what I want to emphasize.  Don't talk to
  


25   me about every exhibit, but what matters, what do I need
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 1   to know to get to where you want me to get?  And he's
  


 2   going to do the same thing.
  


 3             There's going to be a post-hearing motion for
  


 4   attorney's fees and costs, assuming he's the prevailing
  


 5   party, and if he's not, then he's done a bunch of work
  


 6   for nothing, at least on that motion or that addendum.
  


 7             I don't know where I'm going to come out on
  


 8   this thing and you guys are going to help me get there.
  


 9   That's what closing argument is about.  Lead me.  Give
  


10   me what you need to do in a focused way, not in a
  


11   hostile way, don't do a Donald Trump type of thing, and
  


12   I don't know what your politics are but you're not going
  


13   to be demeaning the other side in your argument.  That's
  


14   not going to help you.  You are going to talk about the
  


15   evidence and what the applicable law is under the Santa
  


16   Barbara ordinance and how that should be interpreted and
  


17   why I should do this, this, this and this, or If you
  


18   don't do this, Judge, you could also do, under the same
  


19   argument, this, this and this.  You're going to tell me
  


20   what it is you want me to do and why and help me
  


21   understand the legal rationale under the ordinance and
  


22   the evidence we have received, why I should do that,
  


23   because that's what he's going to do, why I should find
  


24   their way and allow the rent increase of whatever it
  


25   was.
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 1             MR. BALLANTINE:  $108 and change.
  


 2             ARBITRATOR:  108 and change, all right.
  


 3             But that's the point of the exercise.  I want
  


 4   the petitioner to have their absolute best shot and I
  


 5   don't think you'll be nearly as good in oral argument as
  


 6   he will.
  


 7             MR. BALLANTINE:  In that case can we just do
  


 8   this by oral argument?
  


 9             MS. DAVIS:  I wouldn't take as long.
  


10             ARBITRATOR:  Well, the message for me is that
  


11   it's going to help me, with all of these exhibits and
  


12   having heard evidence a month and a half ago or two
  


13   months ago, whenever the first hearing was, and here we
  


14   are, and you're going to help tie that together for me
  


15   in your written argument.
  


16             I'm not going to give you a page limit, but,
  


17   you know, if I get something that has 60 pages in it,
  


18   you're going to get an initial reaction of oh, my gosh,
  


19   I've got to read all of this?
  


20             Focused, tight.  I did a ruling on a motion
  


21   for judgment on a statute of limitations case in a
  


22   medical malpractice, slash, fraud, slash, concealment
  


23   case.  It ran five pages and it had all kinds of
  


24   authorities cited in it and it had an analysis of why I
  


25   was ruling the way I was ruling.  It took me five pages
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 1   to do it.  You can't do that, you don't have that kind
  


 2   of legal writing training, and I'm not expecting that,
  


 3   but be focused, please, because you're going to help me
  


 4   help you to do that.
  


 5             MS. DAVIS:  I have one question that Debra
  


 6   asked me to ask.  When will the transcript be available?
  


 7   Because it has been three months since the first one.
  


 8             ARBITRATOR:  Can you get it this afternoon?
  


 9             COURT REPORTER:  Ten business days.
  


10             ARBITRATOR:  Ten business days.
  


11             CLERK:  You have to ask for a copy of it.
  


12   It's not provided automatically.  And you have to pay
  


13   for it.
  


14             MS. DAVIS:  Yes, but when will it be
  


15   available?
  


16             The clerk:  The second one?
  


17             COURT REPORTER:  This one today?
  


18             MS. DAVIS:  Both days.
  


19             COURT REPORTER:  The November one is available
  


20   now.  I'll give you my e-mail address.
  


21             ARBITRATOR:  And there's no reason why the two
  


22   of you, each side cannot communicate with each other
  


23   after the hearing, if you wish to.  What you can't do is
  


24   communicate with me without copying the other side, and
  


25   vice versa.  That is what we call, legal BS jargon "ex
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 1   parte communication."  That's not proper and I don't do
  


 2   it.  But there's no reason why the two of you can't talk
  


 3   about something, and if you guys reach some kind of
  


 4   agreement, "We've stipulated to this fact," then that's
  


 5   one thing I don't have to decide.  I would encourage you
  


 6   to think about that, if there's something you think you
  


 7   can talk about and get along with, make it as easy for
  


 8   me as possible.
  


 9             Okay.  We're adjourned.
  


10             MR. BALLANTINE:  Your Honor, one thing.  I
  


11   have an exhibit list, updated exhibit list to track the
  


12   exhibits that I gave you today.
  


13             ARBITRATOR:  That would be helpful.  It's not
  


14   evidence, so, yeah, I'll take it.
  


15             MR. BALLANTINE:  It occurred to me it would be
  


16   helpful.
  


17             ARBITRATOR:  My exhibit list that I have now
  


18   stops at 43.
  


19             MR. BALLANTINE:  Let me do that and then I'll
  


20   e-mail one to her later today.
  


21             ARBITRATOR:  You're going to get an index of
  


22   all his exhibits.
  


23             MR. BALLANTINE:  An updated one.
  


24             ARBITRATOR:  With the new exhibits on it.
  


25             MR. GRADY:  One more bit of housekeeping, I
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 1   want to make sure that Lindse Davis is established as a
  


 2   homeowners representative.
  


 3             MR. BALLANTINE:  Were we going to get her
  


 4   e-mail address on the record?  I'm not sure it happened.
  


 5             ARBITRATOR:  She gave it to me.
  


 6             MS. DAVIS:  Lindse@AOL.com.
  


 7             ARBITRATOR:  Yes, I have Lindse@AOL.com.  I'm
  


 8   going to staple that to here because if I put it in my
  


 9   pocket, it will get laundered.
  


10             MR. BALLANTINE:  Your Honor, I think I've been
  


11   asked to send the clerk the exhibits electronically that
  


12   we submitted today.  Would it be helpful if I sent them
  


13   to your Honor's office, also?
  


14             ARBITRATOR:  I have them in written form.
  


15   I'll just deal with them like that.  Don't need them.
  


16             MR. BALLANTINE:  Okay.
  


17             ARBITRATOR:  If I didn't already have them,
  


18   I'd say sure.
  


19             MR. BALLANTINE:  No problem.
  


20             ARBITRATOR:  We're adjourned.
  


21             (The proceeding concluded at 4:17 p.m.)
  


22                           --oOo--
  


23
  


24
  


25
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             1                           I N D E X



             2   PARK OWNER'S



             3   WITNESS            DIRECT   CROSS   REDIRECT   RE-CROSS



             4   MICHAEL ST. JOHN     11      103      154         --
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                 KENNETH WATERHOUSE   --      172      --          --

             6   (Reopened)



             7
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             9                        E X H I B I T S
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            11    A                        --           221



            12    B                        --           221



            13    C                        --           218



            14    D                        --           221



            15    E                        102          221
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            18    H                        102          221
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             1                  E X H I B I T S (CONTINUED)



             2   Park Owner's            Marked       Received
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             5    47                       10           70
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            16   NUMBER                                 PAGE
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            19    12                                    209
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            22    19                                    181



            23    36                                    185
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             1                   Santa Barbara, California



             2                   Friday, February 10, 2017



             3                           9:00 a.m.



             4                           --oo0oo--



             5



             6             ARBITRATOR:  On the record.



             7             We're back on the record in the case of In Re:



             8   Nomad Village Mobile Home Park.  It is a proceeding



             9   under the Santa Barbara County Mobile Home Rent Control



            10   Ordinance.



            11             Let's do formal appearances for the record.



            12             Ms. Davis, state your name for the record,



            13   please.



            14             ARBITRATOR:  And your address, please.



            15             MS. DAVIS:  4326 Calle Real, Space 133, Santa



            16   Barbara, California 93110.



            17             ARBITRATOR:  Thank you very much.  Nice to



            18   have you here.



            19             And Ms. Hamrick.



            20             MS. HAMRICK:  I'm Ms. Hamrick.



            21             ARBITRATOR:  Ms. Hamrick, state your full name



            22   for the record, and give us your address.



            23             MS. HAMRICK:  Deborah Hamrick, 1174 Acadia



            24   Place, Ventura, California, 93003.



            25             ARBITRATOR:  You are an attorney or not?
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             1             MS. HAMRICK:  No, I'm a homeowners



             2   representative.



             3             ARBITRATOR:  A homeowners representative.



             4   Thank you very much.



             5             For the respondent, please.



             6             MR. BALLANTINE:  Yes, good morning, your



             7   Honor.  I'm James Ballantine representing the respondent



             8   park management of Nomad Village Mobile Home Park, which



             9   consists of Waterhouse Management Corporation, the



            10   management company operating the park, and Lazy Landing,



            11   LLC, the park owner.



            12             ARBITRATOR:  Okay, thank you very much.  Nice



            13   to have you here.



            14             Procedurally, what do we have before we get



            15   back to the cross-examination of Dr. St. John?



            16             MR. BALLANTINE:  Your Honor, I'd also like to



            17   reintroduce, your Honor, Mr. Ken Waterhouse, the



            18   president of the park management company and park owner.



            19             ARBITRATOR:  Nice to see you again, sir.



            20             MR. BALLANTINE:  In fact, we're not planning



            21   to be calling him.



            22             And Dr. St. John, who was here before, is here



            23   as well.



            24             ARBITRATOR:  I wasn't sure if you were going



            25   to be Skyping in today or seeing you in person.  Nice to
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             1   have you back.



             2             MR. BALLANTINE:  No, no, our preference was



             3   always to have him live and in person.



             4             So your Honor, procedurally, I think your



             5   Honor was correct, where we left off was Mr. Allen was



             6   cross-examining Dr. St. John.  Some questions came up



             7   about his analysis.



             8             Your Honor, in particular, asked that



             9   Dr. St. John take a look at his analysis, in particular



            10   with respect to the application to the ordinance, the



            11   Santa Barbara County Rent Control Ordinance that we are



            12   opening under.



            13             He's done some further analysis.  He's got a



            14   couple of exhibits.  I forwarded those exhibits, I



            15   think, to everyone, although we've got hard copies here.



            16             I believe procedurally, because of that break



            17   and that question, the appropriate thing to do would be



            18   to reopen direct examination so Dr. St. John can talk



            19   about those exhibits and then be cross-examined on the



            20   exhibits and then anything else that the homeowners want



            21   to cross on.



            22             ARBITRATOR:  Please give the exhibits to our



            23   clerk so that I can have them.



            24             MR. BALLANTINE:  Sure.



            25             And I sent them to the homeowners, but would
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             1   you like a hard copy.



             2             MS. HAMRICK:  No, we're fine.



             3             ARBITRATOR:  You can continue the



             4   cross-examination and then have redirect based on what



             5   was re-reviewed, but I think for time efficiency, it



             6   would be better to let him reopen, finish the direct and



             7   then complete crossing thereafter.



             8             Any problem with that, Ms. Hamrick?



             9             MS. HAMRICK:  No, no problem.  The homeowners



            10   are requesting now to speak with Mr. Waterhouse again.



            11             ARBITRATOR:  Privately?



            12             MS. HAMRICK:  No, on the record.  There were



            13   more questions after Tony Allen's cross-examination of



            14   Mr. Waterhouse, and Ms. Davis has some questions that



            15   she was hoping to ask as well.



            16             MR. BALLANTINE:  Ms. Hamrick had mentioned



            17   that to me Tuesday.  We saw each other.  And her



            18   representation was she had a couple of -- the homeowners



            19   had a couple of questions for Mr. Waterhouse.



            20             What I said at that time was I thought that



            21   Mr. Waterhouse was completed with his examination and



            22   cross-examination and had essentially been released as a



            23   witness, so my position was that we're done.  I did



            24   offer accommodation if they would let me know what



            25   questions they had, maybe that was a battle we didn't
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             1   need to have.  I got an e-mail from Ms. Hamrick



             2   yesterday saying they wanted extensive, several hours of



             3   questioning of Mr. Waterhouse which, although I haven't



             4   been told what the topic is, I don't think that's



             5   appropriate.  So that's our position.



             6             In any event, we're ready to proceed with



             7   Dr. St. John at this point in time.  I think that will



             8   cover all issues that are relevant to this proceeding,



             9   maybe we can take up the issue of Mr. Waterhouse at that



            10   point in time.



            11             ARBITRATOR:  Ms. Hamrick?



            12             MS. HAMRICK:  It's imperative that everything



            13   is on the record as soon as possible because anything



            14   that's not on the record cannot be used as evidence



            15   moving forward, so it's imperative that we get to



            16   cross-examine Mr. Waterhouse, if possible, today.



            17             ARBITRATOR:  Procedurally, the examination of



            18   Mr. Waterhouse was complete at the last hearing.  We'll



            19   deal with that.  We're going to begin today with



            20   Dr. St. John and complete his examination and then I'll



            21   hear argument as to why that should be reopened.



            22             MS. HAMRICK:  Thank you.



            23             ARBITRATOR:  That's the way I prefer to go.



            24             So with that, I have Exhibit 45 in front of me



            25   and Exhibit 47, is that correct?  46 and 47 -- 45, 46,
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             1   47 and 48, and I believe the homeowners have received



             2   those documents, is that correct?



             3             (Park Owner's Exhibits 45 - 49



             4             marked for identification.)



             5             WITNESS:  Yes.



             6             MR. BALLANTINE:  Yes, we sent those Monday, I



             7   think, several days ago, at least.  Also, your Honor,



             8   there's a 49.  They are all very short exhibits.  It's



             9   45 through 49, inclusive.  Forty-nine should be the last



            10   page in the clip there.  It's a single --



            11             ARBITRATOR:  I have it.



            12             MR. BALLANTINE:  And I'll be examining



            13   Dr. St. John on these.  He prepared all of these



            14   documents, and they are along the lines of what he



            15   prepared before with a little bit of refinement that



            16   we'll tell your Honor about.



            17             ARBITRATOR:  With regard to having



            18   Dr. St. John -- the whole point of continuing, other



            19   than running out of time, was that Dr. St. John was



            20   going to do some further calculations based on some



            21   questions that Mr. Allen had asked him.  I think



            22   cross-examination further without getting that evidence



            23   on record and in front of me as the arbitrator, should



            24   be done and then cross-examination can be contiguous.



            25             Do you have any problem with that, Ma'am?
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             1             MS. HAMRICK:  No, that's fine.



             2             ARBITRATOR:  Thank you.



             3             You can reopen and take Dr. St. John through



             4   whatever is new and different from when we were last



             5   here on the 18th of November.



             6             MR. BALLANTINE:  Perfect, thank you very much.



             7             ARBITRATOR:  Dr. St. John, I remind you you



             8   remain under oath.



             9             WITNESS:  Yes.



            10             ARBITRATOR:  You may enquire.



            11



            12                       MICHAEL ST. JOHN,



            13               having been previously sworn, was



            14              examined and testified as follows:



            15



            16                 DIRECT EXAMINATION (resumed)



            17   BY MR. BALLANTINE:



            18        Q.   Dr. St. John, we're picking up from last time.



            19   Since last time have you done some further analysis?



            20        A.   Yes, I did.



            21        Q.   Could you give us a little bit of an overview



            22   of what the analysis that you did was and then we'll go



            23   into the specifics.



            24        A.   Right.  Following the hearing in November, I



            25   went back and read the ordinance really carefully.  As
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             1   we said last time, it's a little different from other



             2   ordinances.  I have never seen a fair return method



             3   quite like this.  It's analogous to what we call the



             4   MNOI method, but it's not quite the same.  So I did



             5   return to the ordinance, read it really carefully and I



             6   think I've got it down now, and I can explain in a



             7   moment why I think that.



             8             ARBITRATOR:  Okay.



             9   BY MR. BALLANTINE:



            10        Q.   And to do a little bit of overview, you



            11   initially prepared fair return calculations with respect



            12   to the notice of rent increase that's at issue in this



            13   case, correct?



            14        A.   Yes.



            15        Q.   And that notice of rent increase was dated



            16   March 31, 2015; does that sound about right?



            17        A.   Sounds about right.



            18        Q.   Without going into the details, but just to go



            19   through a couple of time periods to get us all kind of



            20   oriented, I'll represent that notice of rent increase



            21   went out on that day and was effective July 1, 2016.



            22        A.   That's what I recall.



            23        Q.   Okay, good.



            24             So was it the case, then, that when you



            25   prepared the fair return analysis, you did it in,
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             1   essentially, around March of 2015 -- excuse me, around



             2   March of 2016?



             3        A.   February-March 2016.



             4        Q.   And in order to do the fair return analysis,



             5   one of the methodologies you employed was comparing two



             6   years, two financial and calendar years of the park's



             7   operations, correct?



             8        A.   Yes.



             9        Q.   And you used 2010 and 2015?



            10        A.   Yes.



            11        Q.   And 2015 you selected because it was



            12   appropriate because it was the most recent complete



            13   year?



            14        A.   At that time, it was the most recent complete



            15   year.  I mean selecting a base year and comparison year



            16   is entirely standard.  It's exactly the way we did it in



            17   the previous case that ended with 2010, and in this case



            18   we begin with 2010 and end with 2015.



            19        Q.   And one of the principles for doing this



            20   thing, the comparison, is generally you look for your



            21   comparison, as your base year, you look for, generally,



            22   the most recent year, correct?



            23        A.   Yes.



            24        Q.   Now, since that time, you've been able to look



            25   at -- well, since that time, 2016 has essentially come
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             1   to an end and close, correct?



             2        A.   Yes.



             3        Q.   And since last March, when you did this



             4   analysis, did you also look at some 2016 information as



             5   well?



             6        A.   Well, it did.  I seemed to me it might be



             7   interesting and useful since we -- since the hearing was



             8   going to be today and the books of record were closed at



             9   the end of 2016 for 2016, we were able to do the



            10   analysis using 2016 as a comparison year.



            11        Q.   Okay.  In all cases, what we're essentially



            12   doing is looking at the fair return analysis to see if



            13   it supports the notice of rent increase and the



            14   calculations supporting the notice of rent increase



            15   which are Exhibit 2, is that correct?



            16        A.   Yes.



            17        Q.   Okay.  So essentially you looked at 2015 and



            18   2016 in the analyses that you have done that you're



            19   going to tell us about today?



            20        A.   That's right.



            21        Q.   Okay.  Let's look at, then, Exhibit 45.  I



            22   believe Exhibit 45, that's the analysis related to 2015?



            23        A.   Yes.



            24        Q.   Okay.  And it's got some -- the first three



            25   pages have some, essentially, income -- well, the first
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             1   page has some income analysis, and then the next two --



             2   the rest of page 1 and 2 and 3 have some expense



             3   analysis, correct?



             4        A.   Yeah, that's correct.



             5        Q.   And so tell us about that a little bit.  Or



             6   let met -- maybe the fastest question is, is this



             7   analysis identical or at least extremely similar to the



             8   analysis that you had done that you presented at the



             9   last hearing related to 2010 comparing with 2015?



            10        A.   Yeah, it is similar to it.



            11        Q.   Okay.  So since we've been through that but



            12   it's been a few months, give us a very abbreviated



            13   summary of what those pages 1 through 3 relative to the



            14   income and expense analysis and comparison of 2010 and



            15   2015 entail and then we'll get to the specifics after



            16   that.



            17        A.   Sure.  So columns F and G are the books of



            18   record, which are in the record.  This is simply the



            19   income-and-expense statement prepared by Waterhouse



            20   Management for Nomad Village for 2015 and 2010.



            21        Q.   And is the book of record, the document and



            22   the data that you used as a profit-and-loss statement?



            23        A.   Well, profit-and-loss statement, yes, backed



            24   up by the general ledger which has all the details.



            25        Q.   Correct, okay.
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             1        A.   So columns F and G should be identical to



             2   columns F and G in the original submission.



             3             The only difference -- well, let me then



             4   mention columns I and J are what is called the MNOI



             5   analysis, or sometimes it's called the fair return



             6   analysis, and this takes almost all the numbers and



             7   simply accepts them as they are in the book of record,



             8   but there are some adjustments, all footnoted.



             9        Q.   Okay.  And I think one of the issues --



            10             ARBITRATOR:  For the benefit of the record,



            11   give us a definition of the acronym MNOI.



            12             WITNESS:  Oh, thank you, yes.  Maintenance net



            13   of operating income.  MNOI for short.  It is one of the



            14   most common methods of adjudicating rent increases used



            15   in California.  I believe it probably is the most



            16   standard method in California, and Santa Barbara County



            17   has what I would call a variant.  Santa Barbara County



            18   uses what I would call an expense pass-through method,



            19   meaning that the ordinance says that park owners should



            20   be able to pass through to park residents all expense



            21   increases.



            22   BY MR. BALLANTINE:



            23        Q.   And did you essentially do that in your



            24   analysis?



            25        A.   Yeah, that's what the analysis does.  I mean
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             1   this translation that we do between columns F and G and



             2   I and J is to adjust the books of record for things that



             3   shouldn't be included in a fair return analysis.



             4             I mean to take a very simple case, at lines 20



             5   and 21 there's some tiny amounts of bookkeeping issues.



             6   We don't include those, typically.



             7             And then more substantial are, for example,



             8   lines 11 and 12, and lines 37, 38, which are the



             9   utilities regulated by the PUC, the Public Utilities



            10   Commission, and it's standard in this type of analysis



            11   to simply ignore both the income and the expense for PUC



            12   registered utilities.



            13        Q.   Just so we're really clear as to what those



            14   utilities are because I think they can have a broader



            15   definition than the regulated ones, we're only talking



            16   about gas and electric, correct?



            17        A.   Correct.  So the water and sewer in this case



            18   of this park, the income and expense for water and



            19   sewer, although they are submetered and charged to the



            20   residents, those are still in the analysis, but the PUC



            21   items, gas and electric, are not included in the fair



            22   return analysis.



            23        Q.   All right.  And I think one of the things that



            24   you also corrected from the exhibit the last time is



            25   there was a mismatch on some of the footnotes that just
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             1   got out of sequence, I think, essentially.  Did you



             2   correct those?



             3        A.   I believe the footnotes are now correct.



             4        Q.   Okay.  Those pesky footnotes.



             5             And then when we were here before you



             6   presented essentially a document regarding or comparing



             7   2010 and 2015, and then doing an MNOI analysis with



             8   those numbers, correct?



             9        A.   That's right.



            10        Q.   Okay.  And so is the MNOI, or the numbers



            11   similar to or the same as your prior analysis?



            12        A.   They are almost the same, although I did make



            13   a few adjustments that may differ in small amount, but



            14   in the main, they are all the same.



            15        Q.   All right.  And I think once we get to the



            16   application for the ordinance we'll, maybe, see where



            17   that is.



            18             Since we're on page 1, let me ask -- and I may



            19   have asked you before but it's useful for us to have



            20   this in mind because this will carry through to the



            21   other analyses, tell us about the -- in the income, you



            22   made a fairly significant adjustment as an offset for



            23   2011 amortizations, and explain what that is and what



            24   you did and why you did it.



            25        A.   Right.  So in 2015 the park was losing
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             1   substantial amounts of income, $113,516.28 to be



             2   precise, which was reimbursing the park for



             3   amortizations from the prior case.  I mean for capital



             4   improvements and perhaps some other things from the



             5   prior case, which were being paid for gradually, and



             6   these are temporary space rent increases -- in other



             7   words, they will only endure for the time allotted



             8   for -- I'm trying to remember the time periods, but in



             9   any case, we have it on a different chart, but in any



            10   case these amounts will expire, and the reason they have



            11   to be -- the reason for this offset is that if those



            12   amounts are included in income, it will look in the fair



            13   return analysis like permanent income, which it isn't,



            14   and if it gets counted as permanent income, then we



            15   won't get the right answer.  Basically, we would deprive



            16   the park of those amounts which were authorized from the



            17   prior case.  So we simply take them out here so that the



            18   resulting number, which in this case happens to be -- I



            19   need my glasses --



            20        Q.   I take it we can read the resulting number,



            21   it's just the rental income minus the amortization, so



            22   that's the $616,000 and change?



            23        A.   Yes, I needed my glasses to read it, but yes,



            24   that's true, $616,512.  So that number, in other words,



            25   is the permanent income that the park is receiving from
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             1   residents.



             2        Q.   And then that goes to the issue that we'll



             3   be -- one of the issues we'll be talking about today,



             4   which is the difference between temporary and permanent



             5   rent increases, correct?



             6        A.   Yes.



             7        Q.   And would it be fair to say the amortizations,



             8   they all relate to temporary space rent increases?



             9        A.   That's right.



            10        Q.   And so in other words, that income will end at



            11   some point in time, actually probably fairly soon now?



            12        A.   Probably fairly soon now, from the prior case.



            13        Q.   From the prior case.  From 2011?



            14        A.   That's right.



            15        Q.   Okay.  Would it also be fair to say that a



            16   temporary -- the purpose of a temporary rent increase is



            17   to compensate a park owner for a defined and generally



            18   nonrecurring expense such as a capital improvement?



            19        A.   That's right.  That's exactly right.



            20        Q.   So for example, the park builds a new



            21   clubhouse, they're not doing that every year so that



            22   would be something they are entitled to get reimbursed



            23   for as a temporary rent increase to pay for that



            24   specific expense?



            25        A.   That's right.  And if we left those expenses
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             1   in your example for building a clubhouse, if we left the



             2   expenses in the analysis, that would really distort the



             3   analysis, so we don't.



             4        Q.   In other words, distort it by suggesting that



             5   that unusual expense is part of an ongoing operating



             6   income and expense picture and which would not be



             7   appropriate?



             8        A.   That's right.



             9        Q.   Okay.  So fair to say that one of the things



            10   you're looking at in your MNOI analysis is a comparison



            11   of ongoing operating expenses for the park?



            12        A.   Yes.



            13        Q.   So if we have something that's not -- that



            14   doesn't fall in that category, either on the income or



            15   the expense side as an ongoing operating income or



            16   expense, that that would be something you would want to



            17   remove from your MNOI analysis?



            18        A.   That's right.



            19        Q.   All right.  And by the same token, if we are



            20   talking about a rent increase for homeowners for an



            21   extraordinary or unusual expense, that is handled -- the



            22   methodology is to handle that through a temporary space



            23   rent increase?



            24        A.   That's right.



            25        Q.   All right.  And we're going to talk about
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             1   those temporary increases here, but I want to talk a



             2   little bit about that methodology.  So anyway, you told



             3   us why you removed in this case the $113,000.



             4             And let's go on.  Is there anything else you



             5   want to bring to our attention about the MNOI analysis



             6   on the first three pages of this Exhibit 45?



             7        A.   No, not really.  But maybe I should say that,



             8   looking at line 87 --



             9        Q.   That would be on page 2?



            10        A.   On page 2, uh-huh.



            11             -- you can see that the legal expense in



            12   2015 -- I'm sorry, in 2010 was $51,045, but in the fair



            13   return analysis that has been reduced to $72.  Just to



            14   comment, the reason for that is exactly what we said a



            15   moment ago, that the extraordinary expense of $51,000 in



            16   the base year shouldn't be included because it was not a



            17   recurring expense.  We don't spend $51,000 in legal fees



            18   in most years.



            19        Q.   Although now and then we do?



            20        A.   Now and then we do.



            21        Q.   Probably more than that, actually.  But that



            22   would be for unusual situations?



            23        A.   It would be unusual and not recurring, and



            24   therefore shouldn't be included in the fair return



            25   analysis.
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             1        Q.   If you include these unusual expenses -- for



             2   example, legal fees for a very expensive court case or



             3   arbitration proceeding -- what would be the effect in



             4   the ultimate rent analysis?



             5        A.   Well, the impact in the current year would be



             6   to augment the apparently justified space rent increase



             7   by a lot.



             8        Q.   So it would show a very high space rent



             9   increase entitlement?



            10        A.   Very high space rent entitlement.



            11        Q.   So from the perspective of a homeowner who



            12   presumably wants as low a rent increase as they can get,



            13   it's to their advantage to have something like that



            14   treated as a temporary increase rather than a permanent



            15   increase?



            16        A.   Right.  And I might just mention a footnote



            17   here, these lumpy expenditures for capital improvements



            18   or legal fees or anything of that nature, if they were



            19   to be included, the park owners could then choose the



            20   year of application strategically, and that does not



            21   make good sense and would not result in fair results.



            22   So the practice is to simply take them out of any year,



            23   as far as the fair return analysis, and treat them



            24   separately.



            25        Q.   Okay.  And when you say treat them separately,
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             1   how so?



             2        A.   Well, the other principle, the accompanying



             3   principle is, although taken out of the fair return



             4   analysis, they should not be ignored, and it doesn't



             5   really matter what year the capital -- let's take your



             6   example of building a clubhouse.  Let's say the costs



             7   occurred over two years.  It would make most sense to



             8   simply sum all the cost, amortize all of it and pass it



             9   on to -- ask residents to pay the amortized amount.



            10        Q.   As a temporary rent increase?



            11        A.   As a temporary rent increase over the



            12   appropriate time period.



            13        Q.   So if you take it out of the MNOI analysis



            14   and then you don't include -- if you take out what you



            15   call a lumpy expense, an unusually high expense, and you



            16   have indicated the protocol is to take it out of the



            17   MNOI analysis, correct?



            18        A.   Right.



            19        Q.   All right.  And then if you take it out of



            20   that analysis, then just based on that analysis, the



            21   park owner isn't getting any return on that expenditure,



            22   correct?



            23        A.   If you take it out and don't treat it



            24   separately, then the park owner wouldn't get any



            25   return --
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             1        Q.   Or any recovery?



             2        A.   Or any recovery, exactly, either return or



             3   recovery of that expense, and that could be



             4   contradictory to the principles that we follow here.



             5        Q.   Which are -- what are those principles?



             6        A.   The principals are that park owners -- let me



             7   put it the other way.  The principles are that the



             8   residents pay for all expense increases and for all what



             9   we're calling lumpy increases on an amortized basis.



            10        Q.   So that's why you take it out of the MNOI



            11   analysis for the purposes of a permanent rent increase,



            12   these lumpy expenses, but then you amortize them



            13   separately as a temporary rent increase?



            14        A.   That's right.



            15        Q.   So, for example, you pointed out here, you



            16   took out any comparison of legal fees, general legal



            17   fees on line 87 here, so you took them out of both --



            18   well in this case, both years, and you have your



            19   footnote 5 reference to that that's handled separately,



            20   correct?



            21        A.   Right.  When you say both years, actually



            22   there were no legal fees paid in 2015.  There were legal



            23   fees incurred in 2015, but they weren't paid in 2015 and



            24   therefore I didn't have to do an adjustment for 2015



            25   because the books of record didn't include any payments
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             1   for legal fees at that time.



             2        Q.   All right.  We'll see that in some other



             3   years, correct?



             4        A.   Oh, yes.



             5        Q.   And then would that be a similar thing if we



             6   go down to line 93, "Outside Services Consulting"?



             7        A.   Yes.  I believe this -- in 2010 this probably



             8   was paid to myself, to St. John & Associates.



             9        Q.   And that would have been related to analyses



            10   regarding the 2011 rent increase?



            11        A.   Exactly.



            12        Q.   And so the approach for that was to



            13   essentially seek reimbursement for those costs as a



            14   temporary rent increase, correct?



            15        A.   That's right.



            16        Q.   And in fact, was that awarded in the 2011 rent



            17   increase?



            18        A.   I believe it was.



            19        Q.   It was.



            20        A.   Yeah, I don't remember the details at this



            21   moment and I don't have the paperwork in front of me,



            22   but I think it was.



            23        Q.   Yeah, okay.



            24             All right, so let's go on to page 3.  So



            25   essentially, then, you have a total operating expenses
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             1   from the books of record and then as adjusted pursuant



             2   to your MNOI analysis, and we can see that here on line



             3   105, correct?



             4        A.   105, yes, the total operating -- operating



             5   expenses.



             6        Q.   Okay.



             7        A.   And then the income and expenses are



             8   summarized in lines 108 through 111.



             9        Q.   So tell us about lines 108 through 111.



            10   Actually, 107 through 111.



            11        A.   Okay.  Line 107 is simply the CPI numbers as



            12   generated by the Bureau of Labor Statistics.



            13        Q.   And what does CPI-W mean?



            14        A.   It means CPI wage earners -- I don't recall.



            15   It's CPI-W or CPI-U, just two different measures that



            16   the Bureau of Labor Statistics keeps, and it happens to



            17   be true that CPI-W is specified in the Santa Barbara



            18   County ordinance.



            19        Q.   Okay.  And that's what I was getting at.



            20   Good.  And so that's why you looked at that.



            21             Why is it there?  What is the importance of



            22   that CPI number here in this analysis?



            23        A.   You know, it doesn't have a purpose in this



            24   location.  It has a purpose on the next page.



            25        Q.   Okay.  But it is related to this analysis,
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             1   correct?



             2        A.   Right.  I was just summarizing all the data



             3   here, that's right.



             4        Q.   Okay.  So this is our summary of data that



             5   then becomes important in the analysis in 107 to 111,



             6   correct?



             7        A.   That's correct.



             8        Q.   So we've got the CPI-W which you'll tell us



             9   about, how it fits in in a moment, and then the space



            10   rent income, that's from above, correct?



            11        A.   Yes.



            12        Q.   And that was where you took out income that



            13   the park had that was not related to space rent,



            14   correct?



            15        A.   In 2015, I did that; 2010, I didn't have to.



            16        Q.   Okay.  And that included the amortization?



            17   Well, you did it in 2010, didn't you, because you would



            18   have had other income, other than space rent?



            19        A.   Oh, yes.  What I meant when I said we did it



            20   in 2010, I meant we didn't have to do an offset for



            21   amortization because there weren't any in that time.



            22        Q.   Correct.



            23        A.   They had not been awarded yet.



            24        Q.   Right.  So 2011 has the offset for the



            25   amortizations -- excuse me, 2015 has the offset for
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             1   amortizations?



             2        A.   Right.



             3        Q.   2010, you didn't have to do that, but with



             4   2010 and 2015 you've eliminated any income such as



             5   utility income or other income that is not rent income,



             6   correct?



             7        A.   That's right.



             8        Q.   And that does become relevant for a point



             9   raised by the homeowners last time?



            10        A.   Exactly.



            11        Q.   So that's what I wanted to kind of make clear



            12   here.



            13        A.   That's probably why I went back and made the



            14   two categories, the space rent income per se or the



            15   total income, which includes other things.



            16        Q.   Okay.  So just so we're clear, so space rent



            17   income here is all of the potential rental income of the



            18   park minus the amortization income?



            19        A.   That's right.



            20        Q.   Okay.  And then we can see the total operating



            21   expenses just relate to your MNOI numbers on line 105



            22   above?



            23        A.   It should just repeat those lines above.



            24        Q.   Okay.  And so then if we compare those, we get



            25   a net operating income, correct?
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             1        A.   That's right.



             2        Q.   And that is taking the space rent income and



             3   then deducting the operating expenses to get the net



             4   income?



             5        A.   Right.



             6        Q.   All right.  And then you've got a CPI-W, some



             7   CPI-W calculations below that, is that correct?



             8        A.   Yes.



             9        Q.   What are those?



            10        A.   Well, I was just curious as to how the



            11   increases in space rent income and total income and



            12   operating expenses compared to the CPI.  So line 113



            13   indicates that between 2010 and 2015 the CPI went up by



            14   8.3 percent.



            15        Q.   Okay.  And then below that we have our --



            16   those are the notes that we've talked about, correct,



            17   that we go back through the spreadsheet here and



            18   correlate those notes?



            19        A.   Right.



            20        Q.   All right.  Well, let's get to what I think is



            21   really the meat of this revised analysis, which is some



            22   clarification as to the application of the Santa Barbara



            23   ordinance to the numbers of this park.



            24        A.   Yes.



            25        Q.   So that's page 4?
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             1        A.   That's right.



             2        Q.   Okay.  And it says -- in fact, you have a



             3   heading that says "Rent Increase Following Method Set



             4   Out In Ordinance Section 11-5."



             5             Did you review section 11A-5 of the Ordinance?



             6        A.   Oh, yes.



             7        Q.   Carefully?



             8        A.   Many times.



             9        Q.   In your professional opinion, as an economist



            10   who prepares fair return analyses for mobile home parks,



            11   does the methodology that you have listed here on page 4



            12   track the specifications of the order?



            13        A.   Yes, it does.  I might just say, having



            14   figured it out, now understanding what the Santa Barbara



            15   ordinance is doing, it actually makes very good sense.



            16        Q.   All right, great.  Good to know.  So let's go



            17   through and you can explain exactly how it works here.



            18             So let's start with, you have an item No. 1,



            19   it says "CPI Base and Comparison Years."  So explain



            20   what that tells us.



            21        A.   Well, line 136 is simply again a recitation of



            22   what the CPI-W was in 2010 and 2015.  The next line



            23   does --



            24        Q.   And that's what was on the previous page,



            25   correct?
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             1        A.   Correct.



             2        Q.   So this is where it becomes very important to



             3   the analysis?



             4        A.   Right, now it makes a difference.



             5        Q.   All right.  And those are numbers -- you



             6   didn't make those up, you just went to the Department of



             7   Labor database and got those numbers?



             8        A.   That's true.  I think somewhere in the record



             9   the CPI spreadsheet that I downloaded -- I think we have



            10   it among the papers.  I cannot recall at this moment



            11   where, but I believe it's here in the records.



            12        Q.   I think you're right, and I think I can find



            13   it.  But I think the point that I wanted to make sure we



            14   were all clear on was the fact that you obtained those



            15   numbers from the Department of Labor database?



            16        A.   Oh, yes.



            17        Q.   It wasn't anything you calculated or



            18   generated, you just went and got them?



            19        A.   That's right.



            20        Q.   And again, that is something you're a pro



            21   with, essentially, right?  You work with CPI numbers all



            22   the time in preparing these analyses, correct?



            23        A.   I do this a lot.  Every case, generally



            24   speaking, I have to go to the BLS database and find out



            25   for whatever area we were working with, find out what
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             1   the CPI numbers are.



             2        Q.   So you obtained the correct numbers for this



             3   application?



             4        A.   I do believe I did.



             5        Q.   All right.  So tell us what these numbers,



             6   then, show as they apply to the ordinance?



             7        A.   Line 137 simply does a percentage calculation,



             8   and the CPI number itself increased by 8.3 percent



             9   between 2010 and 2015.



            10        Q.   Okay.  And then the next line says 75 percent



            11   CPI increase, and you have that at 6.3 percent, and I



            12   take it that's just a mathematical calculation -- in



            13   other words, 6.3 is 75 percent of 8.3?



            14        A.   That's right.



            15        Q.   And why did you do that calculation?



            16        A.   Well, the ordinance specifies that what's



            17   called the "CPI increase" or the "annual increase" that



            18   is allowable in Santa Barbara County should be 75



            19   percent of the CPI.  So for each space each year it's



            20   permissible to take a CPI increase.



            21             This aggregates all of these years, so the



            22   increases that were in fact taken in 2011, 2012, 2013,



            23   2014, and then in 2016 -- 2015 was skipped for reasons



            24   I'm not sure, but in any case, for all of those years,



            25   there was a CPI increase, and those increases were
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             1   smallish percentages, like 2 percent or something close



             2   to that, and in sum, over the whole period, it comes to



             3   6.3 percent.



             4             ARBITRATOR:  Just so I'm clear, we're going



             5   from 2010 to 2015, but on line 138, this is a sum,



             6   meaning addition, a sum of the increases that were



             7   imposed as permitted increases based on 75 percent of



             8   the CPI as permanent increases?



             9             WITNESS:  That's right.



            10             MR. BALLANTINE:  Correct.



            11             ARBITRATOR:  And that totaled over those



            12   years, 6.3 percent, whatever it was each year.



            13             MR. BALLANTINE:  No, total.



            14             ARBITRATOR:  With the exception of 2011 --



            15   apparently there was not an increase.



            16             MR. BALLANTINE:  Actually, your Honor, it's an



            17   aggregate total for all of those years.



            18             ARBITRATOR:  Aggregate total for all of those



            19   years, thank you.  That's what I was wondering.



            20             MR. BALLANTINE:  I wanted to make sure that



            21   that was clear.



            22             WITNESS:  It's an aggregate total for all of



            23   those years and an aggregate total for all of the



            24   spaces.  So here we're doing a park-wide calculation



            25   using the space rent.
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             1             ARBITRATOR:  I understand.



             2             WITNESS:  You got that?  Okay.



             3             ARBITRATOR:  I understand.



             4   BY MR. BALLANTINE:



             5        Q.   So we're talking about '10 to '15, inclusive,



             6   which is about six years, so it's really about -- 6.3



             7   percent is a little over a 1 percent increase per year,



             8   on average, right?



             9        A.   Yes, correct, on average.



            10        Q.   Essentially not very much.  We didn't have a



            11   lot of CPI.



            12        A.   Right.



            13        Q.   Okay.



            14             ARBITRATOR:  My grocery bill disagrees.



            15             MR. BALLANTINE:  Mine, too.  I don't know how



            16   that works, but somehow it does.



            17        Q.   So then, the next line, 139, base year rental



            18   income, that's simply a number from page 1?



            19        A.   Yes.



            20        Q.   Okay.  And that, again, is only rent?



            21        A.   That's only rent.



            22        Q.   And that is only rent from 2010?  When you say



            23   base year, then, we're looking at 2010 for the $564,000,



            24   correct?



            25        A.   No, no, the 564 -- oh, yes, I'm sorry, it is.
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             1        Q.   Because that is the base year?



             2        A.   That is the base year, 564 is the base year



             3   rental income.



             4        Q.   All right.  Then the next line is



             5   "CPI-Justified Space Rent Increase."  What does that



             6   mean and how did you get that number?



             7        A.   Well, $35,286.16 is 6.3 percent of



             8   $564,327.09.



             9        Q.   So essentially what that number is basically



            10   saying, you take your 2010 base year rental income and



            11   you essentially figure out, if you went forward to 2015,



            12   then, that number would have to go up 6.3 percent?



            13        A.   That's right.



            14        Q.   Okay.  And that's what that number is, the



            15   $35,000 and change is the number that you need to add to



            16   the 564 for the 564 to go up 6.3 percent?



            17        A.   Yes.  And let me just explain at this point



            18   that, you know, Excel won't let you change the column



            19   headings up there, or at least I don't know how to do



            20   it, so it still says 2010 and 2015, but on this page,



            21   those dates are kind of irrelevant because the column J



            22   that has 2015 up there, these are calculated numbers and



            23   they don't really have anything to do with the year



            24   specifically.



            25        Q.   Okay.  So in other words, really, for the
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             1   purpose of page 4, we should disregard the headings on



             2   lines 3 and 4?



             3        A.   That's right.  If I had known how to take them



             4   out of just page 4 and leave them in pages 1, 2 and 3, I



             5   would have done that, but I don't know how to do that.



             6        Q.   I understand.  I think the new version --



             7             ARBITRATOR:  My grandchildren know how to do



             8   it.



             9             WITNESS:  Right.



            10             So can I just go on to explain that the number



            11   to the right in the column headed 2015 where it says



            12   $19.73.



            13   BY MR. BALLANTINE:



            14        Q.   Let's just use the J.



            15        A.   Thank you.



            16        Q.   We can disregard the lines 3 and 4.



            17        A.   Right.  I'm going to line it out so I won't



            18   say it again.



            19             So in column J, the $19.73 is $35,286.16



            20   divided by 12, for 12 months, and 150 for 150 spaces.



            21        Q.   Okay.



            22        A.   And what that means is, and this gets a little



            23   tricky, what this means is that, on average, residents



            24   were asked to pay an additional $19.73 between 2010 and



            25   2015.  Those increases came in increments, and the
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             1   increments were not the same for all the residents



             2   because the residents have different base rents, and



             3   when the annual CPI figure is multiplied by .75 and then



             4   applied to each resident's space rent separately, then



             5   an amount is generated and it comes out.



             6             I need to do this on a park-wide basis, so I'm



             7   doing it in aggregate for all of the park, but this



             8   $19.73 would therefore be kind of an average.  In other



             9   words, some park owner might say, Wait a minute, no, I



            10   did the math, I didn't pay 19, I paid $21.03.  And my



            11   answer to that would be, Yes, because your base rent is



            12   slightly higher and therefore the calculation --



            13             ARBITRATOR:  And somebody two spaces down



            14   would have paid $13.65 or some other number.



            15             WITNESS:  Exactly, but on average $19.73.



            16   BY MR. BALLANTINE:



            17        Q.   And I want to clarify something.  I think his



            18   Honor understood it, Dr. St. John, but I believe you



            19   said "some park owner may say that."  You meant



            20   homeowner?



            21        A.   Did I say "park owner"?



            22             ARBITRATOR:  I understood it to be



            23   "homeowner."



            24   BY MR. BALLANTINE:



            25        Q.   I wanted to clarify.  It was clear to me that
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             1   you did, but I want to be sure it's clear in the record.



             2             And, Dr. St. John, in order to do the analysis



             3   for us, I take it, then, you in fact take a park-wide



             4   average, as you've done, correct?



             5        A.   I believe so.  It is the way I think it was



             6   intended.



             7        Q.   And it's really the only way to do it under



             8   the ordinance, correct?



             9        A.   Certainly the only way I can imagine doing it,



            10   right, exactly.



            11        Q.   So that gets us, a total number, the $19.73,



            12   that gives you a total number of what the space rent



            13   increase should be at 75 percent of CPI over the



            14   relevant period, correct?



            15        A.   Yes.



            16        Q.   Okay.  So essentially using this methodology



            17   is essentially time or year neutral.  In other words,



            18   whatever year that we chose to be the target year and



            19   the -- the base year and the target year, you're going



            20   to get the same result.  The numbers may be different,



            21   but the methodology is going to result in the same



            22   result?



            23        A.   That's right.  I mean, right, the --



            24             ARBITRATOR:  Not necessarily the same number



            25   but the same result.
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             1             MR. BALLANTINE:  Right.  The number being



             2   different because you're doing a different period, but



             3   the result should be the same.



             4        Q.   In other words, I guess what I'm asking, if we



             5   did this every year and did an analysis doing it every



             6   year, we'd get, obviously, a different number because we



             7   only have one year to factor.  If we did it over five or



             8   six years, it's the same thing, it's just going to be a



             9   bigger number, but essentially the methodology is the



            10   same, correct?



            11        A.   Yeah, yeah, the calculation would be the same.



            12        Q.   I think that's important.



            13             So let's go on, then, to how this works.  Then



            14   you have "One half CPI-justified increase equals fair



            15   return on investment."



            16             And then you have similar comment on No. 2,



            17   that says "One half CPI-justified increase against cost



            18   increases."



            19             So tell us about that, why you did that and



            20   how that is dictated by the ordinance.



            21        A.   Well, that's exactly what the ordinance,



            22   Section 1185, says to do.  It says that the arbitrator



            23   is to award the one half as a fair return on investment,



            24   and the other half, equal half, against cost increases.



            25        Q.   Okay.  And when you say the other half, the
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             1   other half of the CPI-justified increase?



             2        A.   That's right.



             3        Q.   So essentially, again, you've told us about



             4   the CPI-justified identified space rent increase, that's



             5   the $19.73, then, I take it, so these two numbers are



             6   just mathematically 50 percent --



             7        A.   50 percent of, right, just cutting those



             8   numbers in half.



             9        Q.   Okay.



            10        A.   And once again, those amounts, all of them,



            11   everything we've spoken about up to now is embedded in



            12   the rents, has been embedded in the rents.  Increments



            13   of these amounts have been embedded in the rents that



            14   the homeowners are asked to pay since 2010.



            15        Q.   Okay.  So, then, let's go on to No. 3 and then



            16   we can see how those relate back.



            17             What's No. 3?  It says "Base year operating



            18   costs."



            19        A.   Right.  This gets to the heart of it, really.



            20   This gets to what I referred to before as an expense



            21   pass-through method.



            22             So the base year operating costs came to



            23   $440,000 and change; the comparison year operating



            24   cost -- that means 2015 operating cost came to $523,000



            25   and change, so the difference between the two is
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             1   $83,000.48.  So this means that the park owner spent



             2   $83,000.48 more in legitimate adjusted expenses in 2015



             3   than in 2010.  So this $83,000 figure is an overall



             4   expense increase amount.



             5        Q.   Okay.  And again, those numbers, the



             6   comparison, your operating costs and the increase, we



             7   just get those from up above, pursuant to the MNOI



             8   analysis that you did regarding the expenses, correct?



             9        A.   That's right.



            10        Q.   So the $83,000 is essentially just a



            11   mathematical comparison that is taken.



            12        A.   Right, just -- right, it's just math, we just



            13   are subtracting the base year cost from the comparison



            14   year cost and recording the numbers.



            15        Q.   All right.  And then this does get to the



            16   heart of the matter.  What does this excess over No. 2



            17   mean?



            18        A.   The ordinance says that the increased



            19   operating costs, $83,000, should be awarded -- let me



            20   put it differently.



            21             The amount by which the increased costs exceed



            22   the one half of the CPI-adjusted increase should be



            23   awarded as -- we can call it extra expense increases.



            24   So in other words, some of the expense increases are



            25   already covered under the ordinance by what we've called
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             1   the CPI increase.  But the rest has never been covered.



             2             So the $65,357.40 per year that is uncovered



             3   or uncompensated for and the ordinance says that it



             4   should be, and therefore to move to line 149, if we



             5   allocate that $65,000 on a per-month, per-space basis,



             6   it comes out to $36.55, meaning that homeowners can



             7   justifiably be asked to pay an additional $36.55 per



             8   year permanently --



             9        Q.   You mean per month?



            10        A.   I mean per month, thank you.



            11             -- permanently, in order to compensate the



            12   park owner for these increased costs.



            13        Q.   Okay.  So that would be a permanent rent



            14   increase, correct?



            15        A.   That would be a permanent rent increase.



            16        Q.   And a permanent rent increase to cover



            17   essentially regular ongoing operating costs of the park?



            18        A.   That's right.



            19        Q.   All right.  And I take it as an economist,



            20   would it be fair to say that it doesn't surprise you



            21   that we come up with a number under 3 -- that is, we



            22   come up with some sort of a justified space rent



            23   increase?



            24        A.   That's correct.  It certainly doesn't surprise



            25   me.  For one thing Santa Barbara County uses this 75
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             1   percent figure, it's called "partial indexing," and I've



             2   spent the last 35 years arguing that partial indexing



             3   makes no good sense whatsoever and distorts these



             4   computations.  So from my point of view, this is one



             5   major reason why it's understandable that the expenses



             6   went up more than the CPI increase that's allowed.



             7        Q.   Right.  So essentially, laying it out nicely



             8   here on the spreadsheet, items 1 and 2, those



             9   essentially are collectively -- there are two halves of



            10   a whole, but the whole, essentially, under 1 and 2



            11   together combined is a partial indexing.  It's rental



            12   income that's increased at only 75 percent of CPI,



            13   correct?



            14        A.   That's right.  And another footnote, when I



            15   did this last year -- yes, last year, last spring -- I



            16   did it two ways.  I did it 100 percent indexing and 75



            17   percent indexing.



            18             But when I went back to the ordinance this



            19   time and looked really carefully, I decided that there



            20   was no point in doing the computations at 100 percent,



            21   the ordinance is perfectly clear, they want 75 percent,



            22   and therefore I didn't do 100 percent calculation here.



            23   It would have been extra, it would have been just more



            24   paper, it wouldn't have improved the analysis.



            25        Q.   Right.  Well, let's focus on what you did here
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             1   because it would really be irrelevant, correct?



             2        A.   It would be irrelevant.



             3        Q.   Because essentially the partial indexing



             4   problem is addressed by item No. 3?



             5        A.   Right.  I mean maybe I should put it -- thank



             6   you, that's helpful.  Maybe I should put it a little bit



             7   differently.



             8             The way the ordinance is structured at section



             9   11A-5 asks that we simply accept for the purposes of



            10   this analysis what did happen, and so that's what I did.



            11   What did happen is that the CPI increases as they



            12   occurred year by year by year were done at 75 percent.



            13        Q.   Of CPI?



            14        A.   Of CPI.



            15             So to presume anything different would be



            16   awkward and, in the end, not useful.



            17        Q.   Right.  And so essentially under items 1 and 2



            18   what we've got is we've got a period of time, 2010 to



            19   2015, where we're showing a rent increase that the park



            20   owner was entitled to get, and only that amount entitled



            21   to get at 75 percent of CPI -- in other words, less than



            22   full CPI -- and that's essentially what items 1 and 2



            23   tell us or come to, correct?



            24        A.   Yes.



            25        Q.   But the fact of the matter is, as the park's
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             1   going on over time and it's operating, we would expect



             2   that the actual expenses for the park's operations to be



             3   more in line with CPI, so in other words, we would



             4   expect the park operating expenses to be higher than



             5   just 75 percent of CPI?



             6        A.   Higher than 75, and in many parks higher than



             7   even 100 percent, actually, because there are costs that



             8   the park owners incur that tend to be greater than the



             9   cost increases that the general public experiences.



            10        Q.   And this is something you're speaking of as an



            11   economist who specifically is an expert at evaluating



            12   rent increases and cost increases in mobile home parks,



            13   correct?



            14        A.   Right.  I mean I've done a lot of these cases



            15   and I don't recall one where expenses didn't increase at



            16   least at the CPI.  I can say I've never, having done



            17   this for 30 years, I've never seen a case where the cost



            18   increases were less than CPI, and many cases where they



            19   are considerably more.



            20        Q.   Right.



            21             ARBITRATOR:  The CPI only considers certain



            22   categories.



            23             WITNESS:  That's right.



            24             ARBITRATOR:  And that doesn't necessarily



            25   apply to every business.
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             1             WITNESS:  It doesn't necessarily apply to



             2   every business.



             3             And parks, mobile home parks are subject to a



             4   lot of regulation, not just rent regulation, but



             5   regulation by the county authorities.  I mean we may get



             6   later into a case study about that, something about



             7   that, that it is very costly to comply and the



             8   management company does comply to the best of its



             9   ability, but these compliance costs tend to go up and up



            10   as our society gets more complex.



            11             ARBITRATOR:  Are we finished with 45?



            12             MR. BALLANTINE:  No, we have one other aspect



            13   to look at, but I think this can be quick, your Honor,



            14   because it really relates to another one.



            15             ARBITRATOR:  Please.



            16   BY MR. BALLANTINE:



            17        Q.   So essentially we take the base year operating



            18   costs and that comes up with a permanent rent increase



            19   pursuant to this analysis of $36.55, correct?



            20        A.   Correct.



            21        Q.   And then the new capital expenses, tell us



            22   what that is.  I think we can do it pretty quickly.  I



            23   don't think we need to go through each item.



            24             In fact, let me just ask you the question.



            25   Does this just track what we saw on Exhibit 2 that was
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             1   the basis of the temporary rent increase?



             2        A.   Right.  There's no difference.



             3        Q.   Okay.



             4        A.   From then until now.



             5        Q.   All right.  So we'll talk about that more



             6   later when we look at Exhibit 2 again, but essentially



             7   what this number is showing, what this chart is showing



             8   is, this analysis you're just identifying a permanent



             9   rent increase of $36.55?



            10        A.   That's the main point.



            11             MR. BALLANTINE:  Based on that, we may have to



            12   revisit it on the temporary, but I don't think we will.



            13   We are done with this, your Honor.



            14             ARBITRATOR:  Okay.  I notice the bottom of



            15   page 4 it shows $36.55 permanent, seven-year amortized



            16   $56.29, and 15-year amortized $23.01.



            17             Where does that fit in where we're going?



            18             WITNESS:  Well, $56.29 is the sum of $44.15



            19   and $12.14 above, and the $23.01 is the sum of the two



            20   items on lines 153 and 154.



            21             ARBITRATOR:  Thank you.



            22             WITNESS:  I'm sorry it is not more



            23   transparent, but that's where it comes from.



            24             MR. BALLANTINE:  At some point, and this may



            25   be a good time to do it, or maybe after a break, maybe
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             1   it would be appropriate to take this page out and then



             2   compare it with Exhibit 2.  Exhibit 2 is the operating



             3   exhibit here today in terms of the rent increase.



             4   That's what was supporting the rent increase and that's



             5   what I think we're trying to justify to your Honor, and



             6   this is kind of the backup for that, so to speak.



             7             ARBITRATOR:  I've got that, the correlation



             8   between 45 and 2 in my notes.



             9             MR. BALLANTINE:  Okay, very well, and then



            10   further, basically the two, the $56.29 and the $23.01



            11   are straight out of Exhibit 2 for the temporary rent



            12   increase.  The only difference is the permanent rent



            13   increase is only about $30 so that the permanent rent



            14   increase that is requested and noticed in Exhibit 2 is



            15   several dollars less than this.



            16             ARBITRATOR:  I understand.



            17             MS. HAMRICK:  Okay.



            18             Is the respondent offering 45 into evidence?



            19             MR. BALLANTINE:  We are, your Honor.



            20             ARBITRATOR:  Any objection to 45 being



            21   received, Ms. Hamrick?



            22             MS. HAMRICK:  No.



            23             (Exhibit 45 received into evidence.)



            24             ARBITRATOR:  Very well, it is received.



            25             We're going to do the same laborious analysis
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             1   of 46, 47 and --



             2             MR. BALLANTINE:  Well, your Honor, hopefully



             3   we can take out the laborious part because we've done



             4   all the laborious.  I think that these two will go much



             5   quicker because it's essentially the same, just



             6   different numbers.



             7             And, your Honor, this may be a good place to



             8   break to give our court reporter a break.



             9             ARBITRATOR:  How are you doing?



            10             COURT REPORTER:  Oh, break or not, up to you.



            11   No problem.



            12             ARBITRATOR:  Another 15, 20 minutes?



            13             COURT REPORTER:  Sure.



            14             ARBITRATOR:  I'll note that Mr. McClure and I,



            15   we found out at the last session, both share an almost



            16   lifelong hobby of amateur radio, where he is licensed as



            17   KG6TCQ, and I'm licensed as K6EVQ.  We've never talked



            18   to each other on the ham radio, never met before this



            19   thing, but what a small world.



            20             MR. BALLANTINE:  Thank you, your Honor.  Thank



            21   you for the segue, then, I guess, to Exhibits 46 and 47.



            22        Q.   Dr. St. John, let's go through that.  I think



            23   we can go through it quickly.  Let me just summarize.



            24             Would it be fair to say that Exhibit 46 is



            25   essentially the very same analysis that we just looked
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             1   at for Exhibit 45 with the only difference was that you



             2   used the year of 2016 as the comparison year instead of



             3   2015?



             4        A.   Yes.



             5        Q.   And otherwise, the analysis is exactly the



             6   same?



             7        A.   It really is.



             8        Q.   And you use the same base year of 2015,



             9   correct, in both cases?



            10        A.   Yeah, same base year, different comparison



            11   year.



            12        Q.   Okay.  Very well.  And so I think we can go



            13   through this very quickly.



            14             Just note on page 1 here with the income



            15   you've got three line items that you are deducting,



            16   correct?



            17        A.   That's right.



            18        Q.   And does that include essentially -- well,



            19   essentially, in 2016 we had an event occur which was a



            20   rent increase which in fact is at issue here with a



            21   temporary -- with a component of a temporary



            22   passthrough, correct?



            23        A.   Yes.



            24        Q.   And you took those out, correct?



            25        A.   Yes.
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             1        Q.   And you took the full -- the permanent rent



             2   increase out as well?



             3        A.   That's right.



             4        Q.   All right.  And you did that because if we



             5   included it in -- we're trying to figure out what's



             6   justified and if we already included it, then it would



             7   indicate that it's not justified because we've already



             8   taken care of it, or part of it?



             9        A.   Exactly.



            10        Q.   And you also took out whatever was amortized



            11   carried over from the 2011 rent increase still?



            12        A.   That's right.



            13        Q.   Okay.  So let's just go to the page 4 of this.



            14        A.   Would it be useful -- I'm just wondering,



            15   would it be useful to mention at this moment that



            16   Exhibit 49 explains those three deductions.



            17        Q.   Let's go to 49 just real quick.  That's



            18   probably a quick way to handle it.



            19             Exhibit 49 is the spreadsheet entitled "Nomad



            20   Village Rental Income 2016."  Is this a spreadsheet you



            21   prepared?



            22        A.   Yes, it is.



            23             And let me just say, it was not easy to puzzle



            24   it out as to the amounts that have been paid during the



            25   year by the homeowners in these categories.
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             1        Q.   All right.  And the Santa Barbara County



             2   ordinance, one feature of it allows the park owner to



             3   start collecting the noticed rent increase 90 days after



             4   giving notice of the rent increase, correct?



             5        A.   Right.



             6        Q.   So since it started July 1, that is why we



             7   have some rent numbers starting in July, correct?



             8        A.   Yes, exactly.



             9        Q.   So from January to June, the numbers on your



            10   chart just relate to the 2011 increase, rent increase,



            11   correct?



            12        A.   I'm sorry, say that once again.



            13        Q.   For 2016, the entries for January to June just



            14   relate -- the adjustment numbers just relate to the 2011



            15   increase, rent increase?



            16        A.   Well, you know, I didn't -- I see that I



            17   didn't leave the column numbers on here.



            18        Q.   Right.  I'm just going to the months.  In



            19   other words, that's why -- January to June we don't have



            20   anything for any of the 2016 numbers because the rent



            21   increase had not started yet.



            22        A.   That's right, exactly.  Whereas the next



            23   column titled "2011 Temp" is the 2011 amortized amounts



            24   as collected in 2016.



            25        Q.   All right.  And so we're not too laborious, I
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             1   don't want to spend a lot of time on this exhibit, would



             2   it be fair to say essentially this is the calculations



             3   that back up your deductions from -- or exclusion of



             4   rental income that we see here on Exhibit 46?



             5        A.   That's right.



             6        Q.   I think that we don't have to spend time on it



             7   unless there's some questions.  So why don't we move on



             8   with Exhibit 46.  Unless there's something we should



             9   look at that's -- that you'd like to call our attention



            10   to for the analysis, I think we understand it, at least



            11   how you did it in 2015, so I'd like to go to the page 4,



            12   unless there's something we should look at before we go



            13   to page 4.



            14        A.   No, I think we can go to page 4.  Let me only



            15   say that I think the footnotes on page 3 are all correct



            16   and they do explain all of the deductions which in some



            17   cases are different from the deductions in the 2015



            18   case.



            19        Q.   Fair enough.  Were those essentially



            20   relatively minor, at least the ones that are specific to



            21   2016?



            22        A.   Yeah.



            23        Q.   Okay.



            24             ARBITRATOR:  So we're now on page 4 of Exhibit



            25   46?
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             1             MS. HAMRICK:  Yes.



             2             ARBITRATOR:  And we're through, at least for



             3   testimony purposes with Exhibit 49?



             4             MR. BALLANTINE:  Yes, your Honor.



             5             ARBITRATOR:  Is the respondent offering 49 in



             6   evidence?



             7             MR. BALLANTINE:  We are, your Honor.



             8             ARBITRATOR:  Any objection, Ms. Hamrick, to my



             9   receiving Exhibit 49?



            10             MS. HAMRICK:  Exhibit 49?



            11             ARBITRATOR:  Yes, we were just talking



            12   about --



            13             MS. HAMRICK:  No.



            14             MS. DAVIS:  Forty-six?



            15             ARBITRATOR:  They jumped ahead to 49 and we



            16   had some testimony on that and this is essentially a



            17   summarization of the calculations of rental income as



            18   set forth in Exhibit 46.



            19             MS. HAMRICK:  Well, homeowners object because



            20   we're not quite clear on these dates here.  We believe



            21   that this might be post the first date of the hearing



            22   and have costs that weren't noticed to the homeowners.



            23             ARBITRATOR:  Okay.  You can raise that issue.



            24   It doesn't make it inadmissible.  It might make it



            25   inaccurate but it doesn't make it necessarily
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             1   inadmissible.  Dr. St. John has testified these are his



             2   calculations summarizing what is in Exhibit 46.  If they



             3   are inaccurate, they may turn out to be and I may so



             4   find, but the issue is can it come into evidence so I



             5   can determine it?



             6             MS. HAMRICK:  Yes.



             7             (Exhibit 49 was received into evidence.)



             8             ARBITRATOR:  Thank you.  It's received.



             9             MR. BALLANTINE:  Thank you, your Honor.



            10             ARBITRATOR:  Let's go back to and go through



            11   page 3 -- I'm sorry, page 4 of Exhibit 46, which is, I



            12   believe, what Dr. St. John said you were going to now.



            13   He noted that his footnotes on page 3, footnotes 1



            14   through 11, were accurate, without going through each of



            15   them individually, at least on direct.



            16             MR. BALLANTINE:  Correct, that's an accurate



            17   summary, I think, of where we're at.



            18             ARBITRATOR:  Let's take a 10-, 15-minute break



            19   now.



            20             Any idea how much more time, any estimate that



            21   you have for your direct of Dr. St. John?



            22             MR. BALLANTINE:  I would say half an hour to



            23   an hour, probably closer to the half an hour unless I



            24   wind up being a little bit slower than I think I can be.



            25             ARBITRATOR:  All right, very good.  Let's take
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             1   15 minutes.



             2             (A short recess was taken.)



             3             ARBITRATOR:  All right, back on the record.



             4   In the matter of In Re:  Nomad Village Mobile Home Park.



             5   The representatives for the homeowners are present and



             6   the respondent is present.  We are still in the reopened



             7   direct examination of Dr. St. John, who is present.



             8             He's reminded that he remains under oath.  You



             9   can continue.



            10   BY MR. BALLANTINE:



            11        Q.   Dr. St. John, when we broke we were looking at



            12   page 4 of Exhibit 46.  I just want to finish up were



            13   that page.  Do you have it in front of you?



            14        A.   I do.



            15        Q.   All right.  Give us an overview of 46.  Is it



            16   similar to page 4 of Exhibit 45?



            17        A.   Yes.



            18        Q.   Is the analysis essentially the same?



            19        A.   Absolutely the same.



            20        Q.   And what does this document tell us?



            21        A.   Well, in the center following the No. 3, the



            22   section 3, it says that the permanent increase should be



            23   $43.35.



            24        Q.   We see that in line 152?



            25        A.   That's right.
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             1        Q.   Was that derived the same way as you explained



             2   in Exhibit 45?



             3        A.   Yes.



             4        Q.   So essentially the comparison of the 2016



             5   years, the increase cost in 2016 versus 2010 indicates a



             6   permanent rent increase of $43 would be justified?



             7        A.   Yes.  I mean that's analogous to $36.55 based



             8   on 2015.



             9        Q.   Okay.



            10        A.   And it stands to reason that, being another



            11   year, it might be a little higher, and the analysis



            12   shows that it is a little higher.



            13        Q.   Okay, very good.



            14             Let's go on, then, to the next exhibit, 47.



            15             ARBITRATOR:  Is 46 being offered now?



            16             MR. BALLANTINE:  Yes, your Honor, it is.



            17             ARBITRATOR:  Any objection to 46 being



            18   received?



            19             (Exhibit 46 was received into evidence.)



            20             MS. HAMRICK:  No.



            21             ARBITRATOR:  Thank you very much, Ms. Hamrick.



            22             You may continue.



            23   BY MR. BALLANTINE:



            24        Q.   And just to take care of this also, Exhibit



            25   48, very quickly, 48 is entitled a "Profit-and-Loss
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             1   Statement for Lazy Landing MHP, LLC, doing business as



             2   Nomad Village, through December 31, 2016."



             3             Was this profit-and-loss statement, was this



             4   the basis for your income-and-expense analysis in



             5   Exhibit 46 for the year 2016, the Exhibit 46 we just



             6   looked at?



             7        A.   Yes.



             8        Q.   All right.



             9             MR. BALLANTINE:  Your Honor, I would offer



            10   Exhibit 48 into evidence as well for that purpose.



            11             ARBITRATOR:  Thank you.



            12             Any objection to 48 being received?



            13             MS. HAMRICK:  No.



            14             (Exhibit 48 was received into evidence.)



            15             ARBITRATOR:  Thank you.  It's received.



            16             MR. BALLANTINE:  Thank you, your Honor.



            17        Q.   All right, we took care of that, so let's go



            18   back to Exhibit 47.  Exhibit 47 also covers the year



            19   2016, correct?



            20        A.   That's right.



            21        Q.   All right.  And then, I take it, it would be



            22   fair to say that the income and expense information is



            23   also based on Exhibit 48, the profit and loss?



            24        A.   Yes.



            25        Q.   And the recent, you have the rental
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             1   adjustments.  It's also based on 49 as we discussed



             2   before?



             3        A.   Yes.



             4        Q.   So tell us about Exhibit 47 and why you did it



             5   and what the difference is with Exhibit 46.



             6        A.   Well, I think the only difference appears on



             7   line 87, page 2.



             8        Q.   All right.  In fact, reading the title of this



             9   document, it says on lines 1 and 2 here on page 1,



            10   "Nomad Village fair return analysis, legal and



            11   consulting fees expense see lines 87 and 94."



            12        A.   Right.



            13        Q.   So 87, let's go to line 87, and you can



            14   explain what you did.



            15        A.   So line 87, you'll see that in column G of



            16   line 87 it's blank, and that's because the books of



            17   record in the -- the income expense statement does not



            18   include any legal expenses paid in 2016.



            19        Q.   You mean above the line?



            20        A.   I was just going to say.



            21             But below the line -- normally these analyses,



            22   we only use amounts that are above the line, and the



            23   books of record actually, as I recall, identify amounts



            24   below the line as being nonrecurring.  I don't have that



            25   document in front of me, I don't have 48 so I can't read
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             1   it.



             2        Q.   Well, let me give it to you.  Maybe we do want



             3   to look at 48.  So let me direct your attention to page



             4   2 of Exhibit 48.



             5        A.   Right.  So it says, in 6201, or category 6201



             6   it says -- for year-to-date it has $335,000 in



             7   nonrecurring legal fees.  So the way the books of record



             8   are kept, this amount is not included in net operating



             9   income, or in the normal expense increases, precisely



            10   because it's nonrecurring.



            11        Q.   And did the operator explain to you that those



            12   nonrecurring legal fees all related to this rent



            13   control-related litigation?



            14        A.   That's right, that's the explanation that I



            15   was given.



            16        Q.   And those were real dollars that were actually



            17   paid in the year 2016, correct?



            18        A.   That's my understanding.



            19        Q.   All right.  And as a matter of the books of



            20   record showed that due to the fact that those were



            21   incurred, that the park actually had a net loss of



            22   $134,000?



            23        A.   Well, now you're on page 3 --



            24        Q.   No, I'm still on page 2 of the -- I'm talking



            25   about the books and records.
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             1        A.   Okay.



             2             ARBITRATOR:  You're looking at the last



             3   numerical entries on the bottom of page 2 of Exhibit 48?



             4             MR. BALLANTINE:  Yes.  We lost it.  I had it



             5   in front of Dr. St. John again, but yes, we are, your



             6   Honor, yes.



             7        Q.   So my question was, with the legal fees



             8   incurred, the park showed a loss of $134,000?



             9        A.   That's right.  I might say with legal fees



            10   included and with interest expense included.  Interest



            11   expense is also what we call below the line.



            12        Q.   All right.  But that's real dollars, though,



            13   that the park actually did pay?



            14        A.   It did indeed, both of them are real dollars,



            15   so the park actually had, in cash terms, a $134,472



            16   loss.



            17        Q.   So essentially does that mean that the park



            18   owners, to close out 2016 they had to actually pay



            19   $134,000 into the park?



            20        A.   I'm not an accountant, but I believe so.



            21        Q.   I think the park owners remember doing that.



            22   I'm sure we can ask them.  I don't think we need to.



            23             All right, so let's go back to Exhibit 47, and



            24   we were just looking at line 87, I think, on page 2.



            25        A.   Right.  So in column J, page 2, Exhibit 47, I
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             1   put this $135,000 --



             2        Q.   $335,000?



             3        A.   $335,000, thank you, that is below the line in



             4   the book of record.  I put it here because -- so let me



             5   explain why.



             6             So the supposition here is what if someone



             7   were to tell us no, these amounts should not be



             8   amortized and paid in the manner we've recommended, that



             9   I analyzed and that I recommended, but rather these



            10   should be treated as an expense.



            11        Q.   When you say "these" --



            12        A.   The legal fees.  Because the legal fees -- one



            13   category of legal fees, $400,000, and we're proposing



            14   that it be amortized.



            15             If someone was to say, no, that's not the



            16   right way to do it, it should be treated as an expense,



            17   the main purpose of doing this 2010-2016 alternative



            18   analysis is to show that if it is to be an expense and



            19   that if a case were to be brought based on 2016, or if



            20   the current case -- if the 2016 numbers were to be used



            21   on that basis, it would make an enormously greater space



            22   rent increase.



            23             I'd like to just say I don't recommend that



            24   this be followed.  It's not the right way to do it, in



            25   my opinion, but I do think it's important that we know



                                                                            63

�











             1   that if legal fees are treated as an expense, then these



             2   amounts that I characterized as lumpy, it really



             3   distorts --



             4             ARBITRATOR:  They are calculated and accounted



             5   for in one year rather than amortized over whatever the



             6   amortization year is --



             7             WITNESS:  Thank you, your Honor.



             8             ARBITRATOR:  -- if I understand what you are



             9   saying correctly.



            10             WITNESS:  Yes, you are understanding.



            11   BY MR. BALLANTINE:



            12        Q.   And I think there's another element to it as



            13   well, that that also then leads to a permanent rent



            14   increase as opposed to one that goes for a limited



            15   duration of time and then phases out, correct?



            16        A.   That is correct.



            17        Q.   Because when we compare operating costs we do



            18   that to come up with the permanent rent increase?



            19        A.   That's right.  Exactly.  We're proposing that



            20   that amount be paid out on an amortized basis over seven



            21   years.  If it were to be done this way, it would be an



            22   enormously greater increase and, as you just said, it



            23   would be permanent.



            24        Q.   And just so we're clear, when we say the



            25   amount, the $335,000 is only a portion of the legal fees
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             1   that are at issue or the subject of the 2016 rent



             2   increase, correct?



             3        A.   That is correct.  The reason I used the



             4   $335,000 is that's the amount that happens to have been



             5   paid in 2016.  Someone else would have to say why those



             6   amounts were paid in that year as opposed to some other



             7   year, if it's important, but I simply used that number



             8   from the books of record, and if we treat it as an



             9   expense, then it has this outcome.



            10        Q.   Okay.  Let me ask you this way.  You've talked



            11   about the two ways it could be done, this way or the



            12   other way.  Would it be fair to say that, in your



            13   opinion as an economist in this area of regulatory



            14   economics, that you have got to do it one way or the



            15   other.  In other words, you can't just ignore the legal



            16   fees and expenses; otherwise the park owner doesn't get



            17   a recovery at all for that.



            18        A.   That's absolutely right.  That goes for



            19   capital improvements and it goes for legal fees and



            20   other large, unusual expenses.  That have to be handled



            21   one way or the other.



            22        Q.   All right.  So let's see what that -- oh, by



            23   the way, before we leave page 2, let me direct your



            24   attention to line 94 that you also referenced, and tell



            25   us what that is and what you did with that.
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             1             ARBITRATOR:  Which line, I'm sorry?



             2             MR. BALLANTINE:  Line 94, your Honor, again on



             3   page 2 of Exhibit 47.  I'm looking at line 94,



             4   referencing consulting.



             5             WITNESS:  Right.  So this is the same



             6   principle, that they simply left the consulting fees in



             7   the analysis, just as they were in fact paid in columns



             8   I and J.



             9   BY MR. BALLANTINE:



            10        Q.   And again, those were consulting fees that



            11   were incurred relative to the rent control proceedings?



            12        A.   Right.



            13        Q.   And rent increase calculations for the



            14   purposes of the rent control?



            15        A.   That's right.



            16        Q.   All right, good, thank you.



            17             So then let's turn to page 3.  And page 3 -- I



            18   think the only thing that I want to bring your attention



            19   to is line 113.  If I understand this correctly,



            20   essentially what this shows is that if you include the



            21   legal and consulting fees related to the rent



            22   proceedings in your income and expense or MNOI analysis,



            23   you show a net operating loss of $93,000 for 2016.



            24        A.   Correct.



            25        Q.   And so let's go to page 4.  Now, is page 4
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             1   similar to page 4 on the other two exhibits, 45 and 46,



             2   that we looked at a little while ago?



             3        A.   Yes.



             4        Q.   So it's essentially you're using those MNOI



             5   income and expense figures and applying them to the



             6   methodology dictated under the Santa Barbara County Rent



             7   Control Ordinance?



             8        A.   Yes.



             9        Q.   So essentially items 1 and 2 are just



            10   essentially just the CPI, 75 percent of CPI allocations



            11   that we discussed?



            12        A.   Yep.



            13        Q.   And then page -- or excuse me, No. 3, I guess,



            14   is then essentially where the -- where this -- having



            15   expense, the legal and consulting fees kind of shows up



            16   in the analysis, correct?



            17        A.   Yeah.  I mean that's what I would call the



            18   distortion occurs here, that the permanent space rent



            19   increase would be $208.81 per space per month forever,



            20   by this analysis.



            21        Q.   Okay.  It would be fair to say, though, this



            22   analysis is based on real dollars expended by the park



            23   in 2016, correct?



            24        A.   It is, absolutely.



            25        Q.   And then if we go down to No. 4, those are the
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             1   capital expenses that we had in the rent increase



             2   notice, correct?



             3        A.   Yes.



             4        Q.   The street paving and electric?



             5        A.   Right.



             6        Q.   But then for other amortized amounts,



             7   professional fees, those numbers are different, correct?



             8        A.   Well, the one on line 159 is different because



             9   I took the $135,000 out of what used to be $400,000.



            10        Q.   $335,000?



            11        A.   $335,000, thank you, $335,000 out of the



            12   $400,000 on the previous table on Exhibit 46.



            13        Q.   All right.  So that leaves only $65,000 to



            14   pass through as a temporary increase?



            15        A.   That's right.



            16        Q.   You'd have to deduct that, right; otherwise,



            17   if you left the $400,000 there, it would be essentially



            18   double recovery and that wouldn't be right?



            19        A.   That's right, it wouldn't be correct.



            20        Q.   All right.  So, then, if we go down the rest



            21   of the page, then, you have the same permanent rent



            22   increase calculated on item No. 3, and then there are



            23   two revised -- or the one revised temporary?



            24        A.   That's right.



            25        Q.   To get to a total justified increase of $251?
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             1        A.   Correct.



             2             ARBITRATOR:  Just so I'm clear, the amounts



             3   you have at the bottom, lines 166 through 170 of Exhibit



             4   47, that's simply an alternative analysis based on what



             5   you talked about a few moments ago, not what was being



             6   sought by the respondent in rent increases in this case?



             7             MR. BALLANTINE:  Correct.



             8             WITNESS:  That's right.



             9             MR. BALLANTINE:  Correct, it's to show --



            10             ARBITRATOR:  It's an alternative scenario



            11   saying if we did it this way this is what it would be,



            12   rather than that.



            13             MR. BALLANTINE:  Right.  And the reason why



            14   it's presented, we saw in the briefing the homeowners



            15   had raised a question, said legal fees are not a capital



            16   expense item, they are not a capital improvement to the



            17   park, you can't treat them as a temporary rent increase



            18   like you would a capital expense like building a



            19   clubhouse or the streets, and our comment is, well, if



            20   you don't do it that way this is what happens, it's real



            21   numbers spent, and that's why it's being presented to



            22   your Honor.



            23             ARBITRATOR:  An expense item rather than an



            24   amortization item.



            25             MR. BALLANTINE:  Exactly.  It shows it in
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             1   a number fashion, very analytical.  If you apply it to



             2   the exact same analysis, this is what the difference is.



             3             ARBITRATOR:  Is Exhibit 47 being offered?



             4             MR. BALLANTINE:  Yes, it is, your Honor.



             5             ARBITRATOR:  Thank you.



             6             Any objection to Exhibit 47 being received,



             7   Ms. Hamrick?



             8             MS. HAMRICK:  No.



             9             (Exhibit 47 was received into evidence.)



            10             ARBITRATOR:  Thank you very much.



            11             Then 45 through 49 have been received.



            12             You may continue.



            13             MR. BALLANTINE:  Thank you.



            14             So I think, your Honor gave a good segue to



            15   what I want to do, just so we're clear.



            16        Q.   Let's go to Exhibit 2.



            17             Dr. St. John, I want to just draw your



            18   attention to Exhibit 2.  It's in evidence, it's already



            19   been accepted.  We talked about it last time and so I



            20   don't want to go through this in detail because we



            21   already talked about it but since there's been a



            22   three-month break I do want to spend a moment with it



            23   just to orient ourselves here in light of the new



            24   information we have.



            25             Do you recognize Exhibit 2?



                                                                            70

�











             1        A.   Yes.  I prepared it.



             2        Q.   And this is the document on which the rent



             3   increase was based, the rent increase we're dealing with



             4   here today?



             5        A.   That's right.



             6        Q.   So can you tell us a little bit about this



             7   exhibit and how it relates to your analysis that you did



             8   for 2015 and 2016?



             9        A.   Well, this is based on 2015 as the comparison



            10   year, and this is simply a summary of what is in Table 1



            11   for 2015, and as originally presented, it summed to



            12   $108.61 per space.



            13             The categories 3 and 4 haven't changed.  The



            14   only thing that's changed in the new analysis is the



            15   permanent rent increase, category 1 at the top --



            16        Q.   Two?



            17        A.   Two, thank you, which was at that time $29.31,



            18   and in the current analysis, slightly revised analysis,



            19   it came to $36.55.



            20        Q.   And you're referencing Exhibit 45, the 2015



            21   analysis?



            22        A.   That's right.



            23             MR. BALLANTINE:  And, your Honor, so we're



            24   clear, we're asking for what has been noticed, not a



            25   different number but we're showing an analysis that
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             1   supports that number.



             2             ARBITRATOR:  I understand.



             3   BY MR. BALLANTINE:



             4        Q.   All right.  So if you do it the alternative



             5   method, somewhat alternative, slightly tweaked, maybe,



             6   is the best way to put it, or slightly updated, what you



             7   came out with before for permanent MNOI rent increase of



             8   $29.31, by doing the application under 45, that would



             9   actually support a $36.55 permanent rent increase,



            10   correct?



            11        A.   That's correct.



            12        Q.   And then if we go down to the temporary



            13   increases, and I just want to go through them quickly so



            14   we orient ourselves so what we talked about, item 3,



            15   "Capital Improvements and Expenses," tell us what that



            16   is and what you did.



            17        A.   Well, the streets were paved.  The cost of the



            18   paving was $274,629.



            19             The common area electric work was done.  The



            20   cost of that was $49,161.



            21             In both of those cases, the amortization was



            22   done at 9 percent over 15 years, and the results are



            23   shown both per month and then per space.



            24        Q.   So they show that they justify a temporary



            25   space rent increase of the numbers reflected?
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             1        A.   Right.  The total is $23.01 and it will last



             2   for 15 years.



             3        Q.   Let me ask you about those two things, just



             4   make sure I'm real clear.  The 15-year period for these



             5   two items of capital improvements and expense, did you



             6   select that number?



             7        A.   Yes.



             8        Q.   And did you do it based on your kind of review



             9   of the information that you had about these particular



            10   capital expense items?



            11        A.   Yes.



            12        Q.   And we reviewed those backup items before at



            13   the last hearing and I don't want to revisit that if we



            14   don't have to.



            15             But you did look at those -- the information



            16   about what was actually done, correct?



            17        A.   Yes.



            18        Q.   And in your professional opinion as an expert



            19   in this field of calculating rent increases, was 15



            20   years an appropriate number of years to use for this



            21   amortization?



            22        A.   Yes.



            23        Q.   Did that 15 years reasonably relate to the



            24   expected life of the improvements from an economic



            25   standpoint?
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             1        A.   Very, very roughly, yes.



             2        Q.   And within a standard of reasonableness, as an



             3   expert?



             4        A.   Yeah, I truly believe so.



             5        Q.   And similarly, the 9 percent rate, was that an



             6   appropriate rate to use for this amortization?



             7        A.   I believe it is.



             8        Q.   And again, is that based on your experience as



             9   an expert economist doing these types of calculations?



            10        A.   Yes.  I mean there's no exact number, it could



            11   be a little higher, could be a little lower.  There's



            12   probably a range of reasonableness.  I think the 9



            13   percent is middle of the range.



            14        Q.   And therefore, appropriate and reasonable?



            15        A.   Yeah, that's right.  I mean 9 percent by



            16   today's standards when interest rates are so low may



            17   seem to some people like a high rate of interest but if



            18   the park were to go out for a second mortgage to pave



            19   the streets, I believe they would pay 9 percent, that



            20   range.



            21        Q.   Maybe even more?



            22        A.   Maybe even more.



            23        Q.   Have you heard of hard money loans to mobile



            24   home parks in excess of 10 or 12 percent?



            25        A.   Yes.  I can't cite chapter and verse, but that
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             1   would not surprise me.



             2        Q.   All right.  So you applied those numbers, the



             3   9 percent and the 15 years, correct?



             4        A.   That's right.



             5        Q.   And you used your professional judgment to do



             6   so?



             7        A.   And 9 percent, by the way, was accepted in the



             8   last proceeding by all parties, so it seemed reasonable



             9   to accept that in this proceeding.



            10        Q.   Or at least it was accepted by the arbitrator



            11   repeatedly, correct?



            12        A.   Right, and by Mr. Barr, who was involved in



            13   that case.



            14        Q.   That's a good point.  All right, so then let's



            15   go to the second part, professional fees, and tell us



            16   about those.



            17        A.   Sure.  So the cumulative professional fees are



            18   recorded as $400,000, and a very rough estimate of the



            19   professional fees for this proceeding was $110,000, and



            20   applying the 9 percent and in this case a seven-year



            21   time period results in the per-month and per-space



            22   amounts shown on the chart.



            23        Q.   Let's talk about the amortization period, the



            24   seven years.  In your professional judgment, was that



            25   reasonable and appropriate?
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             1        A.   Yes.  It could be less, it could arguably be



             2   longer than that.  Seven seems reasonable.  Very



             3   roughly, it seems to me, that the amortization of legal



             4   fees for one proceeding should ideally expire before we



             5   have another proceeding, and park owners often do



             6   reapply in another case in five years or ten years,



             7   different periods, but a seven-year period seemed



             8   reasonable.



             9        Q.   That was the period accepted for professional



            10   fees amortization in the last arbitration?



            11        A.   That's right, it was.



            12        Q.   We've talked a little bit about Mr. Barr.  He



            13   was the expert called by the homeowners at the 2011



            14   proceeding, correct?



            15        A.   Yeah.



            16        Q.   And you were there?



            17        A.   I was there.



            18        Q.   And he works with the homeowners in these



            19   types of proceedings?



            20        A.   He does.



            21        Q.   All right.  Have you been at proceedings in



            22   which you've seen or heard Mr. Barr, or Dr. Barr,



            23   whatever he is, agree that a five-year amortization for



            24   professional fees is appropriate?



            25        A.   I can't recall that.  I wouldn't be surprised,
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             1   but I can't specifically recall him saying that.



             2        Q.   Do you recall being in Clovis in July and



             3   hearing him say that?



             4        A.   I cannot recall that particular thing from



             5   that case.  I was there.



             6        Q.   All right, let's see.  And so, then, tell us



             7   about the -- well, and these two items, the $400,000 to



             8   $110,000, again without going back to the exhibits, you



             9   did see documents that explained what those were for,



            10   correct?



            11        A.   Yes.  You mean like invoices and so forth?



            12        Q.   Yeah, summaries.



            13        A.   Right.



            14        Q.   And we marked them, they're in evidence and we



            15   don't need to look through them unless you need to.  But



            16   you looked through those and saw there were documents



            17   that supported those numbers?



            18        A.   There are documents that support those



            19   numbers.



            20        Q.   And we can look at those documents to see what



            21   period, for example, those fees related to?



            22        A.   Yes.



            23        Q.   Okay.  So going down the line, then, explain



            24   the summary of the increases and how we get to the



            25   total.
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             1        A.   Well, it's perfectly simple.  The permanent



             2   increase labeled "MNOI increase" is coming from the top,



             3   and that came from the original Table 1.  The variable,



             4   by the way, is the CPI increase, and this is a point I



             5   was making before.



             6             The CPI increases are computed by space,



             7   specifically for each space, and it depends on whatever



             8   the rent is for that space at the time that the increase



             9   is calculated, so they vary.



            10        Q.   And I guess the nomenclature would have been



            11   better to say 75 percent of CPI.



            12        A.   Correct.



            13        Q.   You meant the partial indexing?



            14        A.   Right, it's always 75 percent in Santa Barbara



            15   County.



            16        Q.   Yeah.



            17        A.   So that's the permanent part.



            18        Q.   The $29.31?



            19        A.   Well, the $29.31 plus the variable amount,



            20   whatever it is for each space, and it comes out to a



            21   variable amount that, roughly speaking, it would be



            22   $29.31 plus whatever it was for that particular space



            23   over that time period.



            24        Q.   And you've looked at the ordinance, correct?



            25   We talked about that.
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             1        A.   Yeah.



             2        Q.   And the 75 percent of CPI, that can't be at



             3   issue or in dispute in these proceedings, correct?



             4        A.   I don't think so.  Realistically, I don't



             5   think so.



             6        Q.   At least whatever that number is --



             7        A.   It shouldn't be in dispute.



             8        Q.   It's not something subject to having to ask an



             9   arbitrator to award?



            10        A.   That's right.  That's precisely true.



            11        Q.   I think we've resolved that dispute, but there



            12   could be a dispute as to what that number is, but once



            13   we all agree on what 75 percent of CPI is, then that's



            14   something out of the equation for something that the



            15   park owner has to ask the arbitrator for, is that



            16   correct?



            17        A.   Yes, that's my understanding.



            18        Q.   Okay, fair enough.  So that's kind of the out



            19   of the equation, but it's there.



            20        A.   Yeah.



            21        Q.   All right.  Tell us about the permanent



            22   increases and then temporary increases.  Is that simply



            23   the math from above?



            24        A.   Just the math.  I just did the addition.  So



            25   the item 3 -- the two item 3 figures are summed to get
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             1   to $23.01, and the two item 4 amounts are summed to get



             2   $56.30.  So the sum of all of these increases, not



             3   counting the variable, is $108.61.



             4        Q.   Okay.  And that was the amount of rent



             5   increase that was noticed, is that right?



             6        A.   Yes, that's right.



             7        Q.   Let me ask you a few questions about the



             8   backup on the electrical.  You looked at the electrical



             9   issue a little bit, is that correct?



            10        A.   Yes.



            11        Q.   And you've talked a little bit about the fact



            12   that expenses regarding the electrical under the PUC,



            13   there are certain things that you don't consider for a



            14   rent increase and there are certain things that you do



            15   consider, correct?



            16        A.   Yes, that's right.



            17        Q.   Can you explain that a little bit?



            18        A.   Well, roughly speaking, the PUC issue is that



            19   there's an agreement between the public utility and the



            20   park, that the park will submeter the gas and electric,



            21   electricity cost to the residents, and will charge the



            22   residents at the rates that the public utility charges



            23   everyone.  But the public utility charges the park a



            24   reduced amount in order to leave the park, in theory,



            25   with residual funds to maintain the system within the
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             1   park.



             2        Q.   Then let me ask you about common area because



             3   you talked about that before.  You included in your MNOI



             4   analysis a factor of expenses that the park incurs for



             5   common area expenses related to utilities, correct?



             6        A.   Right, right, that's lines -- back on Exhibit



             7   45, it's lines 38 and 40.



             8        Q.   Okay.  And why did you do that?



             9        A.   Well, as I explained before, we normally take



            10   the utility income and utility expenses out, at least



            11   the gas and electric income and expenses out.  But if we



            12   do that, then the common area electricity wouldn't be



            13   accounted for in any way, so we make an adjustment to



            14   add it back in, and the protocol that's been used in



            15   other cases is 10 percent, meaning that perhaps the



            16   utilities -- the common area utilities are 10 percent of



            17   the total.  There's no separate meter so there's no way



            18   to tell precisely, so 10 percent has been used as an



            19   estimate.



            20        Q.   And in your professional opinion, that's



            21   appropriate?



            22        A.   It seems to me it's appropriate.  I mean if



            23   someone who knew about electricity were to testify



            24   otherwise, I would probably defer -- I would defer to



            25   his or her authority in that area, but I haven't heard
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             1   that in this case or in other cases, so 10 percent has



             2   been used quite a lot.



             3             We've referred to Dr. Barr quite often.  I



             4   believe it's the case that it was his estimate in some



             5   case in the past that 10 percent would be true, and



             6   we've been using it ever since.



             7        Q.   All right.  So then let me circle around on



             8   the issue of the common area.  Would it be fair to then



             9   say in your professional opinion as an economist doing



            10   these analyses, that electrical expenses related to



            11   common area electric example, or common area aspects of



            12   the park are things that are subject to compensation to



            13   the park owner through rent increases?



            14        A.   That's correct.



            15        Q.   So let me give you a group of documents and



            16   ask you to look at them.  It's what we'll mark as



            17   Exhibits 50 to 53.  I'll ask you to look at those



            18   while --



            19             Your Honor, if I may approach and provide them



            20   to your Honor?



            21             ARBITRATOR:  Yes.



            22             MR. BALLANTINE:  I previously gave these



            23   documents to the homeowners today.  I think they have



            24   seen them well before this, as well.



            25             (Exhibits 50 - 53 were marked
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             1             for identification.)



             2             ARBITRATOR:  These are Exhibits 50 to 53.



             3             MR. BALLANTINE:  Yes, sir.  And I'll go



             4   through which ones they are.  I thought my office had



             5   done it so I apologize for the handwriting, but I wrote



             6   the numbers on each of them to avoid confusion.



             7             ARBITRATOR:  All right.



             8             MR. BALLANTINE:  For the record, I'll identify



             9   each of these and then I can talk about them.



            10             Exhibit 50 is entitled "Settlement Agreement



            11   Mutual Release."



            12             Exhibit 51 is entitled "Amendment to



            13   Settlement Agreement and Mutual Release."



            14             Exhibit 52 is a letter dated April 30, 2014,



            15   from the County of Santa Barbara Planning & Development



            16   Department to me.  It's a two-page letter.



            17             And then Exhibit 53 is a chain of e-mails



            18   involving the people of the Santa Barbara Planning &



            19   Development Department.  The first one is from Steve



            20   Mason, the assistant director of the department, to



            21   Massoud Abolhoda, the building official in Santa Barbara



            22   County.



            23             ARBITRATOR:  Do these involve settlement



            24   negotiations in the earlier case?



            25             MR. BALLANTINE:  No.  They involve a
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             1   settlement agreement not involving the other rent



             2   controls proceedings.  They involve a settlement



             3   agreement that led to the electrical work that was done



             4   pursuant to -- that's relevant to this proceeding.



             5             ARBITRATOR:  Okay.  It has nothing to do with



             6   the settlement agreement and settlement negotiations as



             7   to these parties in this case --



             8             MR. BALLANTINE:  No.



             9             ARBITRATOR:  -- or the other case?



            10             MR. BALLANTINE:  Correct.  Nothing to do with



            11   any settlement involving these two parties.



            12             ARBITRATOR:  Just wanted to make sure.



            13             MR. BALLANTINE:  Yes, your Honor.  Nothing to



            14   do with any rent proceeding whatsoever, nothing to do



            15   with the homeowners.  The park was a party to this.



            16             ARBITRATOR:  Let me just confirm with



            17   Ms. Davis.



            18             Ms. Davis, you folks have received these four



            19   exhibits, is that correct?



            20             MS. DAVIS:  Yes, your Honor.



            21             ARBITRATOR:  Okay, thank you.



            22             MR. BALLANTINE:  I guess I can offer them into



            23   evidence now before I talk about them.



            24             ARBITRATOR:  Any objection to these four



            25   exhibits being received, Ms. Davis.
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             1             MS. DAVIS:  No.



             2             ARBITRATOR:  Thank you.  Without objection



             3   they are received.



             4             (Exhibits 50 - 53 were received



             5             into evidence.)



             6             MR. BALLANTINE:  Thank you.



             7             CLERK:  Can I interrupt?  Has the County



             8   received those exhibits?



             9             MR. BALLANTINE:  I think that you have.  I



            10   know I've given you everything so far electronically.



            11   I'll make sure you get a set.



            12             CLERK:  Is that what was on the disk?



            13             MR. BALLANTINE:  I'll double-check.  If they



            14   are not on the disk, I'll give them to you



            15   electronically and anything we will provide



            16   electronically.



            17             CLERK:  Okay, thank you.



            18             MR. BALLANTINE:  And just to that, and the



            19   clerk had asked us for electronic versions of all



            20   exhibits, and we gave them everything that we've marked



            21   previously, as well as, I note, the first group that we



            22   looked at.  I'm not sure if we included this.



            23             ARBITRATOR:  I assume this is from you folks



            24   or from the County, from the respondent?



            25             MR. BALLANTINE:  We sent your Honor the exact
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             1   same thing that we sent to the County, in case you



             2   preferred electronic to paper.  Some people like to have



             3   both.



             4             ARBITRATOR:  Off the record.



             5             (Discussion off the record.)



             6             ARBITRATOR:  Back on the record.



             7             You may continue.



             8             MR. BALLANTINE:  Thank you.



             9        Q.   Dr. St. John, I've handed you Exhibits 50 to



            10   53.  Have you seen those documents?



            11        A.   Yes, I've seen them.



            12        Q.   And you've reviewed them as part of your work



            13   in this case?



            14        A.   I have.



            15        Q.   Maybe the easiest thing to do is go to Exhibit



            16   51, which is an amendment to 50.  And on 51, I'll bring



            17   your attention to page 2 of this document.



            18        A.   Yes.



            19        Q.   And there's an item No. 1 that says:  "The



            20   parties hereby modify the scope of work set forth in the



            21   agreement."



            22             Do you see that?



            23        A.   Yes, I do.



            24        Q.   And then it describes some electrical work to



            25   be done, correct?
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             1        A.   Uh-huh, I see that.



             2        Q.   You see in A, in subs 1 and 2 they reference



             3   new transformers?



             4        A.   Yes.



             5        Q.   And do you see they relate to common areas?



             6        A.   I do.



             7        Q.   Okay.



             8        A.   Yeah.



             9        Q.   Now, in your opinion, doing the analysis here,



            10   would the work related to these two transformers for



            11   these two common areas, would those be appropriate to



            12   include in a rent increase?



            13        A.   Yes.



            14        Q.   Then I guess I have to go back to 50.  I



            15   apologize.  I try not to jump back and forth.



            16             ARBITRATOR:  Question from the bench.



            17             The increase that you referred to a moment



            18   ago, Dr. St. John, that would be an increase that would



            19   be amortized rather than be permanent, is that correct?



            20             WITNESS:  It probably should be amortized.



            21             ARBITRATOR:  Got it.  Thank you.



            22   BY MR. BALLANTINE:



            23        Q.   And in fact, you've looked at the documents,



            24   correct, regarding this rent increase?



            25        A.   Yes.
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             1        Q.   So Exhibit 2 has some reference to common area



             2   electrical work costing about $60,000?



             3        A.   That's right.



             4        Q.   And to your recollection, did that include



             5   replacing the two common area transformers?



             6        A.   I believe it did.  The reason I said



             7   "probably" and not "certainly" is simply because what I



             8   don't recall is the breakdown -- at this moment I don't



             9   recall the breakdown of the common area electrical work



            10   and so I don't know how much the transformer part of it



            11   was.  There were some other things, as I recall.



            12        Q.   Yeah.  Well, then the other thing was, we can



            13   look at it here in Exhibit 51, which let's finish off



            14   before we go back to 50, Item No. 4, it talks about a



            15   new permanent service connection for 100-amp service to



            16   Space 92?



            17        A.   Yes.



            18        Q.   That was the other item?



            19        A.   I see, okay.



            20        Q.   And to your knowledge, then, that was given a



            21   new line, basically a new connection for that one space,



            22   correct?



            23        A.   Yeah.  And all of this was in the nature of a



            24   project.  This was all part of what I would call a



            25   project, and that's what this settlement agreement had
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             1   to do with.



             2        Q.   All right.  Let me ask you, then, to go back



             3   to Exhibit 50 and look at page -- I thought it was



             4   carried over to 51, but I was mistaken -- page 3, and



             5   I'll actually have you look at Recital F.



             6        A.   Yes, I'm looking there.



             7        Q.   And I'll just read it into the record so again



             8   we're kind of literally all on the same page.



             9             ARBITRATOR:  Read it slowly.



            10             MR. BALLANTINE:  Will do.  Mr. McClure has



            11   trained me.  I may not be a very good student but he's



            12   tried.



            13             "F, Nomad will pay the department the sum of



            14   $2,000 upon its initial submission of its plans as



            15   provided for herein and pay the permit costs required



            16   under the current fee ordinance.  The cost for the



            17   required permit is $1,221.97.  The penalty fee



            18   requirement under the Building Fee Ordinance will be



            19   waived.  Payment will be made upon submittal of the



            20   plans, as described in this, on or before January 14,



            21   2011.  Said payments shall be in full and complete



            22   satisfaction of all costs and abatement or compliance



            23   pursuant to Santa Barbara County Code Section 10-20.12."



            24             Do you see that paragraph?



            25             WITNESS:  Yes.
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             1   BY MR. BALLANTINE:



             2        Q.   So let me ask you a few things about that.



             3             There's a reference to a $2,000 payment as a



             4   processing fee for the initial submissions of the plans,



             5   correct?



             6        A.   It appears so.



             7        Q.   And would it be fair to say that you did not



             8   include that $2,000 as something that's in the,



             9   essentially, the expenses that are part of the basis of



            10   the rent increase in this case?



            11        A.   That's true.



            12        Q.   And would the same be the case, the $1,221



            13   cost for the required permit?



            14        A.   That's not here, either.



            15        Q.   Okay.  And then it also says "The penalty



            16   requirement under the building fee ordinance will be



            17   waived."



            18             Is it fair to say that there's no penalty cost



            19   whatsoever in any of the expenses that you included as



            20   the basis of your rent increase?



            21        A.   To the best of my memory, no.



            22        Q.   And in fact, you see that the County said



            23   there were no penalty?



            24        A.   In this case, right, exactly.



            25        Q.   Fair to say, you're not aware of any other
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             1   penalties that were reflected in the books and records?



             2        A.   Right, I don't recall any other penalties of



             3   any kind.



             4        Q.   Okay.  So let me move to Exhibit 50.  I think



             5   we're done with 51.  Let me ask you to look at 52.  This



             6   is a document you've looked at before?



             7        A.   Yes.



             8        Q.   And I want to read a couple parts into the



             9   record and then ask you about them and I'll do my best



            10   to do it slowly.



            11             I want to read the last clause on the first



            12   page.  It says:



            13             "The building and safety division of the



            14   Santa Barbara County Planning & Development Department



            15   withdraws the following notices of violation and notices



            16   of determination and vacates all outstanding fines and



            17   penalties."



            18             Do you see that?



            19        A.   Yes, I do.



            20        Q.   And that was in 2014.  Is that consistent with



            21   your understanding of the records, that there were no



            22   outstanding -- there were no penalties or fines that



            23   came up in any of the books and records?



            24        A.   Right.



            25        Q.   And then on the top of page 2, the first
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             1   paragraph says, and I'll read a portion of it:



             2             "In accordance with the foregoing, the



             3   Building & Safety Division of the Santa Barbara County



             4   Planning & Development Department hereby permanently and



             5   forever withdraws all outstanding notices of violation



             6   and notices of determination and vacates all outstanding



             7   fines related to the violation Case No.," and then



             8   there's a case number, "Nomad Village Mobile Home Park,"



             9   and it has the address, "and no sums are currently owing



            10   by the property owner or lessee of this property," et



            11   cetera.  It goes on.



            12             Do you see that?



            13        A.   Yes, I do.



            14        Q.   Is that consistent with your analysis -- that



            15   is, you haven't included -- there are no fines or



            16   penalties or anything related to a notice of violation



            17   that is a cost to the homeowners as the basis of the



            18   rent increase in your analysis?



            19        A.   Yeah, that's my understanding.



            20        Q.   And --



            21        A.   No fines, no penalties.



            22        Q.   That would include -- your understanding is



            23   supported by this letter, correct?



            24        A.   Yes, it is.



            25        Q.   And then let me try to move quickly and go
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             1   through Exhibit 53.  Have you looked at this document?



             2        A.   Yes, I have.



             3        Q.   And there's some highlighted portions to try



             4   to make it quicker for us to go through this.  Let me



             5   just ask you this.  You've looked at this document,



             6   correct?



             7        A.   Yes, I have.



             8        Q.   Does this indicate to you that the $2,000



             9   payment that the park made in 2011 was for the labor



            10   cost to the Building Department?



            11        A.   It appears so.



            12        Q.   But in any event, the $2,000 charge is never



            13   charged as part of the rent increase?



            14        A.   No, because we're not using 2011.



            15        Q.   Fair enough.  Let me just then ask you one



            16   other area, a couple of questions.



            17             ARBITRATOR:  Are we through with Exhibit 53?



            18             MR. BALLANTINE:  Yes, we are.  Thank you, your



            19   Honor.



            20   BY MR. BALLANTINE:



            21        Q.   Let me ask you one other area of questioning.



            22   You're pretty familiar already with rent control in the



            23   mobile home context, correct?



            24        A.   Yeah.



            25        Q.   Would you say it confers a benefit on the
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             1   homeowners, the existence of rent control ordinances



             2   such as the County of Santa Barbara's?



             3        A.   Yes.



             4        Q.   Tell us in general terms what those benefits



             5   are of an ordinance such as Santa Barbara's.



             6        A.   Well, the benefits to homeowners are that



             7   their rent is less than -- presumably less than it would



             8   otherwise be in an open market; the values of their



             9   homes are supported in a manner that they might not be



            10   in an open market.



            11        Q.   Meaning the value of the homes are higher?



            12        A.   Values of the homes are higher than they quite



            13   probably would otherwise be if the rents were not



            14   controlled.



            15        Q.   And does rent control also impose an



            16   obligation to ensure that the park owner receives a fair



            17   return?



            18        A.   Yes.  The parallel right, rent control



            19   ordinances almost all say that rents will be stabilized



            20   in such a way as to protect homeowners and that,



            21   simultaneously, the park owner is guaranteed a fair



            22   return on investment.



            23        Q.   So would it be fair to say that rent control



            24   doesn't equal no rent increases, ever?



            25        A.   No, it does not.  It does not mean no rent
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             1   increases ever.



             2        Q.   In fact, if a rent increase is necessary to



             3   compensate a park owner for increased expenses, is the



             4   park owner entitled to those increased expenses under



             5   the Santa Barbara County Rent Control Ordinance?



             6        A.   Yes.



             7        Q.   And we've looked at how you've calculated that



             8   in the exhibits you've presented earlier today?



             9        A.   Right.  And I might say there's some tension



            10   between the two purposes of rent control because, of



            11   course, residents will prefer the rents be lower and



            12   park owners in general prefer the rents be higher, and



            13   it's our job -- his Honor's job, our job -- to try to



            14   figure that out, to come to some balance between the



            15   two.  And there's a range of reasonableness, but it's



            16   really important that rents are stabilized so that



            17   residents have that kind of stability, and it's also



            18   important that the park owners not get denied a fair



            19   return.



            20        Q.   Okay.  And would it also be fair to say that's



            21   essentially a regulatory process, what you've just



            22   talked about?



            23        A.   That's right.



            24        Q.   And would it be fair to say also that that



            25   regulatory process has costs?
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             1        A.   It is costly.



             2        Q.   Costs to the park?



             3        A.   There's cost to the park, there's cost to



             4   homeowners.



             5        Q.   And in your opinion, those regulatory costs to



             6   the park, is that something the park owner is entitled



             7   to recover?



             8        A.   Yes, absolutely.



             9        Q.   And I guess I have one question, actually



            10   going back to those Exhibits 50 through 53.  We don't



            11   have to look at them, but those relate to a



            12   regulatory -- would it be fair to say that those relate



            13   to a regulatory process regarding, essentially, the



            14   operation of the park and essentially the building



            15   code-type requirements that are governing the park?



            16        A.   Well, yeah.  I mean this is kind of an example



            17   of what I was saying before, that the multi-faceted



            18   regulation of mobile home parks is a burdensome process



            19   and there are many agencies involved, and it is



            20   expensive, costly to comply.



            21        Q.   And is that, again speaking as an expert



            22   economist working in the mobile home industry, is that



            23   type of expense a typical expense that park owners incur



            24   from time to time operating parks?



            25        A.   When you say "type of expense," you mean the
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             1   expenses associated with figuring out, with the County,



             2   what will be done?  For example, with this electric



             3   problem that arose, that how will that be resolved?



             4        Q.   Correct, the park dealing with the regulatory



             5   agency on an issue such as that one?



             6        A.   Exactly, yes.  I mean it is costly, there's



             7   back and forth, there's letters, there's the necessity



             8   to employ attorneys to help figure it out, and other



             9   experts sometimes, so, yes, I mean it is a costly



            10   process.



            11        Q.   And in your opinion, as an economist dealing



            12   with rent control issues, regulatory rent control issues



            13   in mobile home parks, are those costs of dealing with



            14   these issues that you have just articulated appropriate



            15   to be compensated -- for the park owner to be



            16   compensated through a rent increase?



            17        A.   Yes.



            18             MR. BALLANTINE:  Thank you.



            19             Your Honor, I don't have anything else for



            20   Dr. St. John right now.



            21             ARBITRATOR:  Thank you.



            22             Cross-examination.



            23             MS. DAVIS:  Your Honor, first I'd like to ask



            24   if you have received our exhibits.



            25             ARBITRATOR:  I have received Exhibits A, B, C
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             1   and D.  Those are the only exhibits.



             2             MS. DAVIS:  No, we e-mailed you Exhibits E



             3   through L, Homeowners Exhibits E through L, and an



             4   Exhibit from 2011 called Waterhouse Q.



             5             ARBITRATOR:  I don't see that I have received



             6   them.



             7             Has the County received them?



             8             CLERK:  No, sir.



             9             ARBITRATOR:  Have you received them,



            10   Mr. Ballantine?



            11             MS. DAVIS:  Mr. Grady has received them.



            12             CLERK:  Mr. Grady has received them?  He's not



            13   here.  I can confirm.



            14             MS. DAVIS:  Mr. Ballantine, you have received



            15   them, correct?



            16             MR. BALLANTINE:  I was going to answer the



            17   question but I didn't want to talk over somebody else,



            18   for various reasons.



            19             Your Honor, yes, I've received some documents



            20   from the homeowners.  I didn't track what Ms. Davis just



            21   said now so I'm not sure if it's the same thing, but I



            22   did receive some documents from the homeowners that I



            23   actually have some objection to, but in any event I did



            24   received some documents from the homeowners a day or two



            25   ago.  I would note they're quite voluminous and I saw
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             1   them a day or two ago.



             2             ARBITRATOR:  My office, for whatever reason,



             3   did not receive those.  If you have a duplicate set of



             4   them here I'll be happy to take a look at them now.



             5             MS. DAVIS:  We have an additional Exhibit M.



             6             ARBITRATOR:  All right.



             7             MS. DAVIS:  After --



             8             ARBITRATOR:  If questions are going to be



             9   based on those exhibits that I don't have and the



            10   County -- the clerk who is here with us in the hearing



            11   room is not aware of, then we need to take a break so



            12   that she can find those, get them copied for us and then



            13   we can proceed from there.



            14             It's 11:20.  It's a little bit early for



            15   lunch.  Is anybody willing to take lunch now and come



            16   back about 12:15 and then we just go until we get done



            17   after that?



            18             MR. BALLANTINE:  Either way.  Or if they have



            19   some questions that don't involve the exhibits, we can



            20   do those now and then break.  So whatever --



            21             ARBITRATOR:  I'd rather do it contiguously, if



            22   we can.  I think it would be better for my note taking,



            23   and one of the things that I am, frankly, wrestling



            24   with, and I'll alert everybody to it now, is whether or



            25   not I'm going to want to hear oral argument at the
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             1   conclusion of the hearing today or whether I'm going to



             2   want to have briefs, closing argument in writing.



             3             MR. BALLANTINE:  I'd be glad to weigh in on



             4   that whenever you would like me to.



             5             ARBITRATOR:  Well, let's just get to the end.



             6   My instinct at the moment, given all of this, I'm



             7   thinking I want written briefs, but we'll see.  I



             8   understand that that's a cost to the parties, but I want



             9   to get it right.



            10             MR. BALLANTINE:  No, that's fair enough, and I



            11   think it's appropriate.



            12             And your Honor may recall that one of the



            13   things that I suggested at the last hearing would be



            14   appropriate, there's an element of this rent increase



            15   that involves evidence essentially that's not in yet,



            16   which is the costs of the proceedings and the fees and



            17   professional fees, and I'd suggest that we do that, and



            18   it is fairly typical in these proceedings by the way of



            19   a post-trial motion, essentially, like you would in a



            20   civil case with attorneys' fees put in after judgment



            21   and then we provide our itemized statements, and



            22   essentially that's mostly what the brief is.



            23             ARBITRATOR:  And the amortized breakdown of



            24   some kind?



            25             MR. BALLANTINE:  Well, the amortized breakdown
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             1   is there so it would really be the fee statements to



             2   support that number, which we would present and the



             3   homeowners would have a chance to then comment on that,



             4   just like a post trial motion on attorney's fees,



             5   essentially.



             6             ARBITRATOR:  Post-trial motions on attorney's



             7   fees, of course, always changes the amount that one side



             8   is going to have to pay to the other.



             9             MR. BALLANTINE:  Yeah.  I'll represent that



            10   what we did in this case was we had an amount that we



            11   included in the notice of rent increase that went out at



            12   $110,000, and that was based upon the amount that was



            13   awarded at the prior arbitration proceeding, so we



            14   thought it was a reasonable estimate.  We've actually



            15   exceeded that amount, so I think we're capped at that



            16   for the purposes of this proceeding.  I think we just



            17   have to try to justify it to your Honor, which we're



            18   prepared to do and prepared to do, like I said, by



            19   post-trial motion.



            20             ARBITRATOR:  Okay.  We'll deal with that in



            21   more detail later.



            22             Let's take a recess now.  It's 11:20.



            23             Is an hour going to be enough, Madam Clerk, to



            24   get whatever we need?



            25             CLERK:  Yes.
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             1             ARBITRATOR:  That being the case, let's come



             2   back at 12:30 and we'll be in session from 12:30 until



             3   we get through, and then I will decide whether I'm going



             4   to take the case under submission with oral argument



             5   today or whether I'm going to ask for written argument,



             6   first from the petitioner and then from the respondent,



             7   and then a reply.  I think that's what I'm going to do,



             8   but I'll certainly hear from people.



             9             MR. BALLANTINE:  Very good.  And I'll be glad



            10   to talk to the homeowners during the break and see if we



            11   can come to an agreement.



            12             ARBITRATOR:  I'm not going to do it as a



            13   statutory "You have 30 days and then you have this."  I



            14   want to see how much time you think you'll need and



            15   that's what we'll do.  I don't want to make it onerous



            16   or more onerous than it is inherently but I want to make



            17   sure that my head is truly on straight when I have the



            18   case under submission when I make my ruling, whatever it



            19   turns out to be is.



            20             MR. BALLANTINE:  Appreciate it.



            21             ARBITRATOR:  Thank you very much, folks.



            22             (The lunch recess was taken.)



            23             (Exhibits E - M marked for identification.)



            24             ARBITRATOR:  We're back on the record in the



            25   matter of Nomad Village Mobile Home Park.  I don't see
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             1   that Ms. Hamrick is here.  Is she going to be here this



             2   afternoon?  Ms. Hamrick is not going to be here this



             3   afternoon?



             4             MS. DAVIS:  No.  She only had half a day.



             5             ARBITRATOR:  Oh, okay.



             6             And who is at the counsel table with you?



             7             MS. DAVIS:  Abel Pizano, another homeowners



             8   representative.



             9             ARBITRATOR:  Would you state your name, spell



            10   it, and give us your address, please, sir.



            11             MR. PIZANO:  Abel Pizano, 4326 Calle Real,



            12   No. 44, Santa Barbara, California, 93110.



            13             ARBITRATOR:  Thank you.  Nice to have you with



            14   us.



            15             We won't deal with the exhibits yet.  I'm



            16   going to allow completion of the cross-examination of



            17   Dr. St. John before we go any further.



            18             Is that okay with you, ma'am?



            19             MS. DAVIS:  Yes.



            20             ARBITRATOR:  All right, Ms. Davis, your



            21   cross-examination of Dr. St. John.



            22



            23                      CROSS-EXAMINATION



            24   BY MS. DAVIS:



            25        Q.   Dr. St. John, have you read Chapter 11A or
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             1   just 11A-5?



             2        A.   Can you say that again, ask it again?  I



             3   didn't hear you.



             4        Q.   Have you read the complete ordinance or just



             5   11A-5?



             6        A.   No, no, I've read the whole ordinance.



             7        Q.   Did you notice anywhere in the ordinance where



             8   it says "maintenance of net operating income"?



             9        A.   I don't believe so.



            10        Q.   Is base year and comparison year anywhere in



            11   the ordinance?



            12             ARBITRATOR:  I didn't hear the question.  I'm



            13   sorry, ma'am, I didn't hear the question.



            14   BY MS. DAVIS:



            15        Q.   Is base year and comparison year in the



            16   ordinance?



            17             MR. BALLANTINE:  Objection.  Vague and



            18   ambiguous.  Those terms or those concepts?  They could



            19   be different.



            20   BY MS. DAVIS:



            21        Q.   Are the terms "base year" and "comparison



            22   year" anywhere in the ordinance?



            23        A.   I don't remember seeing either term used in



            24   the ordinance.



            25        Q.   But you interpreted the concept of base year
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             1   and comparison year in the ordinance?



             2        A.   Basically, yes.



             3        Q.   Where?



             4        A.   You know, I interpreted Section 11A-5,



             5   Subsection I, in the best way I could, and it seemed to



             6   me that using two years was the appropriate thing to do,



             7   because the time period in question runs from --



             8        Q.   I'm sorry, could you speak louder, please?



             9        A.   Now my microphone is on.  I beg your pardon.



            10             So the time period in question is between the



            11   last year considered in the last increase and what we're



            12   calling the comparison year.  So the relevant time span



            13   is between 2010 and 2015.



            14        Q.   That actually says, earlier in the ordinance,



            15   the immediately preceding 12 months or since the last



            16   increase.  Every year, isn't there a rent increase every



            17   year with the automatic increase?



            18        A.   No.  It's allowed to be every year, but there



            19   was no increase, for example, in 2015.  So the last



            20   increase, in a favored-term sense, was an increase



            21   pursuant to what we've been calling the 2011 case, and



            22   that ended in 2010.



            23        Q.   And that's where you got the concept of base



            24   year and comparison year?



            25        A.   Yes.
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             1        Q.   In management's rent increase letter, he said



             2   the last rent increase was 2014.  That's Exhibit 1, I



             3   believe.



             4        A.   Right.



             5        Q.   So --



             6        A.   The last increase was in 2014, until 2016.



             7        Q.   But you're using 2010.



             8        A.   That's true.  And we're using all of the



             9   amounts allowed since 2010, which was an increase in



            10   2011, 2012, 2013, 2014, and 2016, now.



            11        Q.   All the amounts allowed, you said?



            12        A.   All of the amounts actually imposed.  It's



            13   allowed by the ordinance and noticed of homeowners and



            14   paid by homeowners.



            15        Q.   The key word here is "paid by homeowners."



            16   Let's go to your Exhibit 45, page 4.



            17        A.   Yes.



            18        Q.   Line 140.



            19             ARBITRATOR:  Let me get there.



            20             WITNESS:  I'm sorry, line?



            21   BY MS. DAVIS:



            22        Q.   Line 140 --



            23        A.   Yes.



            24        Q.   -- the CPI-justified space rent increase.



            25        A.   Yes.
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             1        Q.   Now, that is 75 percent of 8.3 percent of the



             2   rent, right?



             3        A.   Right.



             4        Q.   And did you build into that figure the 75



             5   percent of 8.3 percent of the difference in CPI between



             6   2010 and 2015 that the homeowners had already paid?



             7        A.   Yes.



             8        Q.   So you're saying that after they have already



             9   paid that 75 percent, they need to pay another 75



            10   percent?



            11        A.   No, no, no.  The ordinance is quite clear.



            12   We're supposed to look at the amounts that were awarded



            13   for what we're calling the CPI increase -- actually, the



            14   accumulated CPI increases from 2010 to 2015 -- and



            15   consider them and use them in the particular way this



            16   ordinance requires, which is when we consider that half



            17   of that amount was what the ordinance is calling fair



            18   "return on investment," and the other half is what the



            19   ordinance calls "expense increases."



            20        Q.   No, we're not at that line yet.



            21        A.   Oh.



            22        Q.   What I'm asking, between or during the years



            23   2010, 2011, up to 2015, homeowners have already paid 75



            24   percent of the accumulative 8.3 percent?



            25        A.   Yes, that's true.
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             1        Q.   And you were saying that that isn't enough,



             2   that we need to pay another 75 percent of the CPI for



             3   those five years?



             4        A.   No, ma'am, no, ma'am, not another 75 percent.



             5             If I can refer you to column J, and line 140,



             6   which you're pointing to, line 140 has already been



             7   imposed or applied to the rents and we're not asking for



             8   that again.



             9             So the operative line, which is 149, is the



            10   additional amount that is required on account of the



            11   expense increases.  So in the addition of this column,



            12   it comes to -- well, on Table 45 it comes to $115.85,



            13   and in the original version it came to $108 and some



            14   cents.  That does not include the already-imposed



            15   amounts, which is, as you say -- I mean you're right,



            16   those amounts are already in the rent structure.  They



            17   don't require -- they don't need to be approved again



            18   because they're already there.  They are the automatic



            19   part and homeowners are already paying it and nobody is



            20   saying that they should pay any more in that category.



            21        Q.   Well, you are.  You are saying that we need to



            22   pay another 75 percent --



            23        A.   No, ma'am.



            24        Q.   -- of the base rents in 2010?



            25        A.   Actually, no, I'm not.  Because the $90.73



                                                                            108

�











             1   that I calculated on line 140 does not get added into



             2   the rent increase we're requesting.



             3             If you look at the math, the math at the



             4   bottom, permanent, 36; seven-year, 56 and change;



             5   15-year, 23 and a penny.



             6             Those amounts include the $36.55 but nothing



             7   above that.  What's above that is, as you were saying,



             8   the amounts that have already been charged and paid.



             9        Q.   I don't think you're understanding what I'm



            10   saying.



            11        A.   Oh.



            12             MR. BALLANTINE:  Objection.  Argumentative.



            13   BY MS. DAVIS:



            14        Q.   All right, let me be clearer, please, because



            15   I don't understand your response to my question.  Is



            16   that okay?



            17        A.   Yes.



            18             ARBITRATOR:  Yes.



            19   BY MS. DAVIS:



            20        Q.   In 2010 homeowners paid an automatic increase



            21   of, let's say, 1.5 percent?



            22        A.   Yes.



            23        Q.   These are not accurate, you understand that?



            24        A.   I do understand.



            25        Q.   In 2011 we paid another automatic increase --
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             1        A.   That's right.



             2        Q.   -- of the 75 percent of the CPI.



             3        A.   Yes.



             4        Q.   2012, 2013, 2014, 2015.



             5             Now, the time between 2010 and 2015 was an



             6   aggregate of 8.3 percent of the change in the CPI.



             7             During those six years, the homeowners paid



             8   that 8.3 percent -- 75 percent of that 8.3 percent in



             9   CPI in the automatic increases.  And your analysis here



            10   has us paying 75 percent of that aggregate of 8.3



            11   percent again, in the amount of $35,286.16.



            12        A.   You know, I can only repeat what I said



            13   before.  You're mistaken in your understanding of what



            14   this page means, because the 75 percent of the CPI,



            15   which, on average over this time period, would be



            16   $19.73, has already been paid by the homeowners and is



            17   not being asked for again.  That's the way this



            18   ordinance works.



            19        Q.   And I'm sorry, and it has not been asked for



            20   again?



            21        A.   It has not been asked for again.



            22             What is being asked for again is the extra



            23   amount, because the expenses went up by a lot more than



            24   the CPI.



            25        Q.   That is not what your formula says here.  You
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             1   did not take the base year rents for 2010, subtract the



             2   base year operating expenses and get an amount -- your



             3   traditional MNOI analysis, I'm speaking of.



             4        A.   Oh, are you speaking about the Table 1 that we



             5   looked at in November?



             6        Q.   No.  I'm talking about "Fair Return in the



             7   California Courts," the publication you have on your web



             8   site.



             9        A.   Yes.



            10        Q.   You explain fair return formulas.



            11        A.   Yes.



            12        Q.   And your traditional maintenance of net



            13   operating incomes formula is different from this?



            14        A.   That's true.



            15        Q.   So how do you justify charging homeowners



            16   another 75 percent of the CPI for those years?



            17             MR. BALLANTINE:  Objection.  Asked and



            18   answered.  He said repeatedly he's not.



            19             ARBITRATOR:  I'm going to let him answer it



            20   again and then we're going to move on.



            21             You may respond.



            22             WITNESS:  Truly, we have not.  I mean I



            23   understand that you have looked at the MNOI analysis in



            24   my "Fair Return in the California Courts," and I do



            25   understand that it is different from the analysis that
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             1   the ordinance asks us to do in this case --



             2             ARBITRATOR:  That's because the Santa Barbara



             3   ordinance is different from what you were doing in that



             4   paper that you have online?



             5             WITNESS:  Right, exactly.  The paper that I



             6   have online outlined several different fair return



             7   systems, none of which apply here because Santa Barbara



             8   is an unusual, they have a somewhat unusual way of doing



             9   the computations.



            10             Like I said before, the Santa Barbara



            11   ordinance is what I call cost pass-through ordinance, or



            12   maybe we should say an expense pass-through ordinance.



            13   And I have come to like it, actually, I've come to



            14   appreciate the beauty of the Santa Barbara way of doing



            15   it.  It's unusual, but it's not wrong because it allows



            16   park owners full compensation for all cost increases,



            17   and it does it in a little bit different way from the



            18   MNOI formula that I talk about in that paper.



            19             ARBITRATOR:  The total amount is the -- I



            20   don't have the other exhibit in front of me at the



            21   moment, but at the bottom of page 4 of Exhibit 45 --



            22             WITNESS:  Yes.



            23             ARBITRATOR:  -- the $115.85 is the total



            24   amount of increase that is being sought.



            25             WITNESS:  Well, the comparable amount that was
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             1   noticed to residents is the amount on Exhibit 2, which



             2   was $108 and change.



             3             MR. BALLANTINE:  61 cents.  $108.61.  That's



             4   what was noticed.  That's what is being sought.



             5             ARBITRATOR:  The mathematical formula to get



             6   there was substantively the same, it's just that we have



             7   different numbers in the formula.



             8             MR. BALLANTINE:  It was a little bit



             9   different, yes.



            10             WITNESS:  Right.  The method of calculation in



            11   the original was a little different.  This one is the



            12   one I would stand behind at this moment because --



            13             ARBITRATOR:  The one in Exhibit 45.  But it's



            14   too late for this here in terms of --



            15             WITNESS:  Exactly, but as to the method -- I



            16   mean at the last hearing in November you asked at the



            17   end of the hearing that I revisit the analysis and try



            18   to make it so that we can all understand it.



            19             ARBITRATOR:  My last note on my yellow pad.



            20             WITNESS:  And we did exactly that, so I really



            21   appreciated that you gave that specific instruction



            22   because it allowed me to do what arguably I should have



            23   done originally, which is really figure out how does



            24   Santa Barbara County do this, what is intended, and I



            25   believe I've got it right this time.
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             1             ARBITRATOR:  All right.  Next question,



             2   please.



             3   BY MS. DAVIS:



             4        Q.   You said that you began a calculation



             5   according to 5(i) and continued on, is that what you



             6   said?  5(i), 11A-5(i)?



             7        A.   11A-5(i) is the ordinance section that tells



             8   us how to do this.



             9        Q.   What about 5(i)(1) that it says:  "First,



            10   grant one half of the automatic increase to management



            11   as a just and reasonable return on investment"?



            12        A.   Right.



            13        Q.   You have here one half of a five-year time



            14   period.



            15        A.   Well, we're aggregating over five years, but



            16   it's the same concept.



            17        Q.   But it specifically says the automatic



            18   increase.



            19        A.   Right.  The accumulated automatic increases.



            20   You have to -- after all, the park owners don't normally



            21   do this every year.  So if we're doing it in one year,



            22   then we'd only be looking at one year; if we're doing it



            23   after five years, and therefore we're doing it for the



            24   whole five-year period.



            25             It's a savings for all of us, a savings for
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             1   homeowners, a savings for park owners, a savings for



             2   arbitrators not do it every year.  It's cumbersome to do



             3   these things so we do it over a time span, five years,



             4   seven years, however often the park owners choose to



             5   apply.



             6        Q.   Don't you think it would be reasonable for a



             7   park owner to notice 11A-5(1) and (2), since it is



             8   specified in the, since both of them are specified in



             9   the ordinance that they couldn't really be contested by



            10   homeowners, so why wait five years?



            11        A.   Well, like I said, I mean it's cumbersome to



            12   do it every year.  Are you saying that --



            13        Q.   They have to send the rent notice increase



            14   every year anyway.



            15        A.   They do, and they do the calculations this



            16   way.  They follow the ordinance in -- my understanding,



            17   they follow the ordinance in doing the calculation every



            18   year in advance of the noticed rent increase, the



            19   automatic, we call the CPI increase.



            20             What owners don't do every year is compile all



            21   the expense increases and attempt to pass those through.



            22   This year the park owner decided to do that.  That's



            23   why --



            24             ARBITRATOR:  In addition to the 75 percent



            25   CPI.
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             1             WITNESS:  In addition to the 75, which has



             2   already been imposed and paid and no one is arguing



             3   about that.  Well, perhaps the homeowners are.



             4   BY MS. DAVIS:



             5        Q.   Automatic increase -- it's defined in the



             6   ordinance, right?



             7        A.   I believe so.



             8        Q.   Oh, yes it's 11A-5(a)(2).  Now, the automatic



             9   increase, no matter what the time span, what the time



            10   period is, the automatic increase is that which is



            11   noticed to every homeowner as the annual increase.  It



            12   says that hereinafter G, 11A-5(g), "The arbitrator shall



            13   automatically allow a rent increase of 75 percent of the



            14   CPI increase, hereinafter 'automatic increase.'"



            15        A.   Yes.



            16        Q.   Does that apply to the increase that



            17   management noticed as the automatic CPI increase?



            18        A.   In my understanding, that is the automatic



            19   increase.



            20        Q.   Yes.  So one half of the automatic increase



            21   for fair return on investment and increased operating



            22   expenses it says you down have here, should that not be



            23   one half of the automatic increase, as noticed by



            24   management?



            25        A.   Well, the CPI increase is the whole of it, or
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             1   I should say 75 percent of CPI, and the ordinance calls



             2   half of it the automatic increase for fair return, and



             3   it calls the other half the increase to cover expenses.



             4             It's just nomenclature, just a way of speaking



             5   about it.  It's what I consider a kind of an arbitrary



             6   bifurcation of the whole amount.  The whole amount is 75



             7   percent of the CPI for the relevant time period.



             8             ARBITRATOR:  And if I'm understanding your



             9   testimony correctly, I'm just going to pick a number, if



            10   the 75 percent number was $100, that is what is going to



            11   be imposed, but it's going to be described in two $50



            12   increments.



            13             WITNESS:  That's right.



            14             ARBITRATOR:  Because it's defined -- the $100



            15   automatic increase is broken down within the ordinance



            16   to have these two components which is simply the way the



            17   ordinance divides it.



            18             WITNESS:  That's the way the ordinance divides



            19   it.  I mean there's no requirements in the ordinance



            20   that park owners break it down into those two components



            21   every year when they make the -- when they do the CPI



            22   adjustment and ask homeowners to pay it.  There's no



            23   requirement at that stage that this breakdown occur.



            24             The breakdown occurs when a park owner is



            25   applying for increased expenses above the CPI limit, and
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             1   that's what we're looking at here on page 4.



             2   BY MS. DAVIS:



             3        Q.   Except the ordinance specifically says that



             4   the park owner is allowed three increases by the



             5   ordinance, and if the homeowners object, arbitrator will



             6   award the other two anyway.  One, 75 percent of the CPI,



             7   which is the automatic annual increase; two, the fair



             8   return increase of one half of the automatic increase;



             9   and, three, the increase in operating expenses which is



            10   one half of the automatic increase, which is 1.5 percent



            11   of the CPI.



            12        A.   Right.  And two other components, the excess



            13   expenses and capital improvements or amortized amounts.



            14        Q.   Yes, but those have to be petitioned for



            15   arbitration and arbitrated, don't they?



            16        A.   Well, that's why we're here.



            17             ARBITRATOR:  That's what we're here doing.



            18   BY MS. DAVIS:



            19        Q.   Right.  But the three components I just



            20   mentioned could be accepted by the homeowners because



            21   the homeowners know that all three of those components



            22   are authorized by the ordinance and objecting to them to



            23   be useless?  Did I finally make it clear?



            24        A.   You know, I'm not clear about the three.  So



            25   the ordinance allows the passthrough of 75 percent of



                                                                            118

�











             1   the CPI each year.  That's one.



             2             Nothing more than that is allowed unless and



             3   until a park owner comes forward, as the park owner has



             4   now come forward, with excess expenses, both in the



             5   permanent category and in the temporary category, and



             6   that's exactly what is happening here.



             7        Q.   Actually, Dr. St. John, if the homeowners do



             8   not object to the rent increase, arbitration doesn't



             9   have to happen.  That is the point I was trying to make.



            10        A.   I see.



            11        Q.   So did we talk about why you chose -- it seems



            12   very time consuming and difficult to create a formula



            13   from the ordinance.  Why didn't you use your traditional



            14   MNOI formula to begin with?  I mean, just to pass it by



            15   us.



            16        A.   Well, it seems to me that we should follow the



            17   ordinance as closely as we can, so that's what I have



            18   done.



            19        Q.   I suppose that's for his Honor to decide.  The



            20   homeowners disagree.



            21             ARBITRATOR:  Are you suggesting that the park



            22   owner and his economist are to ignore the ordinance and



            23   what it requires and do something else that's more



            24   traditionally done in other parts?



            25             MS. DAVIS:  No, what I'm saying, your Honor,
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             1   is that I disagree that this particular formula does



             2   come from the ordinance.



             3             ARBITRATOR:  Oh, I'm sorry.  I misunderstood



             4   you.  Thank you.



             5             MS. DAVIS:  I am not always crystal clear.



             6   I'm sorry.



             7             ARBITRATOR:  Judges have that problem, too.



             8   That's why there's a Court of Appeal.



             9   BY MS. DAVIS:



            10        Q.   Well, just for the fun of it, Dr. St. John,



            11   the homeowners did prepare an MNOI calculation according



            12   to your published traditional formula, just to see how



            13   close it would be to the one that you prepared.  It's



            14   our Exhibit M.  Would you take a look at it?



            15             ARBITRATOR:  We're going to your Exhibit M, is



            16   that correct?



            17             MS. DAVIS:  Yes.



            18             WITNESS:  I haven't seen it.  I don't have it.



            19             MR. BALLANTINE:  A couple of things.  I see



            20   it's in a clip here.  I don't believe it was sent to me



            21   previously because I hadn't seen it before.



            22             CLERK:  It's in that packet there, the one I



            23   gave you.



            24             MR. BALLANTINE:  I see that.  I'm just looking



            25   to see if it was --
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             1             MS. DAVIS:  It wasn't e-mailed to you,



             2   Mr. Ballantine, it was prepared after we received the



             3   documents that Dr. St. John prepared that you sent on



             4   the day before.



             5             MR. BALLANTINE:  We sent those Monday, but



             6   Dr. St. John's MNOI was sent last March to the



             7   homeowners.  In any event, my concern -- I see it.



             8             My concern is that there's no authentication



             9   for it, there's no qualification of anyone qualified



            10   that I know of to prepare an analysis and I don't think



            11   it's proper.  This witness didn't prepare it.  I don't



            12   think it's the subject of proper examination.



            13             ARBITRATOR:  Let me ask you a couple of



            14   foundational questions.



            15             Who prepared Exhibit F?



            16             MS. DAVIS:  Actually, I did.



            17             ARBITRATOR:  You did?



            18             MS. DAVIS:  Yes.  I used the steps from



            19   Dr. St. John's formula in his publication, and I used



            20   the figures from management's documents and all I did



            21   was add, subtract, multiply.



            22             ARBITRATOR:  Well, that's an adequate



            23   foundation, at least at this point, to ask questions



            24   about it.



            25             Dr. St. John, if you would take a look at
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             1   Exhibit M, it's only a one-page exhibit, it appears, if



             2   I've got the right one.



             3             MS. DAVIS:  That looks like the right one,



             4   yes.  I can't see that far so I can't be positive.



             5             The title is "MNOI Analysis," pursuant to



             6   Dr. St. John's "Fair Return in the California Courts,"



             7   Section 3.2.1.



             8             ARBITRATOR:  Okay.  If Dr. St. John will take



             9   a moment to look at and let us know when he's ready to



            10   respond to some questions about it that.



            11             WITNESS:  Well --



            12             MR. BALLANTINE:  There's no question pending,



            13   I don't think.  Just look at it, is that correct?



            14             ARBITRATOR:  Yeah, just look at it for now.



            15             WITNESS:  Okay.



            16             ARBITRATOR:  And make some notes, if you need



            17   to --



            18             MR. BALLANTINE:  Can I ask a question, your



            19   Honor.  If he's going to be examined about this



            20   document, if he could have a few minutes to look at it,



            21   could I have a minute to talk to him about it as well?



            22   Could we take a brief break?



            23             ARBITRATOR:  Sure.  That's not an unreasonable



            24   request.  We're in recess for five, six minutes.



            25             MR. BALLANTINE:  Thank you, your Honor.
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             1             (A short recess was taken.)



             2             ARBITRATOR:  All right, Dr. St. John, you have



             3   digested what is defense Exhibit M?



             4             WITNESS:  Yes.



             5             ARBITRATOR:  All right.



             6             Questions on Exhibit M.



             7   BY MS. DAVIS:



             8        Q.   Are the steps correct, Dr. St. John?



             9             MR. BALLANTINE:  Vague and ambiguous.



            10             ARBITRATOR:  Speak a -- are the steps correct?



            11   Do you understand the question?



            12             WITNESS:  I believe the steps are -- the



            13   titles of the steps are probably taken from "Fair Return



            14   in the California Courts," so they are probably right.



            15             Whether the math is correct is another matter



            16   entirely.



            17   BY MS. DAVIS:



            18        Q.   Are the figures drawn from management's



            19   documents correct?



            20        A.   You know, they are numerically -- I can see



            21   that they're drawn from management documents, but no,



            22   they are not correct.



            23        Q.   Could you let me know where they aren't



            24   correct?



            25        A.   Sure.  The first line of your chart, which
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             1   says "steps 1 through 4," title of that line says "Base



             2   Year Adjusted Rent Income," but it's not.  Well, maybe



             3   it is rent income, it's not total income, and for the



             4   maintenance of net operating income system you have to



             5   use total income, not simply the rent income.  So total



             6   income was $656,585.76, not $564,327.90, and therefore,



             7   since that number is incorrect in the MNOI formula, all



             8   the rest of it is incorrect as well.  I mean the



             9   $440,418.01 figure is correct enough, but the



            10   subtraction that you did in the next line to get



            11   $123,909 is nowhere near correct.



            12             If you look on Exhibit 45, page 3, I actually



            13   did the math in the correct way for this type of



            14   analysis, and you'll see that the 2010 net operating



            15   income figure is $216,167.75, not $123,909.



            16        Q.   So discounting electric income and gas income



            17   from total income, your figure was what?



            18        A.   Discounting electric and gas income and



            19   expense, the net operating income for 2010 was



            20   $216,167.75.



            21        Q.   I'm sorry, I didn't hear that completely.



            22        A.   Sorry, $216- -- you can find this figure on



            23   Exhibit 45, page 3, column I, at line 111.



            24        Q.   That's net operating income?



            25        A.   That's net operating income.
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             1             So your figure of net operating figure is



             2   almost $100,000 too low.



             3        Q.   Dr. St. John, you said total income?



             4        A.   Total income.



             5        Q.   Your total income amount, does it include



             6   submetered utility income?



             7        A.   Well, it includes the sewer and the water, but



             8   not the gas and electric.



             9        Q.   Okay.  And so what should the very first



            10   figure be again?



            11             MR. BALLANTINE:  Well, objection, your Honor.



            12   She's basically having him rewrite an analysis in the



            13   middle of a hearing on the fly.  The question is, are



            14   the numbers in this exhibit that they have proffered,



            15   they are what they are, and are they right, and he said



            16   no.  I don't think that it's appropriate to now on the



            17   record have him recalculate things.



            18             ARBITRATOR:  I agree.  The objection is



            19   sustained.



            20             Let's move on.  The doctor says the exhibit



            21   that you have proffered has the right ingredients, it's



            22   just that they are in the wrong proportions, or wrong



            23   amounts, as part of the hearing, he does not have to,



            24   essentially, correct the paper.  So that being said, ask



            25   your next question, please.
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             1   BY MS. DAVIS:



             2        Q.   Then may I ask for clarification of the base



             3   year should be chosen such that rents are not affected



             4   by rent control, that means that the total income would



             5   not affected by submetered electric and gas?



             6        A.   Can you tell me what you were reading?  Where



             7   did you read?



             8        Q.   Oh, I'm so sorry.



             9        A.   It's okay.



            10        Q.   Exhibit E, page E17 --



            11             ARBITRATOR:  Okay.



            12   BY MS. DAVIS:



            13        Q.   -- very last paragraph.



            14        A.   Exhibit E.



            15             ARBITRATOR:  Where in Exhibit E?



            16             MS. DAVIS:  E17.



            17             ARBITRATOR:  E17, thank you.



            18             WITNESS:  And which line were you referring me



            19   to?



            20   BY MS. DAVIS:



            21        Q.   It's No. 1, the last paragraph.



            22        A.   I don't have a No. 1.



            23             ARBITRATOR:  Look at the bottom of the page,



            24   toward the bottom of the page, there's a block in the



            25   middle of that page, and it says "Identify the income
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             1   expenses in the base year," and then there's a paragraph



             2   that goes from there.



             3             WITNESS:  Oh, yeah.



             4             ARBITRATOR:  I think I question essentially



             5   challenging the methodology . . .



             6             MS. DAVIS:  Your Honor, it's for clarification



             7   only, not challenge.



             8             WITNESS:  So you're asking --



             9             MR. BALLANTINE:  Maybe we can have the



            10   question again now that we've got the right page.



            11             ARBITRATOR:  I hate to burden the court



            12   reporter --



            13             (Record read by reporter.)



            14             MR. BALLANTINE:  Also compound, as asked.



            15             ARBITRATOR:  Do you understand the question as



            16   asked, Doctor?



            17             WITNESS:  Well, I can speak to it and then if



            18   I don't answer all of it, she can ask another question,



            19   perhaps.



            20             ARBITRATOR:  Let's do it that way and we'll



            21   move along.



            22             WITNESS:  So this paper was written, at least



            23   at this section, on the presumption that we're doing an



            24   MNOI analysis from the very first year of rent control,



            25   and we're not.  So this paragraph kind of doesn't apply
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             1   to this case.  When we have subsequent cases -- in other



             2   words, when a park applies for what in many



             3   jurisdictions is called a special rent increase, kind of



             4   what we're here for, repeatedly, like in this case, in



             5   2011 and then again in 2016, we have learned to chain



             6   the analysis.  When I say "chain," I mean go from the



             7   end of the last one to the beginning of this one, so it



             8   covers this five-year time span.



             9             Now, when I wrote this document it was



            10   relatively in the early years of rent control, and most



            11   often it was the first time.  What we were imagining is



            12   the first time a park ever came, and that would always



            13   go back to the base year, meaning the year before rent



            14   control was imposed.  That was very common.  In fact,



            15   some ordinances demand that we still do that, that we



            16   use 1979 or 1982 as the base year, even if we're



            17   applying now in 2016 or 2017.



            18             But not all ordinances are the same, so the



            19   language that you're referring to is kind of generic



            20   language and it doesn't really apply in this case



            21   because we're not doing that, we're not going all the



            22   way back to a base year before the ordinance was in



            23   force.



            24   BY MS. DAVIS:



            25        Q.   I do understand that.
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             1        A.   Okay.



             2        Q.   Then to clarify my question, is total income



             3   supposed to include submetered electrical income --



             4        A.   Well --



             5        Q.   -- and gas?



             6        A.   -- the decisions that caused what we might



             7   call the PUC exception, the decision to the law that



             8   caused us in this kind of analysis to set aside both the



             9   income and expenses for gas and electricity came



            10   somewhere along the way in the last 30 years.  I don't



            11   recall exactly when, but it wasn't at the beginning.  No



            12   one had thought of this at the beginning, so after some



            13   time period this was thought about, considered,



            14   adjudicated and ruled upon.



            15             So when these kind of cases came up in the 80s



            16   and 90s, no one set aside the income for the expense



            17   from gas and electricity.  That came later.



            18             ARBITRATOR:  Again meaning that this language



            19   isn't applicable to --



            20             WITNESS:  I would say in a sense this language



            21   isn't applicable to this case.



            22             Her question was about this set-aside for gas



            23   and electric.  I mean I do understand the question.  It



            24   doesn't invalidate the analysis, whether it's in or out.



            25   It actually doesn't make much difference because in
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             1   general homeowners pay most of the cost for gas and most



             2   of the cost of electricity that the park pays, and the



             3   remainder either goes toward maintaining gas and



             4   electricity, which is also set aside, or for common area



             5   gas and electricity.



             6   BY MS. DAVIS:



             7        Q.   But today -- today -- would the total include



             8   submetered electrical and gas income?



             9             MR. BALLANTINE:  Well, again I just want to



            10   object and maybe reiterate my objection.



            11             She's saying "Would it."  I think she's saying



            12   "Would it in a MNOI analysis," which Dr. St. John has



            13   already testified a straight MNOI analysis is not



            14   consistent with the statute or the ordinance so we're



            15   asking a lot of questions about a methodology that is --



            16             WITNESS:  Let me see if the petitioner will



            17   accept my modification.



            18             Can you change it to rather than "would it,"



            19   would it get your question answered to your satisfaction



            20   to say "In this case, under the Santa Barbara statute,



            21   would including those things be part of the gross



            22   income?"



            23   BY MS. DAVIS:



            24        Q.   In this case, Dr. St. John, under the



            25   Santa Barbara County Rent Control Ordinance, would
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             1   electrical and gas income be included in your analysis?



             2        A.   No, they would be set aside.



             3        Q.   Thank you.



             4             You said that the other six standards, fair



             5   return standards wouldn't apply to the rent control



             6   ordinance, is that correct?



             7        A.   No, I said that the Santa Barbara County



             8   ordinance is different from any of the methods that I



             9   reviewed in the paper that is Exhibit E.



            10        Q.   But it does mention fair return on investment



            11   and just and reasonable return on investment, so you



            12   could have done one of those?



            13        A.   Well, all ordinances mention return on



            14   investment, universally, and then ordinances say how to



            15   do it.  And the Santa Barbara ordinance has a particular



            16   method of doing it, and it does not include those other



            17   methods.



            18        Q.   Does it actually say in our ordinance that



            19   management is required to take the steps or does it say



            20   the arbitrator will take those steps?



            21        A.   It says the arbitrator will take these steps.



            22        Q.   Then it's really not a formula for you, it's a



            23   formula for his Honor, is that correct?



            24        A.   I'm not a lawyer.



            25        Q.   Neither am I.
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             1        A.   But I believe -- I believe that what I tried



             2   to do was to present it in a way that would help the



             3   arbitrator to follow the ordinance.



             4             ARBITRATOR:  Is there anything in the



             5   ordinance that prevents management from doing it the way



             6   you did?



             7             WITNESS:  Well, no, I suppose not.  But I



             8   believe that you and other arbitrators have said this,



             9   they have said to me or to my client, "You didn't follow



            10   the ordinance, so your method is inapplicable," so I



            11   don't think it would have been wise for us to present



            12   other methods.



            13             ARBITRATOR:  Okay.  The method you presented



            14   is one that you're saying the arbitrator is required to



            15   follow, right?



            16             WITNESS:  Exactly.  We tried to follow --



            17             ARBITRATOR:  That's what I was trying to



            18   ascertain.  From the dialogue, I thought petitioner was



            19   saying that you can't do that because that's exclusively



            20   my province, and my question is why can't you do that if



            21   that's what you're trying to do to follow the law.



            22             WITNESS:  Yes, yes, exactly so.



            23             ARBITRATOR:  That is, doing it that way is not



            24   prohibited by the ordinance.



            25             WITNESS:  That's right.
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             1             ARBITRATOR:  That's the way I read the



             2   ordinance, but I wanted to make sure that I was not



             3   misunderstanding.



             4             Go ahead, next question.



             5   BY MS. DAVIS:



             6        Q.   Dr. St. John, you've identified capital



             7   expenses on your analysis sheet, page 4?



             8        A.   Yes.



             9        Q.   Before I get into something else, I have to



            10   ask you, to be fair, did you actually mean capital



            11   improvements?



            12        A.   No.



            13        Q.   Okay.



            14             MR. BALLANTINE:  I'm sorry, what?



            15             WITNESS:  She asked did I actually mean



            16   "capital improvements" when I put it in the line for



            17   "capital expenses."



            18   BY MS. DAVIS:



            19        Q.   I'm sorry, I didn't hear that.



            20        A.   I was just helping Mr. Ballantine understand



            21   your question.



            22             As I understood, your question was, did I make



            23   a mistake by calling the street paving, electric work



            24   and legal and consulting fees, calling them "capital



            25   expenses" as opposed to "capital improvements."
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             1        Q.   No, no, no, I meant No. 4 where you say "New



             2   capital expenses."



             3        A.   Yes.



             4        Q.   Did you actually mean capital improvements?



             5        A.   No.



             6        Q.   So these are capital expenses with a useful



             7   life of one year?



             8        A.   No.  They are capital expenses with a useful



             9   life of 15 years or thereabouts, in the case of the



            10   street work and electric work, and capital items with



            11   useful life, one might say, in the case of the legal



            12   expenses -- legal and consulting fees.



            13        Q.   Well, the definitions in the ordinance say



            14   that what you have described are capital improvements.



            15        A.   I don't believe so.  The ordinance makes a



            16   distinction between capital expenses and capital



            17   improvements.



            18        Q.   Yes, actually, it does.  In section A2, I



            19   believe.



            20             ARBITRATOR:  Referring to section A2, you



            21   said?



            22             MS. DAVIS:  A2, yeah.



            23             ARBITRATOR:  Okay.



            24   BY MS. DAVIS:



            25        Q.   A2, (a) and (b).
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             1        A.   Yes.  Was there a question?



             2        Q.   Yes.  When you read the definitions between



             3   capital improvements and capital expenses in section



             4   11A-2(a) and (b), you still say that they are capital



             5   expenses?



             6        A.   Well, I do, and I'll tell you why.



             7             I think the operative language is that capital



             8   improvement is any addition or betterment made to a



             9   mobile home park, whereas capital expense, in B, is a



            10   repair or replacement of existing facilities.  So if the



            11   park had no clubhouse and built one, that would be a



            12   capital improvement, but if the park did a $100,000



            13   renovation to its clubhouse, that would be a capital



            14   expense, in my understanding.



            15             So in my understanding, the work that was done



            16   on the transformers and the streets was a repair or



            17   replacement, not a betterment.  There were streets



            18   before, there were streets after, there were



            19   transformers before, and transformers after.  So to my



            20   mind -- but maybe the more important point to make, it



            21   makes no difference what we call it whatsoever.  We



            22   could call any of these things capital improvements or



            23   capital expenses and the only difference would be what



            24   line it appears on, not the amount.  The amortization



            25   calculation would be the same, they would be added up



                                                                            135

�











             1   the same, the bottom line number would be the same, it



             2   really makes no difference.



             3        Q.   There is one difference between them.



             4        A.   Yes, ma'am?



             5        Q.   Yes, also in 11A-5(a)(2) -- no, I'm sorry.  I



             6   got lost.



             7             ARBITRATOR:  The only difference I see in



             8   that, other than nomenclature, is that one uses a useful



             9   life of five or more years and the other uses an



            10   expected life of more than one year, which would also



            11   include five or more years, would include that as more



            12   than one.  That's certainly a distinction; I'm not sure



            13   that it's a difference --



            14             WITNESS:  Right, thank you, your Honor.



            15             ARBITRATOR:  -- as a legal matter.



            16             WITNESS:  Thank you.  I don't think it makes



            17   any difference in this case.



            18             MS. DAVIS:  I lost my page.



            19             ARBITRATOR:  Take your time and find it.  Take



            20   your time and find it.  I want you to be able to ask the



            21   questions you want to ask.  You need the page that has



            22   11(a)(2) on it?  Is that what you need?



            23             MS. DAVIS:  No, it's my reference material,



            24   not exhibits.



            25             ARBITRATOR:  Oh, okay.  I don't have reference
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             1   material.  Or if I did, I wouldn't admit it.



             2             MS. DAVIS:  I found it.



             3             ARBITRATOR:  Go ahead, ask your question.



             4   BY MS. DAVIS:



             5        Q.   Dr. St. John, in the ordinance, 11A -- wait a



             6   minute.  Oh, that's -- 11A-5(a)(3)(A).  I believe I'm



             7   missing a page so I can't be positive.



             8             ARBITRATOR:  You're at 11A-5, and what is the



             9   sub?



            10             MS. DAVIS:  11A-5 and down to (a)(3).



            11             ARBITRATOR:  It begins with "Where the noticed



            12   increase is in excess of the 75 percent of CPI,



            13   management shall," and then goes through (a), (b), (c),



            14   and (d).



            15   BY MS. DAVIS:



            16        Q.   So it's 11A-5(a)(3)(A).



            17        A.   Yes.



            18        Q.   It mentions here that the documentation



            19   management should provide would itemize amounts of



            20   increased operating costs, any capital expenses incurred



            21   in the prior year to be undertaken for which



            22   reimbursement is sought, hereinafter "new" capital



            23   expenses.



            24        A.   Yes.



            25        Q.   Were these expenses incurred in the year
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             1   prior?



             2        A.   Yes.  Did you say "the" year prior?



             3        Q.   "The" year prior, yes.



             4             ARBITRATOR:  What you just read a moment ago



             5   was the plural, "years prior."



             6             MS. DAVIS:  No, in the prior year.



             7             ARBITRATOR:  "In prior years."



             8             MS. DAVIS:  Does it say "years"?  My copy of



             9   the ordinance just says "year."



            10             ARBITRATOR:  The one that I have says:  "Any



            11   capital expenses allowed in prior years but not fully



            12   reimbursed, hereinafter, 'old' capital expenses."



            13             MS. DAVIS:  Oh, we're speaking of new.



            14             ARBITRATOR:  I'm reading A-5(a)(3)(A).



            15             MS. DAVIS:  It does say any -- on your version



            16   it says "Any capital expenses" --



            17             ARBITRATOR:  I think this is the current



            18   version.  Let me see.  It came out of Lexis.  11A(3)(a)



            19   reads, quote, as follows, on the one that I have.



            20             Madam Clerk, follow along and see if I have



            21   got the right one.



            22             "Itemize amounts for increased operating



            23   costs; any capital expenses incurred in the prior year



            24   to be undertaken for which reimbursement is sought,



            25   hereinafter 'new' capital expenses; any capital expenses
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             1   allowed in prior years but not fully reimbursed,



             2   hereinafter 'old' capital expenses; any offset against



             3   new or old capital expenses; and capital improvements."



             4             That's what mine reads.  So if that's accurate



             5   and you have a question about that, please ask it.



             6             MS. DAVIS:  My version had just "prior year"



             7   with no S, and it would have made a difference.  Your



             8   version has "years" --



             9             ARBITRATOR:  It has "prior year" on one line



            10   and "prior years" on another line, but I think again



            11   that the question is, is that a distinction without a



            12   difference.  I don't know the answer to that, but I'm



            13   sure Dr. St. John does.



            14             MS. DAVIS:  The distinction is new capital



            15   expenses incurred in the prior year to be reimbursed,



            16   and old capital expenses can be as old as they need to



            17   be if they haven't been fully reimbursed.



            18             ARBITRATOR:  That's correct.  That's the way



            19   the ordinance seems to read.



            20             MS. DAVIS:  So these new capital expenses were



            21   not incurred in the prior year, they were incurred two



            22   to four years.



            23             WITNESS:  So am I taking your -- is the



            24   implication that everything under 4 should have been



            25   under 5?
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             1   BY MS. DAVIS:



             2        Q.   As far as?



             3        A.   Everything under the ordinance category 4,



             4   which is "New capital expenses," should be under 5,



             5   which is "Old capital expenses."



             6        Q.   That doesn't change prior year.



             7        A.   It does not.  And in my way of understanding



             8   the ordinance, whatever the language and whether it's



             9   "years" or "year," capital expenses that have not yet



            10   been fully reimbursed need to be reimbursed now.



            11        Q.   But the ordinance says "prior year."  You were



            12   very adamant saying that your formula is according to



            13   the ordinance and you couldn't use anything else.  Why



            14   do you insist on ignoring small things but important



            15   things like "prior year"?



            16             MR. BALLANTINE:  Objection.  Argumentative.



            17   There's a whole statutory scheme --



            18             ARBITRATOR:  I'm going to let him answer that



            19   question and then we'll move on.



            20             Do you understand the question?



            21             WITNESS:  I do understand the question.



            22             ARBITRATOR:  Is this a distinction without a



            23   difference or is it, from the standpoint of where



            24   everything comes out, one and the same?



            25             WITNESS:  I think it is a distinction without
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             1   a difference.  I haven't seen the legislative history, I



             2   don't know why they made a distinction between the -- I



             3   don't know why they made a distinction between the prior



             4   year and the years previous.



             5             What's clear is that these capital expenses,



             6   these amortizable expenses have not yet been reimbursed,



             7   and I believe the meaning, the fundamental meaning of



             8   this paragraph is if they haven't been reimbursed, they



             9   should be.



            10   BY MS. DAVIS:



            11        Q.   Do you also have a fundamental meaning of the



            12   purpose of the ordinance?



            13        A.   Sure.  I think the fundamental purpose of this



            14   ordinance is to protect residents against unreasonable



            15   space rent increases while at the same time allowing



            16   park owners a fair return on investment, and fair return



            17   on investment as interpreted in this, as I understand



            18   this ordinance, means passthrough of all increased



            19   operating expenses and all capital expenses.  All.



            20        Q.   Yes, I understand that from your publication,



            21   you believe homeowners should recoup all, every penny.



            22             But don't you think that $100 a month in a



            23   low-income community, $161 a month, $180 a month can be



            24   considered unreasonable by the homeowners?



            25        A.   You know, that is really outside my expertise.
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             1   I haven't investigated that.  I don't know -- I've heard



             2   that a couple miles away rents for spaces in mobile home



             3   parks inside the City of Santa Barbara are much higher



             4   than they are in Nomad Village.  I haven't done research



             5   on that, I can't cite chapter and verse, but that's



             6   my -- that's what I have heard, that's my belief.



             7             So the affordability of these increases to



             8   homeowners is not part of the formula, from your point



             9   of view perhaps unfortunately, but it isn't.



            10             ARBITRATOR:  I believe you've answered the



            11   question.



            12             Next question.  Let's move on.



            13   BY MS. DAVIS:



            14        Q.   You mentioned earlier that attorney and



            15   witness fees should be -- for arbitration should be



            16   passed through to the homeowners at all times?



            17        A.   Yes.



            18        Q.   Does management pay our attorney and witness



            19   fees and arbitration costs?



            20        A.   No.



            21        Q.   And using the California legislature enacted



            22   the California Arbitration Act to deny arbitration



            23   participants without a written arbitration agreement



            24   other than a statutory ordinance the rights under the



            25   Act?
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             1             MR. BALLANTINE:  Objection, your Honor.  The



             2   California Arbitration Act is, first of all, wholly



             3   inapplicable here, No. 1; and No. 2, way outside the



             4   scope of the direct examination of this witness.



             5             ARBITRATOR:  Sustained.



             6             MS. DAVIS:  I'm sorry, I didn't hear him at



             7   all.



             8             ARBITRATOR:  His objection was that it is



             9   irrelevant, it's completely outside what the California



            10   Arbitration Act does or doesn't do, and what the



            11   legislature intended by enacting is, A, outside of what



            12   we're dealing with here, we're not dealing with the



            13   California Arbitration Act, we're dealing with the Santa



            14   Barbara County Rent Control Ordinance for Mobile Home



            15   Parks and so it really doesn't matter what the



            16   legislature did or didn't intend, and that's, I think,



            17   an objection that's well taken and I sustained it.



            18             Next question, please.



            19             MS. DAVIS:  If I lay a foundation would it



            20   be --



            21             ARBITRATOR:  The issue is not foundation; the



            22   issue is the California Arbitration Act and what the



            23   legislature intended in enacting it, unless you can show



            24   me how it applies to the rent control ordinance we're



            25   dealing with here and under which this litigation is
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             1   proceeding, I don't see how that helps me or any party



             2   to the litigation here at all.



             3             It's like trying to apply the Vehicle Code to



             4   a battery.  You know, did the legislature do this, did



             5   they have in mind it might not apply to batteries?  What



             6   difference does it make if you're dealing with a



             7   battery?



             8             MS. DAVIS:  I understand.



             9             ARBITRATOR:  So if you can clarify how you



            10   believe the California Arbitration Act applies to this



            11   case in any way, you might have a valid question, but I



            12   don't see it yet.



            13             MS. DAVIS:  I spoke too soon.



            14        Q.   Dr. St. John, in every preceding you've ever



            15   been in -- court, commissions, boards, arbitration --



            16   have attorney fees and witness fees been awarded?



            17             MR. BALLANTINE:  I'm sorry.



            18             ARBITRATOR:  In every type of case you've been



            19   involved in, court, arbitration, have attorney's fees



            20   been awarded.



            21             MR. BALLANTINE:  I object to that as phrased.



            22   It's way too broad.  It's really irrelevant here.  I



            23   don't know, there may be some that had provisions for



            24   fees, there may be some that didn't.  It's not a helpful



            25   question and I think it's irrelevant and could be
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             1   misleading.



             2             ARBITRATOR:  I agree.  Sustained.  I don't



             3   think that ought to be put in.  What does this ordinance



             4   provide for?



             5             MS. DAVIS:  I'm sorry.



             6             ARBITRATOR:  What does the Santa Barbara



             7   ordinance that we're litigating under provide for?  Does



             8   it provide for costs and attorney's fees to the



             9   prevailing party or not?



            10             MS. DAVIS:  No.



            11             ARBITRATOR:  Okay.  So you're not exposed and



            12   they are not exposed.  Granted, perhaps they have more



            13   money to be able to pay a lawyer than the homeowners do,



            14   but if the statute doesn't provide for it, I can't award



            15   even if I feel sorry for one side or the other.



            16             MS. DAVIS:  Really?  Does that mean that you



            17   will not award management's attorney's fees for



            18   arbitration?



            19             ARBITRATOR:  Does the statute provides for



            20   management attorney's fees --



            21             MS. DAVIS:  No.



            22             MR. BALLANTINE:  Well, so we're clear, your



            23   Honor, our position is that it absolutely does provide



            24   for it, and not only that, California law provides for



            25   it under the California versus Clovis case.
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             1             ARBITRATOR:  There's statutory authority for



             2   that and some statutes for attorneys' fees are



             3   one-sided.  If it doesn't provide for attorneys fees to



             4   your side if you win, then --



             5             MS. DAVIS:  That wasn't my point.  I'm saying



             6   is that if the homeowners pay management's attorneys



             7   fees, the egalitarian thing to do under the purpose of



             8   the ordinance to equalize the playing field, they should



             9   pay ours.



            10             ARBITRATOR:  Okay.  You can make that argument



            11   in your closing argument.



            12             MS. DAVIS:  But, no, the ordinance does not



            13   provide for attorney's fees to be paid by any party for



            14   the other party.



            15             ARBITRATOR:  Okay.



            16             MR. BALLANTINE:  Objection.  Move to strike.



            17   That was not a question to the --



            18             ARBITRATOR:  Sustained.  It's stricken.



            19             Let's go, next question.



            20   BY MS. DAVIS:



            21        Q.   Dr. St. John, do you have an attorney working



            22   in your company?



            23        A.   No.



            24        Q.   Do you ever check to see if your opinions are



            25   valid before you go to a preceding?
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             1             I'm sorry, do you check the California laws or



             2   opinions, case law before you go to a proceeding and to



             3   give an expert opinion?



             4             MR. BALLANTINE:  Objection.  Lacks foundation,



             5   overbroad, relevancy.



             6             ARBITRATOR:  I'm going to let him answer it.



             7             Do you check the law to see how it's changed



             8   before you render an opinion?



             9             WITNESS:  No.



            10             ARBITRATOR:  Thank you.



            11             Next question.



            12   BY MS. DAVIS:



            13        Q.   May I ask if you research, if you do research



            14   continuously on your area of expertise?



            15        A.   No.  You know, I did quite a lot of research



            16   at the time that I wrote the paper that you have put in



            17   the record as Exhibit E, or I should say part of my



            18   paper is in the record as Exhibit E.  I did a lot of



            19   research at that time.



            20             I have not done that kind of research since.



            21   I do these kind of proceedings all the time.  I may do,



            22   I don't know, half a dozen of these per year, and



            23   therefore I'm exposed to case law in that way, but I



            24   don't research it and I'm certainly not a legal



            25   researcher and I'm not an attorney.
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             1        Q.   You are exposed to it but I don't



             2   understand -- I'm sorry, could you explain how you're



             3   exposed to it?



             4             ARBITRATOR:  He just did.



             5             MS. DAVIS:  Oh, I'm --



             6             ARBITRATOR:  He's exposed to it when he's



             7   working on a case, and he does it up to six times,



             8   sometimes more, at least six times a year, and he keeps



             9   up to date with what he needs to keep up to date with to



            10   be able to testify in those cases and learns in those



            11   cases, et cetera.  I'm not sure what that has to do with



            12   anything here, but that's the answer to the question.



            13   At least that's what I understood.



            14             WITNESS:  Well, just a footnote, if there are



            15   changes in the law, I'm relying on James Ballantine to



            16   cover those topics.  That's not my job.  My job is to



            17   try to apply this ordinance to these facts and help the



            18   arbitrator know how to rule, how to analyze the



            19   ordinance in this context.  How case law might apply is



            20   something else again.  That's something James would



            21   cover.



            22   BY MS. DAVIS:



            23        Q.   At least for Lazy Landing and Waterhouse



            24   Management, he's not --



            25             I'm sorry, is he your personal attorney as
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             1   well?



             2        A.   No.



             3        Q.   I just wanted to clarify.



             4             Dr. St. John, you remember Dr. Barr from 2011?



             5        A.   I do.



             6        Q.   And I remember that he disputed your 9 percent



             7   interest, said that 7 percent -- that he saw 7 percent



             8   more often.  I don't remember your response to that.



             9   Could you remind me what it was?



            10        A.   I'm not sure what it was, but I can tell you



            11   what I would say on that topic today.



            12        Q.   Yes, please.



            13        A.   That there's a range of rates that could be



            14   used.  I wouldn't have a terrific objection to 7 percent



            15   or 9 percent or 11 percent.  And all of those in that



            16   range I've seen, those rates, so 9 seems like a



            17   reasonable rate to me.  There's no magic number, there's



            18   no one number that would apply universally as we try to



            19   assign a rate of interest in this context.



            20        Q.   It does seem that way, though, doesn't it?  In



            21   hard economic times like the past Great Recession, do



            22   interest rates go down?



            23        A.   They do.



            24        Q.   Do they go down significantly?



            25        A.   They do.



                                                                            149

�











             1        Q.   And after substantial time has passed and the



             2   recession has recovered, there's been a recovery, people



             3   recovered from it --



             4        A.   Yes.



             5        Q.   -- do rates go back up?



             6        A.   They often do.



             7        Q.   Does it take a while to get back up to the



             8   point where it was before?



             9        A.   Often, yes.



            10        Q.   In your opinion, are we at that place right



            11   now?



            12             MR. BALLANTINE:  Vague and ambiguous.



            13             ARBITRATOR:  Do you understand the question?



            14             WITNESS:  Yeah.



            15             ARBITRATOR:  Overruled.



            16             WITNESS:  Well, I would say that in the



            17   current economic climate, 9 percent is not unreasonable



            18   for the calculations we're doing here.



            19   BY MS. DAVIS:



            20        Q.   You did understand.  Thank you.



            21             Would you consider pass-through -- may I use



            22   that word -- management pass-through rent increases,



            23   would you consider that a credit sale or a loan, if you



            24   had to choose between the two of them?



            25             MR. BALLANTINE:  Objection.  Argumentative,
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             1   your Honor.



             2             ARBITRATOR:  I didn't understand the question.



             3   Did you get it, Mr. Reporter?



             4             COURT REPORTER:  Yes, sir.



             5             ARBITRATOR:  Could you read it, please.



             6             (Record read by reporter.)



             7             ARBITRATOR:  It is argumentative.  Sustained.



             8             Next question, please.



             9   BY MS. DAVIS:



            10        Q.   How would you classify the rent increase?



            11             MR. BALLANTINE:  Vague and ambiguous.



            12   "Classify"?



            13             MS. DAVIS:  Vague.



            14             ARBITRATOR:  Define what you mean by



            15   "classify."  I don't understand.  Whatever he said, I



            16   wouldn't understand the context of it because I don't



            17   understand what the question means.



            18   BY MS. DAVIS:



            19        Q.   I'm sorry --



            20             ARBITRATOR:  How is it classified?  Is it



            21   classified as a debt, is it classified --



            22   BY MS. DAVIS:



            23        Q.   Yes.  Do you classify it as a debt or a loan



            24   or -- help me, what words are there?  Those are the only



            25   two I can think of right at the moment.
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             1             MR. BALLANTINE:  Again argumentative.  I'm not



             2   understanding why a rent increase has to be classified



             3   or characterized as anything other than a rent increase.



             4   I think it lacks foundation, argumentative and could be



             5   misleading.



             6             ARBITRATOR:  I don't see where any



             7   classification would be relevant, either.  The objection



             8   is sustained.



             9             Let's move on.  We're kind of getting into



            10   never-never land that doesn't really mean anything in



            11   the context of what we're dealing with here, which is



            12   within the four corners of this ordinance and what



            13   management was attempting to do which the homeowners are



            14   attempting to prevent, and whether you call it apples,



            15   oranges or fruit salad, I don't think it makes a



            16   difference.



            17             MS. DAVIS:  The difference, your Honor, is



            18   that the homeowners and management are disputing the



            19   validity of the California Constitution in an



            20   arbitration proceeding --



            21             ARBITRATOR:  This isn't --



            22             MS. DAVIS:  -- regarding the interest rate.



            23   Is that inappropriate to bring up?



            24             ARBITRATOR:  I don't think this is the forum



            25   for that.
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             1             MS. DAVIS:  Considering they're charging an



             2   interest rate to homeowners, but if you say not --



             3             ARBITRATOR:  Did you hear his testimony on



             4   direct earlier today?



             5             MS. DAVIS:  That he believes it's average?



             6             ARBITRATOR:  That given what management would



             7   have to do to borrow that money, they would pay interest



             8   rates in that range anyway.  It's his opinion that



             9   that's valid, that the 9 percent he's using is an



            10   interest rate that is appropriate.



            11             If you have expert testimony to the contrary



            12   that you're going to call as a rebuttal witness,



            13   perhaps, I don't know the answer to that, then I would



            14   have to weigh the two.  But whether the Constitution



            15   is -- it's certainly not usurious under the California



            16   Constitution, so I don't see where it's helpful.  So



            17   let's move on.



            18             MS. DAVIS:  No more questions.



            19             ARBITRATOR:  All right, thank you.



            20             Any redirect?



            21             MR. BALLANTINE:  I have a little bit.  I would



            22   ask if we could take a short afternoon break and then I



            23   have a few questions.



            24             ARBITRATOR:  I was afraid of that.  We'll take



            25   five minutes.
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             1             (A short recess was taken.)



             2             ARBITRATOR:  We are ready.



             3             MR. BALLANTINE:  All right, redirect with Dr.



             4   St. John.



             5



             6                     REDIRECT EXAMINATION



             7   BY MR. BALLANTINE:



             8        Q.   Dr. St. John, let me just cover a few topics



             9   quickly so we can move on.  I want to ask you about the



            10   topic of legal and consulting fees incurred by the park.



            11        A.   Yes.



            12        Q.   In these proceedings and other rent-related



            13   administrative and legal proceedings, Dr. St. John, in



            14   your opinion, does the ordinance provide for the park



            15   owner to recover their legal and administrative and



            16   consulting fees for these types of proceedings?



            17        A.   Yes, it does.



            18        Q.   And can you explain how it does, this



            19   ordinance specifically provides for that?



            20        A.   Right.  I'm looking at the ordinance section



            21   11A-5, subsection (f)1, "F" as in "Frank" 1, where



            22   there's some definitions.  It says "The arbitrator shall



            23   consider all relevant factors" --



            24        Q.   So we're looking at sub-(f), kind of in the



            25   middle of the paragraph, which is only a sentence, "The
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             1   arbitrator shall consider all relevant factors"?



             2        A.   Yes, and then right below that, under (1),



             3   "Such relevant factors may include, but are not limited



             4   to, increases in management's ordinary and necessary



             5   maintenance and operating expenses."  And let me stop



             6   right there.



             7             I believe that legal and consulting fees are



             8   ordinary and necessary maintenance or operating



             9   expenses.



            10        Q.   Okay.



            11        A.   In other words, it really is essential that



            12   park owners do what we're doing here.  The parks cannot



            13   be operated in Santa Barbara County without park owners



            14   having the opportunity to do this.  This is an essential



            15   part of operating a park.



            16        Q.   "This" meaning a rent proceeding?



            17        A.   A rent proceeding.  What we're doing here is



            18   we are applying for or justifying space rent increases



            19   that are necessary to fulfill the purpose of the



            20   ordinance, which is to cover all operating expenses, all



            21   increases in operating expenses, so this is four square



            22   within that definition.



            23        Q.   Dr. St. John, you're aware that some of the



            24   legal fees that are the subject of this proceeding are



            25   the result of the park owner, park management being sued
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             1   by the homeowners in a claim that they have that the



             2   park owner didn't have an operating permit and couldn't



             3   charge any rent, and the homeowners lost that lawsuit



             4   after the park defended itself?



             5        A.   Yes, I know about that.



             6        Q.   And again, in your opinion does that fall



             7   within the ordinary and necessary operating expense of



             8   the park?



             9        A.   Yes.  I mean it certainly is important that



            10   the park defend itself against lawsuits.



            11        Q.   Okay.  And let me ask you also to go on and



            12   ask you if we also see further basis for these types of



            13   legal fees that you have just been talking about in



            14   subsection (1) that you were just reading.



            15             ARBITRATOR:  We're in (f)(1)?



            16             MR. BALLANTINE:  (f)(1).



            17        Q.   Let me draw your attention to the second line



            18   after -- it says "operating expenses," and then it says



            19   "insurance and repairs; increases in property taxes and



            20   fees and expenses in connection with operating the



            21   park."



            22        A.   Right, fees and expenses in connection with



            23   operating the park.  That would be another way of saying



            24   operating -- legitimate -- or how did they say it,



            25   "ordinary and necessary maintenance and operating
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             1   expenses."



             2        Q.   Would include fees?



             3        A.   Fees and expenses in connection with operating



             4   the park.



             5        Q.   And that could include consulting fees such as



             6   yours?



             7        A.   I believe so, absolutely.



             8        Q.   And legal fees such as the ones from my



             9   office?



            10        A.   Right.



            11        Q.   All right.  Dr. St. John, in your opinion, and



            12   we've heard about your experience working in this area



            13   and the six-plus hearings per year in rent



            14   control-related proceedings, based on that experience,



            15   in the event that an ordinance -- not this ordinance,



            16   but in the event that an ordinance said that park



            17   management could not recover legal fees for rent



            18   proceedings, in your opinion, would that be proper?



            19        A.   No, not proper.  It's my understanding --



            20   actually, you could say more specifically with reference



            21   to the case law, but it's my understanding that there is



            22   case law that says that ordinances may not prohibit the



            23   pass-through of legal and consulting fees, and therefore



            24   such a provision, if it appeared in an ordinance --



            25             ARBITRATOR:  Let's me just stop you.  We're
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             1   into an area of law and legal interpretation which I



             2   don't believe foundationally Dr. St. John claimed



             3   expertise.



             4             WITNESS:  It's true.



             5             ARBITRATOR:  So let's move on.



             6   BY MR. BALLANTINE:



             7        Q.   Let me move on.



             8             We talked about the 2011 hearing at which



             9   Dr. Barr was present, correct?



            10        A.   Yes.



            11        Q.   And Dr. Barr is a graduate of Hastings Law



            12   School, correct?



            13        A.   Yes.



            14        Q.   And he's both a lawyer and a planner?



            15        A.   Yes.



            16        Q.   And have you heard him at various proceedings,



            17   including the one in this case in 2011, opine as to the



            18   law regarding mobile home park and rent control?



            19        A.   Yes, yes, I have.



            20        Q.   Have you heard Dr. Barr express the opinion



            21   that an ordinance could not prevent a park owner from



            22   recovering legal and administrative fees --



            23        A.   Yes, yes.



            24        Q.   -- rent increase?



            25        A.   Yes.
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             1        Q.   And specifically, again, as to this case for



             2   this park and the 2011 preceding, you were present



             3   during Dr. Barr's testimony, is that correct?



             4        A.   That's true.



             5        Q.   And did Dr. Barr testify that in this case



             6   park management was entitled, under this ordinance, to



             7   recover its legal and administrative costs in the rent



             8   preceding in 2011?



             9        A.   Yes, I recall that.



            10        Q.   Thank you.



            11             In the event that a park didn't recover its



            12   legal and consulting expenses for these types of



            13   proceedings, in your opinion, as an economist, would



            14   that deprive the park owner of a fair return on its



            15   investment in the park?



            16        A.   Yes, it would.



            17        Q.   And tell us about that.



            18        A.   Well, I mean by analogy, if any other category



            19   was to be denied arbitrarily, any other category of



            20   expense were to be denied for some reason, that, too,



            21   would be a denial of a fair return.



            22        Q.   Does the park have any way of recovering



            23   income other than basically -- well, separating out



            24   utility income, which we've talked about, other than



            25   getting a rent increase for increased operating costs?
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             1        A.   No, there's no other way.



             2        Q.   And again, asking for your opinion as an



             3   economist and expert in this field, you heard some



             4   questions by the homeowners about affordability to



             5   homeowners.  Is affordability to homeowners something



             6   that is appropriate to consider in determining whether



             7   or not a park owner is getting a fair return?



             8        A.   No.



             9        Q.   And why not?



            10        A.   Well, it's simply not part of the analysis.



            11   It's not part of what we're asked to do.



            12        Q.   If a park owner was entitled -- it was



            13   established that they were entitled to a certain rent



            14   increase for a fair return and the response was that the



            15   homeowners can't afford that and therefore don't pay



            16   that, would ultimately, then, if the park owner didn't



            17   get the rent increase, would he be deprived of fair



            18   return?



            19        A.   I believe they would be.



            20        Q.   Does that essentially turn the park owner into



            21   an affordable housing project?



            22        A.   I suppose you could say that.



            23             ARBITRATOR:  We're going to stop this line of



            24   questioning entirely.  I don't need somebody to tell me



            25   what I can request and can't do.  I can figure that out.
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             1             MR. BALLANTINE:  All right.



             2             ARBITRATOR:  Thank you very much.  Let's go.



             3   BY MR. BALLANTINE:



             4        Q.   Then the final thing I want to ask you about



             5   is with respect to the allocation of the expenses in



             6   your calculations -- for example, in Exhibit 45 --



             7   between capital improvement and capital expenses.



             8             Did it make any difference in the outcome of



             9   your analysis to whether or not you allocated things or



            10   you characterized things, those expenses as capital



            11   expenses or capital improvements?



            12        A.   No.  It made no difference at all.



            13             I might mention that on the break you and I



            14   were discussing that the transformers could be



            15   considered conceivably new expenses or even betterment



            16   which would make them into a capital improvement, and I



            17   simply don't know enough to say one way or another, but



            18   it doesn't make the slightest bit of difference because



            19   that item, the electric work would be under 5, category



            20   5, or category 4, and the space rent increase



            21   required -- the amortized space rent increases would be



            22   basically the same.  It simply doesn't matter whether we



            23   call it a capital improvement or a capital expense, so



            24   it's irrelevant.



            25        Q.   As part of your analysis that you did to
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             1   prepare, well, your various written analyses, did you



             2   actually undertake an exercise of parsing out the



             3   ordinance and the language and apply it to the expense



             4   items to figure out if they were in fact capital



             5   improvements or capital expenses as defined by the



             6   ordinance?



             7        A.   Well, I did.  And I said before, there's



             8   language for the expenses and language for capital



             9   improvements that is slightly different, and my



            10   conclusion prior to this hearing was it was all in the



            11   category of capital expense.  But if somebody wants to



            12   persuade me that some part of it should be capital



            13   improvement, I would say fine, call it capital



            14   improvement, it doesn't make any difference.



            15        Q.   On the ultimate rent number?



            16        A.   The ultimate rent number would be identically



            17   the same.



            18        Q.   Thank you.



            19             MR. BALLANTINE:  Thank you.



            20             Your Honor, nothing further for Dr. St. John.



            21             ARBITRATOR:  Cross-examination, if any, on



            22   that limited redirect?



            23             MS. DAVIS:  I forgot the one question I had.



            24   I guess not.



            25             ARBITRATOR:  Welcome to the club.
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             1             MS. DAVIS:  It's absurd, isn't it?



             2             ARBITRATOR:  Nothing further?



             3             MS. DAVIS:  I thought I said no.



             4             ARBITRATOR:  Thank you.



             5             Any other witnesses to be called by the



             6   defense?



             7             MR. BALLANTINE:  No, your Honor.



             8             ARBITRATOR:  We have all of your documentary



             9   evidence dealt with?



            10             MR. BALLANTINE:  I have one other thing, two



            11   other exhibits that I will proffer, your Honor, and what



            12   they are, they are PUC rules and regulations.  They are



            13   judicial notice matters and they are official documents,



            14   official rules so they don't need authentication beyond



            15   that.  I know the homeowners have this.  There are two



            16   of them.



            17             ARBITRATOR:  These have not been marked by way



            18   of number as exhibits so let me get -- see what number



            19   we're up to.



            20             MR. BALLANTINE:  I think we're at 54, your



            21   Honor.



            22             ARBITRATOR:  Let's me just make sure that I



            23   agree with your count.  Fifty-three is here, so we're up



            24   to 53, so the next one would be 54 and you want 54 to be



            25   March 1993?
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             1             MR. BALLANTINE:  Correct, your Honor.



             2             ARBITRATOR:  Exhibit 53 is so marked.



             3             (Exhibit 54 marked for identification.)



             4             Then the next one, obviously, will be



             5   Respondent's Exhibit 55.



             6             (Exhibit 55 marked for identification.)



             7             MR. BALLANTINE:  Yes.



             8             ARBITRATOR:  Got it, okay.



             9             Ms. Davis, have you had an opportunity to look



            10   at the two PUC ordinances that he's requesting that I



            11   take judicial notice of and therefore receive these



            12   exhibits?



            13             MS. DAVIS:  I've read them both, your Honor,



            14   but one of them was a couple of years ago.



            15             ARBITRATOR:  Well, the issue is, can I take



            16   judicial notice of it, and whether it's out of date it



            17   doesn't matter, it would go to the weight rather than



            18   its admissibility, in my view, but if you have an



            19   objection that I haven't thought of, I'd be happy to



            20   hear it.



            21             MS. DAVIS:  No objection.



            22             ARBITRATOR:  Okay.  Thank you.  Exhibits 54



            23   and 55 are received.



            24             (Exhibits 54 - 55 received into evidence.)



            25             Respondent is resting?



                                                                            164

�











             1             MR. BALLANTINE:  Yes, your Honor.



             2             ARBITRATOR:  Rebuttal witnesses to be called



             3   by the petitioner?



             4             MS. DAVIS:  Mr. Waterhouse.



             5             ARBITRATOR:  All right.  Let's discuss that.



             6   I'm going to ask you for an offer of proof.  The problem



             7   I have legally, procedurally, is that a hearing such as



             8   this is supposed to go plaintiff first and then



             9   plaintiff rests and then the defendant goes and



            10   defendant rests and then the plaintiff can call rebuttal



            11   witnesses, but rebuttal witnesses are not witnesses that



            12   are simply things that should have been testified to or



            13   people who should have been called when the petitioner



            14   was putting on their case-in-chief.



            15             So I'm going to ask you for an offer of proof



            16   of what you're trying to go into with him.  I understand



            17   that Ms. Hamrick was not here last time and Mr. Allen,



            18   who frankly I thought did a very good job, was here.



            19             MS. DAVIS:  I'm sorry, Judge, did a good job?



            20             ARBITRATOR:  Yes, I thought he did a good job.



            21   He was focused, he did very good cross-examination of



            22   Mr. Waterhouse.  The question is, what are you going to



            23   go into now?  You see, rebuttal --



            24             MS. DAVIS:  I'm going to go into several



            25   subjects that Mr. Allen didn't cover because Mr. Allen
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             1   is our CPA and he was covering only numbers.  He made a



             2   mistake in saying that examination was complete when he



             3   should have said he would like to change to examining



             4   Dr. St. John and then I would take over.



             5             The rules for hearing say that hearings do not



             6   have to meet exactly according to the technical rules.



             7             ARBITRATOR:  I'm aware of that.  What I'm



             8   weighing is it's now almost 2:30 of the second day of



             9   this hearing.  We have eight-plus hours in it already,



            10   and this over what is apparently a $108 rent increase



            11   that respondent is seeking.



            12             If I were to permit you to reopen under the



            13   liberal rules that are within my discretion in the Santa



            14   Barbara ordinance, how long is it going to take you to



            15   do what you need to do?



            16             MS. DAVIS:  I have quite a few questions, your



            17   Honor, but I will be as quick as I can and just request



            18   that Mr. Waterhouse be as quick as he can.  Brevity



            19   would be no problem for me.



            20             ARBITRATOR:  Okay.



            21             Counsel, given the history of the prior case,



            22   as I understand it, it would seem to me that exercise of



            23   my discretion should be to be as complete and thorough



            24   as I can, to the extent humanly possible given the



            25   history of the litigation between the parties in this
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             1   case.



             2             MR. BALLANTINE:  Understood, your Honor.  I



             3   understand where you're coming from.



             4             I would make one observation.  What Ms. Davis



             5   apparently is asking for is to reopen, as the Court has



             6   indicated, reopen --



             7             ARBITRATOR:  Substantively, that's correct.



             8             MR. BALLANTINE:  I would point out and remind



             9   everyone here Ms. Davis was here at that time.  She was



            10   sitting next to Mr. Allen.  He was conducting the



            11   examination.  She was here, though.  I mean it's



            12   really -- it's not like they didn't have an opportunity,



            13   a full and complete opportunity to cross-examine



            14   Mr. Waterhouse, and --



            15             ARBITRATOR:  Either that, she can reopen and



            16   call him, essentially, under 776 as petitioner's witness



            17   rather than a cross-examination because she wanted to



            18   question him, apparently, about some things that weren't



            19   covered on direct examination.



            20             Is that correct?



            21             MS. DAVIS:  Correct.



            22             MR. BALLANTINE:  Well, even more so.  I



            23   mean --



            24             ARBITRATOR:  Tell me what those areas are so I



            25   can weigh the probative value, how it's going to help me
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             1   as the trier of fact.



             2             MS. DAVIS:  I wanted to ask him some questions



             3   about the homeowners' assertion that it's been less than



             4   12 months since the last rent increase.



             5             ARBITRATOR:  Okay.  What else?



             6             MS. DAVIS:  I wanted to ask him about whether



             7   or not he's had communication with the California Public



             8   Utilities Commission about the code violation



             9   pass-through, the common area electrical work.



            10             ARBITRATOR:  All right.  And?



            11             MS. DAVIS:  I wanted to ask him a few



            12   questions about street paving, nothing difficult or time



            13   consuming.



            14             ARBITRATOR:  Okay.  And?



            15             MS. DAVIS:  But I do have quite a few



            16   questions about attorney's fees, and that's about it.



            17             Oh, I'm sorry, I have questions about the



            18   applicability of the Nomad Village rental agreements.



            19             ARBITRATOR:  What is the relevance of the PUC



            20   code violations?  How does that affect what my decision



            21   is going to be, whatever it is, or turns out to be?



            22             MS. DAVIS:  How does it affect?  Was that your



            23   question, how does it affect?



            24             ARBITRATOR:  Yes.  There were PUC violations,



            25   apparently, that are part of some of the exhibits I've



                                                                            168

�











             1   received that are acknowledged, they were corrected, no



             2   fines or fees were imposed.



             3             MS. DAVIS:  No, but there was a penalty



             4   imposed.  The penalty was abatement of the code



             5   violations, and management has completed that abatement,



             6   but the California Public Utilities Commission comes



             7   into play because they have jurisdiction over some of



             8   the utilities, including electric.  And according to



             9   State law, code violations have to be paid for by the



            10   park owner without passing -- without charging



            11   homeowners for abatement, including attorneys' fees.



            12             It's very clear in the Health and Safety Code



            13   and the Mobile Home Residency Law, and our question to



            14   the California Public Utilities Commission is whether



            15   their Attachment A that says common area costs are



            16   allowed for pass-through preempts state law on other



            17   levels.  They have opened a case which means they are



            18   considering it very seriously.



            19             And the first page of Exhibit G -- I believe



            20   it is Exhibit G -- is confirmation that the case has



            21   been opened.



            22             ARBITRATOR:  Let me see if I can find Exhibit



            23   G.



            24             MS. DAVIS:  I have a copy.



            25             ARBITRATOR:  I have G1.  That appears to be
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             1   the settlement agreement.  I'm sorry, that's a defense



             2   exhibit.



             3             Counsel, this is noted.  I'm going to permit



             4   this and I'm going to try to run herd on it so we don't



             5   run over time.



             6             MR. BALLANTINE:  I'm sorry?



             7             ARBITRATOR:  I'm going to permit her to go and



             8   be concise and if necessary I'll make some of my own



             9   objections if I don't think it's going to help.



            10             MR. BALLANTINE:  Okay.  Let me just comment on



            11   the PUC issue, your Honor.  What we learned a few days



            12   ago was that last October Ms. Davis filed a complaint



            13   with the state PUC raising allegations that are very



            14   similar to the ones raised in this proceeding as well.



            15   We only learned about it a few days ago.  Apparently it



            16   may or may not be something the park has to defend



            17   itself in and incur yet additional costs.



            18             I do have a lot of concerns about examination



            19   of Mr. Waterhouse in a lawsuit that's been filed against



            20   him or a proceeding that's been filed against him by



            21   Ms. Davis in another proceeding.  I don't think it's



            22   relevant.  I don't think that proceeding is relevant



            23   here.  It's troubling to me that they would do that when



            24   we're also essentially defending this arbitration on the



            25   same issues.
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             1             So in any event, I raise that as an issue of



             2   concern, your Honor.



             3             ARBITRATOR:  That causes me concern, also.



             4   It's not a criminal proceeding so there's no Fifth



             5   Amendment issue.



             6             MR. BALLANTINE:  That's true.  I agree with



             7   that, but there may be issues regarding defending



             8   against it and there may be issues of conversations that



             9   I have had with Mr. Waterhouse about it.  He has no



            10   independent knowledge about it other than through me.



            11             ARBITRATOR:  She wouldn't be able to go



            12   through attorney-client materials.



            13             MR. BALLANTINE:  Yes.



            14             MS. DAVIS:  I'm sorry, I didn't hear that.



            15             ARBITRATOR:  I said his only knowledge he has



            16   about it in some of the areas that you may ask about is



            17   information he got from his attorney, and you don't get



            18   to get that, that's attorney-client privilege.



            19             MS. DAVIS:  Yes, I understand that.



            20             ARBITRATOR:  All right.



            21             Mr. Waterhouse, do you want to find a seat



            22   somewhere near your counsel and a microphone so we can



            23   hear you.  You were sworn at the last hearing.  You



            24   remain under oath.  Nice to have you back, good to see



            25   you.
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             1             You may proceed and be very expeditious,



             2   please, because this really should have been done last



             3   time.



             4             MS. DAVIS:  Yes.



             5             ARBITRATOR:  And as counsel pointed out, you



             6   were here, and if Mr. Allen was acting as lead counsel



             7   and forgot something --



             8             MS. DAVIS:  I did.  Didn't you notice?



             9             ARBITRATOR:  No.  You should have had a



            10   conversation with him and say "We've got to do this" or



            11   should have said something before he said he rested.



            12             MS. DAVIS:  Point taken, your Honor.



            13             ARBITRATOR:  Anyway, let's go.



            14



            15                      KENNETH WATERHOUSE,



            16               having been previously sworn, was



            17              examined and testified as follows:



            18



            19                 CROSS EXAMINATION (Reopened)



            20   BY MS. DAVIS:



            21        Q.   Mr. Waterhouse, you mentioned at one time you



            22   own about 90 parks in California, is that right?



            23        A.   Yes, we own and manage 90 parks in California,



            24   one in Reno, Nevada.



            25        Q.   I'm sorry, I should have said your limited
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             1   liability company.  Would that be more accurate?



             2        A.   Waterhouse Management is a corporation and the



             3   management company to approximately 90-plus parks.



             4        Q.   Oh, so they are not all yours?



             5        A.   No.



             6        Q.   Oh, I understand.  Thank you.



             7             How many of those that are your parks or owned



             8   by LLCs with whom you're a principal -- that wasn't very



             9   clear, was it?



            10        A.   Not really.



            11        Q.   How many are parks owned by your limited



            12   liability companies are rent controlled?



            13             MR. BALLANTINE:  Objection.  Relevancy,



            14   financial privacy.



            15             ARBITRATOR:  Sustained.



            16   BY MS. DAVIS:



            17        Q.   Do you have written arbitration agreements



            18   with any of your parks?



            19             MR. BALLANTINE:  Objection.  Your Honor.



            20   Relevancy.



            21             ARBITRATOR:  What's the relevance of that?



            22             MS. DAVIS:  We are in arbitration.



            23             ARBITRATOR:  Okay.  If he has 60 parks that



            24   have arbitration agreements and 40 that don't, or 30



            25   that don't, so what?  How does that affect us here?
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             1             MR. BALLANTINE:  And I think this is a



             2   different kind of arbitration.  It's an arbitration



             3   imposed by the Santa Barbara County Rent Control



             4   Ordinance.



             5             ARBITRATOR:  I agree with that also, but I'm



             6   taking a broader view.



             7             MS. DAVIS:  I'm trying to find out if the



             8   arbitration agreement is required between management and



             9   homeowners of rent controlled parks, if the ordinance



            10   requires arbitration.



            11             MR. BALLANTINE:  I think it's an



            12   apples-and-oranges issue, your Honor.



            13             ARBITRATOR:  Whether the law says they've got



            14   to have an arbitration agreement, the ordinance in Santa



            15   Barbara provides for it for this kind of case, that's



            16   all really I care about, is what's required in this kind



            17   of a case.  I don't care if there's a trespass issue or



            18   some other unlawful entry into the park or into a home,



            19   a homeowner, mobile home by then and it has to be



            20   arbitrated or goes to a trial or whatever.  I don't see



            21   that that helps me at all.



            22             Next question, please.  Sustained.



            23   BY MS. DAVIS:



            24        Q.   Does management have --



            25             May I ask if he has one with us?
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             1             MR. BALLANTINE:  Well, relevance again to the



             2   extent that we're talking about an arbitration under the



             3   ordinance that's imposed regardless of any agreement or



             4   not.  They are the ones that invoked arbitration; we're



             5   not disputing that we're participating.  Relevance.



             6             MS. DAVIS:  Then do I understand that



             7   management doesn't dispute that this is compulsory



             8   arbitration.



             9             ARBITRATOR:  This is compulsory arbitration



            10   under the ordinance.



            11             MR. BALLANTINE:  Under the ordinance.  It is



            12   what it is.



            13             ARBITRATOR:  Yes.



            14             MS. DAVIS:  May I ask his Honor a question?



            15             ARBITRATOR:  Yes.



            16             MS. DAVIS:  Does that mean it's also



            17   statutory --



            18             ARBITRATOR:  No.



            19             MS. DAVIS:  -- the ordinance?



            20             ARBITRATOR:  I think you're misunderstanding



            21   the term "statutory."  It's not a legal -- this



            22   ordinance is for purposes of this kind of proceeding and



            23   these issues, it is the law that applies to these kind



            24   of proceedings, and it requires arbitration.



            25             MS. DAVIS:  Yes, I understand.  But what I'm
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             1   asking is, it's compulsory arbitration, but can it also



             2   be, on a different definition, be statutory?  I'm asking



             3   about the definition.



             4             ARBITRATOR:  I don't know that I know the



             5   answer to that question.  I don't know if you can



             6   consider this ordinance a statute then it's statutory.



             7             I don't think it matters in terms of the



             8   outcome.  We're here because we have to be here because



             9   that's what the ordinance says.  The ordinance empowers



            10   me to do certain things and prevents me from doing



            11   certain other things as a trier of fact.  Whether



            12   there's another agreement that the facts will be



            13   different, if it wasn't a rent increase, it would have



            14   to be arbitrated, but what difference does it make?



            15             The relevance is sustained.



            16             MR. BALLANTINE:  Thank you.



            17             ARBITRATOR:  Next question.



            18   BY MS. DAVIS:



            19        Q.   All right, then.  Were you aware of



            20   homeowners' motion for summary judgment before the first



            21   day of hearing in November?



            22             MR. BALLANTINE:  Objection.  Your Honor.



            23   Relevance.  If he's aware of it, it may have been



            24   through me, but it's already been ruled on, the motion



            25   for summary motion.
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             1             MS. DAVIS:  I can't hear you, Mr. Ballantine,



             2   I'm sorry.



             3             MR. BALLANTINE:  Relevance.  The motion has



             4   already been ruled on.  Also, attorney-client privilege



             5   to the extent that I was served with the motion, not



             6   Mr. Waterhouse, so any communication would have been



             7   between me and Mr. Waterhouse.



             8             ARBITRATOR:  Sustained on all grounds, but



             9   relevance, particularly, as well as attorney-client



            10   privilege.



            11             You were here the last time.  I ruled that the



            12   summary judgment motion was not in proper form.



            13             MS. DAVIS:  I did hear, yes, your Honor.



            14             ARBITRATOR:  So it couldn't be made on that



            15   ground.  Besides that, there are triable issues of fact



            16   even if I considered it on its merits, and it would be



            17   denied there, too, so whether he was aware of it or



            18   whatever he did about it or thought about it or how he



            19   learned about it doesn't change anything.  Where does



            20   that help us defeat what you're trying to do with the



            21   rent increase?



            22             MS. DAVIS:  What I'm trying to do is learn if



            23   he's aware what it said so that I may ask him some



            24   questions about it.  Was aware of our grounds?



            25             ARBITRATOR:  Well, without reference to the
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             1   summary judgment, just ask him, are you aware that one



             2   of the grounds we're defending this on is this, one of



             3   the grounds we're defending this on is this, one of the



             4   grounds we're defending this on is this, and then ask



             5   your questions that are relevant to that.  That will



             6   make it cleaner.



             7             MS. DAVIS:  Thank you.



             8             ARBITRATOR:  You bet.  Happy to do it.



             9   BY MS. DAVIS:



            10        Q.   Mr. Waterhouse, are you aware that we are



            11   objecting to this rent increase as being within 12



            12   months of the last rent increase?



            13             MR. BALLANTINE:  I would just interpose a



            14   limited object on that.  Object to the extent that it's



            15   calling for attorney-client privilege communication,



            16   which really gets me to a problem.  It really doesn't



            17   matter if he's aware of the basis.



            18             ARBITRATOR:  Well, I know where the question's



            19   going to go.  I'm going to overrule it subject to a



            20   motion to strike.



            21             You may answer the question.  I don't think it



            22   invades privilege.  Are you aware that that is one of



            23   the defenses that they are raising?



            24             WITNESS:  Yes.



            25             ARBITRATOR:  Thank you.
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             1             Next question.



             2   BY MS. DAVIS:



             3        Q.   Do you have an opinion as to that assertion?



             4        A.   No.



             5        Q.   Would you like to share it with us, please?



             6        A.   I said "no."  My answer was no, I don't have



             7   an opinion.



             8        Q.   Oh, I'm sorry.  I thought you said "yes."



             9             So you don't dispute our claim that it's been



            10   less than 12 months since the rent increase beginning



            11   July 1, 2016?



            12             MR. BALLANTINE:  Objection, your Honor.



            13   Argumentative, assumes facts not in evidence.



            14             ARBITRATOR:  Overruled.



            15             You may answer the question.



            16             WITNESS:  Yes, I do dispute it.



            17   BY MS. DAVIS:



            18        Q.   Thank you.  I think that would be your



            19   opinion, yes.  Thank you.



            20             Now, did the arbitrator in 2008 -- may I use



            21   his name?



            22             ARBITRATOR:  Whatever the arbitrator did in



            23   2011 or whenever that hearing was is not binding on me.



            24             MS. DAVIS:  No, your Honor, but it's in the



            25   exhibits and may I ask about the exhibits?
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             1             ARBITRATOR:  I've had a whole lot of exhibits



             2   that have been proffered that have been received without



             3   objection from either side.  Many of them, if not most



             4   of them have little relevance to what I'm being asked to



             5   do.  Your defense is whether he's aware of them and what



             6   he thinks of them.  You're going to argue them to me



             7   ultimately as to why I should go your way, and they are



             8   going to argue to me why I should go their way, so what



             9   he thinks about your affirmative objections to the rent



            10   increase, they are what they are, whether he agrees with



            11   them or not.  He can believe he's a Volkswagen; it



            12   doesn't mean he has to sleep in the garage.



            13             MS. DAVIS:  It's not his opinion I'm after,



            14   your Honor.



            15             ARBITRATOR:  Well, it seems to be where you're



            16   going.  Try again.



            17             MS. DAVIS:  I'll try again.  And by the way,



            18   Mr. Biersmith's awarded opinion is in management's



            19   exhibits, not ours.  It sounded like you thought I meant



            20   our exhibits.



            21             ARBITRATOR:  If you asked me what is in who's



            22   exhibits, I couldn't tell you without an index.



            23   BY MS. DAVIS:



            24        Q.   Mr. Biersmith's August -- no, December 20,



            25   2011, award, he awarded $320,000 in an escrow account
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             1   with a provision, didn't he?  The provision was that any



             2   monies not spent on capital improvements within six



             3   months of this award would be returned to homeowners.



             4   Do you remember?



             5             MR. BALLANTINE:  Objection to the extent the



             6   document is not in front of the witness.



             7             MS. DAVIS:  I'm sorry?



             8             MR. BALLANTINE:  I said objection to the



             9   extent the document is not in front of the witness.



            10             ARBITRATOR:  Do you recall that, what she



            11   recited in that award?



            12             WITNESS:  No, sir, I don't.



            13             MS. DAVIS:  It's management's Exhibit 19,



            14   page 3.



            15             ARBITRATOR:  Do you have your exhibits there?



            16   Exhibit 19, page 3.



            17             MS. DAVIS:  Oh, I'm sorry, that page is



            18   missing from our copy.  It's homeowners F, page 3.



            19             ARBITRATOR:  Homeowners F, page 3.



            20             MS. DAVIS:  My apologies.  I was reading this.



            21   It's exhibit -- management's Exhibit 18 --



            22             ARBITRATOR:  All right, hang on.



            23             MS. DAVIS:  -- page 15.



            24             ARBITRATOR:  Well, your Exhibit F doesn't have



            25   a page 15.



                                                                            181

�











             1             MS. DAVIS:  No, it's management Exhibit 18,



             2   page 15.



             3             CLERK:  That should be Q.



             4             ARBITRATOR:  Which exhibit am I supposed to be



             5   looking at and where?  You said it was Exhibit 18 of



             6   theirs.



             7             MS. DAVIS:  Management's Exhibit 18, page 15.



             8             ARBITRATOR:  Okay.



             9             MR. BALLANTINE:  We have that, your Honor.



            10   BY MS. DAVIS:



            11        Q.   So you do remember or you just read that?



            12        A.   Yes, I did.



            13        Q.   And it's true?



            14        A.   What is true?



            15        Q.   That what I quoted is on that page?



            16             MR. BALLANTINE:  Well, I'm not sure what that



            17   means.  The document says what it says.



            18             ARBITRATOR:  The document says what it says.



            19   I note that it says exactly what you said it said.



            20             Next question.



            21   BY MS. DAVIS:



            22        Q.   Were any capital improvements made within six



            23   months?  I mean was any of the money, the $320,000 spent



            24   on capital improvements?



            25        A.   The money was ready to be spent, we were
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             1   prepared to spend it until the homeowners appealed the



             2   decision and held us up from spending the money.  The



             3   money was in a reserve account held by the bank.  And we



             4   were paying interest on that money, also.  It was only



             5   through your appeal, the appeal of the homeowners



             6   association that stopped us from doing the work.  My



             7   understanding is that the arbitrator was trying to hold



             8   jurisdiction within this case for six months, but then



             9   the appeal came from the HOA which then held up quite a



            10   few months before we could do anything.



            11        Q.   That wasn't my question.  May I repeat it?



            12             ARBITRATOR:  I thought you got an answer.



            13             MS. DAVIS:  No.  I got a reason for the answer



            14   that I didn't hear the answer.



            15             ARBITRATOR:  The answer was that none of the



            16   money, there's money that was not spent because of the



            17   appeal.  The appeal essentially throws any obligation or



            18   any opportunity to or any right they had to do it until



            19   the appeal was over.



            20             WITNESS:  Yes, sir.



            21             MS. DAVIS:  Yes, your Honor.  But the first



            22   six words would have been enough.



            23             ARBITRATOR:  Next question.



            24   BY MS. DAVIS:



            25        Q.   And after the Board of Supervisors vacated



                                                                            183

�











             1   almost every award that the arbitrator made, the



             2   arbitrator's second award, or revised -- I'm sorry,



             3   revised award and opinion on remand of August 2012,



             4   that's page 3 of our Exhibit F.  He said -- can you read



             5   item No. 1, please?



             6             MR. BALLANTINE:  You mean the award on page 3?



             7   It says what it says.



             8             WITNESS:  The amount of the temporary increase



             9   is, money sign, dash zero dash per month, period.



            10   BY MS. DAVIS:



            11        Q.   So the arbitrator confirmed the awards vacated



            12   in that award?



            13             MR. BALLANTINE:  Well, objection.



            14   Argumentative.



            15             ARBITRATOR:  It is.  The document says what it



            16   says.  Let's move on.



            17   BY MS. DAVIS:



            18        Q.   And then during the court proceedings with



            19   Judge Anderle, did he also say that the $320,000 could



            20   be charged to the homeowners?



            21        A.   My understanding, it was remanded back to the



            22   arbitrator for that decision.



            23        Q.   For the $320,000?



            24        A.   That's my understanding.



            25        Q.   Or a different amount?
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             1        A.   I don't have the exact amount, but it was what



             2   we had in the reserve amount, which I think was a little



             3   over $320,000.



             4        Q.   Would you look at your Exhibit 36, page 26,



             5   paragraph 4.



             6             MR. BALLANTINE:  Page what?



             7             MS. DAVIS:  Page 26, paragraph 4.



             8             MR. BALLANTINE:  There's a lot of stuff on



             9   that page.  Is there something we should look at?



            10             ARBITRATOR:  Paragraph 4, "The finding of the



            11   arbitrator will include."



            12             And the question is?



            13   BY MS. DAVIS:



            14        Q.   And the question is:  Does that paragraph



            15   indicate the judge ruled that $320,000 was not an



            16   appropriate rent increase and that it should be vacated



            17   per the Board of Supervisors.



            18             MR. BALLANTINE:  Objection to the extent it's



            19   calling for a legal conclusion.  The document says --



            20             ARBITRATOR:  Sustained.  It says what it says.



            21             MS. DAVIS:  Oh, I finally get it.  It says



            22   what it says.



            23             ARBITRATOR:  Yes.  It's in evidence.  It's



            24   been received.



            25             MS. DAVIS:  You forget we're not attorneys.
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             1             ARBITRATOR:  I understand.  Any document



             2   that's been received in evidence, when it's time for you



             3   to argue it, you can argue it and put whatever spin you



             4   think is appropriate under the circumstances and I will



             5   certainly consider that.



             6   BY MS. DAVIS:



             7        Q.   Did you discontinue that award as soon as the



             8   judge's ruling was final?



             9        A.   I'm sorry, I couldn't hear you.  I'm sorry.



            10        Q.   Did you discontinue the $320,000 award that



            11   was vacated by the judge?



            12             ARBITRATOR:  What do you mean "discontinue"?



            13   I don't understand the question.



            14   BY MS. DAVIS:



            15        Q.   Discontinue charging the homeowners for that



            16   award?



            17             MR. BALLANTINE:  Objection.  Vague and



            18   ambiguous.



            19             ARBITRATOR:  Do you understand the question?



            20             WITNESS:  As it wasn't final at the time, so



            21   we continued.



            22             ARBITRATOR:  Okay.  It wasn't final at the



            23   time so they continued.



            24             Next question.



            25   BY MS. DAVIS:
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             1        Q.   That award was final.



             2             ARBITRATOR:  That's argumentative.  Next



             3   question.



             4   BY MS. DAVIS:



             5        Q.   In the next paragraph, a separate amount was



             6   remanded back to the arbitrator, but the $320,000 was



             7   not.



             8             MR. BALLANTINE:  Objection.



             9             ARBITRATOR:  Okay.  It says what it says.  I'm



            10   not sure how that has anything to do with what we're



            11   doing here or what they're seeking here and what you're



            12   objecting to here.



            13             MS. DAVIS:  What we're objecting to is five



            14   more years of charging for a $320,000 escrow account



            15   that was vacated by the Board of Supervisors and the



            16   arbitrator and Judge Anderle, and he hasn't started



            17   refunds and that constitutes a rent increase that's less



            18   than 12 months, according to the ordinance.



            19             ARBITRATOR:  Okay.  That's argument.  If



            20   there's evidence of that, I will consider that argument.



            21   Whether he knows about it or not, the documents are in



            22   evidence.



            23             MS. DAVIS:  The documents are in evidence,



            24   yes.  He's the manager, the management company of the



            25   park.  Shouldn't he know whether or not he discontinued
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             1   that increase?



             2             ARBITRATOR:  Whether he knows about what the



             3   contents of the documents are doesn't change the content



             4   of the document or their import.



             5             MS. DAVIS:  All right.  The question I asked



             6   is not in any of -- it doesn't come from the documents.



             7             ARBITRATOR:  Ask your question again.  You're



             8   confusing me.



             9   BY MS. DAVIS:



            10        Q.   Why didn't you stop charging the homeowners



            11   for a vacated increase as soon as it was vacated, or I



            12   should say in 2014, when it was vacated?



            13        A.   We felt --



            14             MR. BALLANTINE:  Objection.  Asked and



            15   answered.  But you can answer again.



            16             ARBITRATOR:  Answer it again.



            17             WITNESS:  We felt it was not final at that



            18   time.  We were still under appeals and more appeals and



            19   continued this thing beyond appeal.



            20             They just appealed again last week, the last



            21   arbitrator, again, decision.



            22   BY MS. DAVIS:



            23        Q.   Mr. Waterhouse, could you speak a little



            24   louder?



            25        A.   Yes.  I'm saying we've been under petition
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             1   quite a few times with you, and we still don't have a



             2   final notice of anything because this Tuesday you went



             3   to the Board, back to the Board and asked them to appeal



             4   on your behalf again and remand it back to the



             5   arbitrator after you -- they did it again for you so



             6   there is no conclusion because you continue and the



             7   County continues to remand it back.



             8             It's been remanded back to a judge, remanded



             9   back to the same arbitrator.  So the arbitrator in one



            10   decision, that was remanded back, he made a second



            11   decision, you didn't like that so it was remanded back,



            12   and now we're in another new one, and it's just



            13   continuing.



            14             You keep remanding things back and we can't



            15   get any final conclusion, and all we want to do is have



            16   conclusion.  We want to take care of this case and end



            17   it and go on and take care of our own business.  That's



            18   all we're asking.



            19        Q.   Is the $320,000 escrow account still up for



            20   remand?



            21             ARBITRATOR:  I don't know what you mean by "up



            22   for remand."



            23             Is the $320,000, whatever the amount is, still



            24   in that account and that account exists?



            25             WITNESS:  No, your Honor.  That money has been
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             1   spent on the roads and electrical already, and that's



             2   the reason we're here, is getting a second fair rate of



             3   return.  Because it was remanded from the first



             4   arbitrator.  The County ordinance specifically states



             5   that, in my opinion, that we can collect -- we're under



             6   the impression that we can collect the funds before we



             7   spend them, and we can have them in there, start



             8   charging before we spend them.



             9             And the arbitrator gave us that latitude.  And



            10   then it was remanded back to the judge.  The judge sent



            11   it back to the -- remanded it to the arbitrator and he



            12   would not rule, then, on that $327,000, I think it was,



            13   in there, and now we're in front of you because that was



            14   remanded back to him several times and now we're



            15   remanded back to him, the whole thing.



            16             So it's a quagmire, unfortunately, for



            17   everybody because now we're before you as an arbitrator



            18   and it's just a constant battle.  Every time we think we



            19   have closure from an arbitrator, they appeal it to the



            20   County and the County says remand it back.



            21             ARBITRATOR:  So the $320,000 has been -- or



            22   $327,000 has been spent on improvements now?



            23             WITNESS:  Yes, sir.



            24             ARBITRATOR:  Okay.



            25             Next question.
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             1   BY MS. DAVIS:



             2        Q.   And that is included in this rent increase?



             3        A.   Yes, it is.



             4        Q.   So you really have no reason not to refund



             5   homeowners the $320,000 from 2011 increase?



             6        A.   This is still being disputed.  That's what I



             7   was saying, it's still being disputed.



             8        Q.   My understanding is the amount that was in



             9   question and remanded back to the arbitrator is separate



            10   from the $320,000.



            11             Since Mr. Ballantine himself testified on



            12   September 19 that none of the money had been spent --



            13   it's in the transcript, your Honor.



            14             MR. BALLANTINE:  Well, argumentative, lacks



            15   foundation.  The question was her understanding of such



            16   and such, and that's not a question.



            17             MS. DAVIS:  All right, here's my question.



            18        Q.   Doesn't your attorney, Mr. Ballantine, say on



            19   page 13 of his September 19, 2011, transcript in his



            20   opening statement that none of the money had been spent?



            21        A.   I don't have that document in front of me.



            22        Q.   It's in the binder.  It's your Exhibit 16.



            23   It's your Exhibit 16, page 13, lines 18 through 24.



            24             MR. BALLANTINE:  I'm sorry, what is the



            25   reference?
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             1             ARBITRATOR:  She's on Exhibit 16, page 13,



             2   lines 18 through 24.



             3             MS. DAVIS:  Yes, your Honor.



             4             MR. BALLANTINE:  Page?  I'm sorry.



             5             MS. DAVIS:  The page numbers of the transcript



             6   itself are at the bottom or your page.



             7             MR. BALLANTINE:  That's what is confusing, one



             8   of the things that's confusing me.  I can go off either



             9   page, I just need to know which one.



            10             ARBITRATOR:  Page 16, she said, lines 18



            11   through 24.  And I'm on page 16 --



            12             MS. DAVIS:  13.



            13             ARBITRATOR:  Page 13, thank you.



            14             This statement was made on September 19, 2011.



            15   That's five and a half -- almost five and a half years



            16   ago.  And he says "The third area is the infrastructure,



            17   and it's $320,000.  None of the money has been spent



            18   yet, although it's been paid in."



            19             Okay.  I assume that was the status of things



            20   in 2011.



            21             MR. BALLANTINE:  Correct.  I'll acknowledge



            22   that's what the transcript says that I said.  It wasn't



            23   testimony but it was opening statement.  That's what was



            24   said.  Mr. Waterhouse just basically testified to the



            25   same effect just now.  That was the status at the time.
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             1   Whatever the relevance is here today, and I can't fathom



             2   it, that is what he said.



             3             ARBITRATOR:  My understanding is that it's the



             4   petitioner's belief that money that was put into that



             5   account was to be spent for improvements, and that was



             6   for part of the other award, and even though it hadn't



             7   been spent they were being charged for it and therefore



             8   that constituted a rent increase, and therefore your



             9   notice of rent increase that's at issue here is invalid



            10   because rent has been charged for the same thing,



            11   essentially a double charge.  Is my understanding



            12   correct?  That's the allegation?



            13             MS. DAVIS:  That's close enough.



            14             ARBITRATOR:  So next question?  That's what I



            15   understand.  I'm not sure how probative or helpful



            16   that's going to be, but it may in some way affect



            17   Dr. St. John's testimony and the numbers he used to do



            18   his calculations, I suppose.  I don't know where yet.



            19             MR. BALLANTINE:  Well, there may have been a



            20   charge, but how that's a notice of rent increase --



            21   they're talking about a 2011 increase, but understood.



            22   I just want to get through the facts and we can do



            23   argument later.



            24             ARBITRATOR:  Yes.



            25             Okay, next question.
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             1   BY MS. DAVIS:



             2        Q.   As of the date that Mr. Ballantine made that



             3   statement in his opening remarks, none of the $320,000



             4   had been spent, yet you're saying that that award is not



             5   final because there's $62,000-plus that's been spent



             6   from that, is that what you're saying?



             7             ARBITRATOR:  I didn't understand that



             8   question.



             9             MS. DAVIS:  That was a little convoluted,



            10   wasn't it?



            11             ARBITRATOR:  It was.  The fact that there was



            12   $320,000 in the account in September 2011, six years



            13   ago --



            14             MS. DAVIS:  That's what I'm trying to get to.



            15        Q.   But on the next day of the hearing, Mr. Garcia



            16   said that $62,145.55 of capital improvements had been



            17   spent.  He didn't specify it was from the $320,000



            18   escrow account, but do you know if it was?



            19             MR. BALLANTINE:  Well, I'm going to object on



            20   that, your Honor.  Now what she's doing is trying to



            21   reargue a 2011 arbitration proceeding, I think, which is



            22   unfortunately repeatedly under appeal by the homeowners



            23   because they don't like the result.



            24             MS. DAVIS:  That's your interpretation.



            25   Mr. Ballantine, please.
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             1             ARBITRATOR:  Let him make his objection.



             2             MS. DAVIS:  All right.



             3             MR. BALLANTINE:  It seems to me that this is



             4   all very collateral, but I do object to this ongoing



             5   questioning.  The question itself was argumentative.  I



             6   object on the grounds of relevancy.  I object on the



             7   grounds of, potentially, attorney-client privilege



             8   communication to the degree she's asking the witness



             9   procedural things that happened in another arbitration



            10   proceeding.  That may potentially still be subject to a



            11   pending proceeding because of the homeowners' appeal.



            12   But really, the fundamental objection is relevancy to



            13   this preceding.



            14             ARBITRATOR:  Whether the $62,000 came out of



            15   there or not, I can't see the relevancy.  Sustained.



            16             Next question.



            17   BY MS. DAVIS:



            18        Q.   Then I'll back up.  You said that the award of



            19   $320,000 -- actually, you said the arbitration isn't



            20   final.  That is true, but did you also mean that the



            21   vacation of the $320,000 award was not final as well?



            22             ARBITRATOR:  Well, that calls for a legal



            23   conclusion on his part, and whatever his opinion is is



            24   not a matter of law so I'm going to sustain my own



            25   objection to that.
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             1             Let's move on.  He can't give you legal



             2   opinions.  Whether something is or is not final is a



             3   legal question.



             4   BY MS. DAVIS:



             5        Q.   Even though the 2011 arbitration isn't final,



             6   do you intend to refund homeowners overpayments of the



             7   $320,000 escrow account?



             8             MR. BALLANTINE:  Vague and ambiguous as to



             9   time.



            10             WITNESS:  (No audible response.)



            11   BY MS. DAVIS:



            12        Q.   When?



            13             ARBITRATOR:  Well, the questions make it very



            14   tough to rule intelligently on objections.



            15             MR. BALLANTINE:  I mean I guess the problem



            16   is, your Honor, I mean I spoke of this.  It's been a



            17   long time now.  I did speak of that issue, and I think



            18   Mr. Waterhouse did, too, at the first arbitration



            19   hearing, and we acknowledged that there is potentially a



            20   rent credit due to the homeowners for some of that



            21   money, and the problem is that the argument is we don't



            22   know what that number is until it's final, and we've



            23   been hoping for a long time for finality and yet due to



            24   the extraordinary time the County has taken to resolve



            25   this, and the multiple, really, unsuccessful appeals by
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             1   the homeowners have simply protracted it.



             2             So it's acknowledged that there may be



             3   something owing, but the park is in a box because they



             4   don't have finality on the one proceeding and yet the



             5   homeowners have resisted the rent increase on the basis



             6   of any capital expense items in this proceeding as well,



             7   and so now the park owner has objected to two



             8   arbitration proceedings initiated by the homeowner.



             9             But my comment and I did address that general



            10   issue in the opening statements, we're aware of that.



            11   Mr. Waterhouse has testified that he wants finality so



            12   he can work out some rent credits.  I don't see that



            13   this line of examination is particularly productive,



            14   however, to any resolution of an issue in this



            15   proceeding, at least the way that they're being asked.



            16             ARBITRATOR:  I'm not sure that any rent



            17   increase that I do or don't approve is going to have any



            18   effect on whatever credits may be due to the homeowners



            19   under the other case when that case ultimately becomes



            20   final.



            21             MR. BALLANTINE:  Yeah, right, exactly.  I



            22   think they are independent, and if we wind up having



            23   finality here and finality there, great, then we'll know



            24   where we're at and there will be some determination that



            25   can be made.
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             1             The park owner's problem, of course, is that



             2   it's still a live case and the park owner could do



             3   certain things in the other case, we're not amending the



             4   prior case, and then this case is resolved and the park



             5   owner doesn't get the rent pass-through in this case



             6   when the park owner has waived all right is,



             7   potentially, in a situation of waiving things.  So the



             8   way we see that is ultimately they have to be determined



             9   on the merits and if there's a final ruling that



            10   ultimately means that the park owner owes something, the



            11   park owner --



            12             ARBITRATOR:  The park owner obviously will pay



            13   it.



            14             MR. BALLANTINE:  The park owner will pay it.



            15   They'll have to pay it.



            16             But the flip side is the park owner -- the



            17   park owner is entitled to get -- we think the park owner



            18   is entitled to collect that one place or the other, and



            19   the homeowners are saying no in both places, and that's



            20   the problem.



            21             So we're just following the ordinance, trying



            22   to resolve this.  I understand to some degree the



            23   concern and the frustration by the homeowners about that



            24   issue.  We share the same frustration.  We'd love to



            25   have finality, but I think at the end of the day



                                                                            198

�











             1   procedurally we have to follow the procedures that the



             2   ordinance forces us to follow and so they are



             3   independent proceedings.  And that goes back to my



             4   ongoing objections of relevancy of questions about this



             5   old -- this 2011 arbitration proceeding.  They're simply



             6   not relevant to anything determined here.



             7             And as your Honor indicated, if the park owner



             8   winds up owing something on the 2011 proceeding, which



             9   they may, then they'll have to pay it one way or the



            10   other.  That's independent of this proceeding.  We'd



            11   love to have some proceeding final so we know where



            12   we're at.



            13             ARBITRATOR:  Okay.



            14             MR. BALLANTINE:  Thank you for listening to



            15   that, your Honor.



            16             ARBITRATOR:  That was longer than it needed to



            17   be.



            18             MR. BALLANTINE:  It was, I agree.



            19             MS. DAVIS:  What was the objection?



            20             MR. BALLANTINE:  Relevance.



            21             ARBITRATOR:  What we have is this.



            22             MS. DAVIS:  I'm sorry?



            23             ARBITRATOR:  What we have is.  We have,



            24   apparently, a $320,000 order for an impound account in



            25   the earlier arbitration.  That money was apparently
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             1   deposited into the impound account.  Some of it has been



             2   spent, not in 2011 but sometime subsequently for



             3   improvements in the park.



             4             If there was more money in the account than



             5   was spent for those improvements, it would seem



             6   reasonable to believe that sometime in the other case



             7   there will be an order refunding the balance, whatever



             8   it is -- $100,000, $20,000, whatever it might be -- to



             9   the homeowners.



            10             MS. DAVIS:  That's not true, your Honor.



            11             ARBITRATOR:  Really?  Why wouldn't it be?



            12             MS. DAVIS:  For the 2011 case, none of the



            13   $320,000 was spent within a time period required and



            14   before this rent increase.



            15             ARBITRATOR:  Well, that's argument.



            16             MS. DAVIS:  May I continue?



            17             That account has now been spent on this rent



            18   increase.  So we're paying twice, essentially, for the



            19   same rent increase of an escrow account of $320,000, and



            20   what was in the escrow account that management paid



            21   towards 333-plus K in this rent increase.



            22             If any of the money was spent before this rent



            23   increase that had anything to do with 2011, he would not



            24   have had $333,000 in the account to spend.



            25             ARBITRATOR:  That depends on when it was
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             1   spent.  I'm not going to get into an argument with you



             2   ma'am.  I'm going to direct you to get another subject



             3   matter.  I think the $320,000 that was in the account,



             4   if money is owed to you in that context, that is for the



             5   judge or the arbitrator in that case to determine, not



             6   for me to determine.



             7             Right now I'm dealing with a $105 and change



             8   increase in rent based on the testimony of Dr. St. John



             9   as to how he calculated what the amortized improvements



            10   would have cost, and therefore they say they are



            11   entitled to it.  I don't know what I'm going to decide



            12   on it.  I understand your position, but what you're



            13   doing now is essentially trying to argue your case in a



            14   context -- or I understand that you're doing that,



            15   you're doing that in the context of trying to



            16   cross-examine somebody, and that's not proper.



            17             So let's get on to one of the other subject



            18   matters that you say you want to do, because we are



            19   quickly running out of time here.



            20   BY MS. DAVIS:



            21        Q.   Mr. Waterhouse, when did you obey the code



            22   violations?



            23             MR. BALLANTINE:  Objection.  Lacks foundation,



            24   argumentative, lacks foundation.



            25             ARBITRATOR:  It's late.
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             1             MR. BALLANTINE:  I'm sorry, your Honor, but



             2   that is a significant issue.  It's argumentative and in



             3   that it assumes there are code violations that



             4   require -- to ask "When did you obey the code



             5   violations" --



             6             ARBITRATOR:  I assume she means whatever the



             7   PUC was complaining about.



             8             MR. BALLANTINE:  I think it's actually



             9   Planning & Development, but I think the problem is if he



            10   answers the question as framed, then he has to say that



            11   there were code violations.



            12             ARBITRATOR:  Clarify your question.



            13             MS. DAVIS:  Yes, your Honor.



            14        Q.   Mr. Waterhouse, when you acquired Nomad



            15   Village, did you become aware that the County had cited



            16   the prior owner for code violations for the electrical



            17   infrastructure?



            18        A.   Yes, we did.



            19        Q.   And how did you learn of that?



            20        A.   Through the previous owner.



            21        Q.   Through Mr. Bremmer (phonetic)?



            22        A.   Yes, ma'am.



            23        Q.   And you had an ongoing dialogue -- after you



            24   acquired the park, you had an ongoing dialogue with the



            25   County about their perception of code violations and
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             1   your perception of not code violations, is that true?



             2        A.   Yes.



             3        Q.   You didn't agree on whether or not they were



             4   code violations, but the County did send you more



             5   notices of violations and notices of determinations of



             6   fines?



             7        A.   We did not agree with the County that there



             8   were code violations.



             9        Q.   I'm sorry, I didn't hear that.



            10        A.   We did not agree with the County that there



            11   were code violations.



            12        Q.   Yes, I understand.  You disputed, in fact, but



            13   you still received another one or two letters of code



            14   violation?



            15             MR. BALLANTINE:  Objection.  Vague and



            16   ambiguous as to "you."



            17             ARBITRATOR:  Sustained.



            18             WITNESS:  Like if I receive a driving ticket?



            19             ARBITRATOR:  Sustained.



            20             Next question or clarify it.  The question as



            21   posed is vague.



            22   BY MS. DAVIS:



            23        Q.   Did you receive any code violation letters



            24   from the County?



            25             MR. BALLANTINE:  Vague and ambiguous as to,
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             1   "you."  Do you mean the entity or him personally?



             2             ARBITRATOR:  Are you aware of any code



             3   violations received by you or your company from the



             4   County about code violations?



             5             WITNESS:  Yes.



             6             ARBITRATOR:  Thank you.



             7             Next question.



             8             MS. DAVIS:  Thank you.



             9        Q.   Eventually you communicated to the County that



            10   you would like to settle the code violation issue once



            11   and for all, didn't you, by outlining an agreement on



            12   how it would be handled?



            13        A.   We disagree with the violations, and we went



            14   to them, Mr. Ballantine went to them and explained to



            15   them that they were not -- that we didn't feel there



            16   were any violations in the sense of health and safety,



            17   life or limb, as they say, and through negotiations of



            18   the common area, two transformers and Space 92, they



            19   then agreed with us that their previous violations were



            20   not correct and that we were right.  They made no



            21   charges against us, no fines, no penalties, and



            22   everything was wiped clean.



            23        Q.   I'm sorry, your exhibits today of the



            24   agreement and the amended agreement?



            25             ARBITRATOR:  Those exhibits are in evidence
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             1   and have been received.  I don't need to hear the dates



             2   and so forth.  You can put them in your closing



             3   argument.



             4   BY MS. DAVIS:



             5        Q.   I just wanted to ask.  Mr. Ballantine



             6   mentioned $2,000.  What was that?



             7        A.   That was a charge.  The County charged us for



             8   their labor cost to complete that transaction.  And it



             9   was never passed through to the residents in any of the



            10   increases.



            11   BY MS. DAVIS:



            12        Q.   Nevertheless, between Mr. Bremmer's ownership



            13   of the park and your ownership of the park, how long do



            14   you estimate the disagreements lasted about the code



            15   violations?



            16        A.   I don't recall the exact dates.  I know it



            17   lasted quite a while because we had to show information



            18   to them that they did not understand how Housing and



            19   Community Development State rules or the County rules,



            20   and that was one of the issues so it was an educational



            21   experience for them, which took them quite a while to



            22   understand and grasp.  Once they did, they agreed with



            23   us and we settled with them with no violations, no



            24   fines, no penalties.  And $2,000 again was paid to them



            25   for their services, and it was not charged to the
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             1   residents.



             2        Q.   And that was a private agreement between you



             3   and the County of Santa Barbara?



             4             MR. BALLANTINE:  Objection.  Vague and



             5   ambiguous.  I don't know what the term "private



             6   agreement" means.  The agreement is in evidence.



             7             ARBITRATOR:  The settlement agreement has been



             8   received.  I don't remember the exhibit number, but it's



             9   in evidence.



            10             MS. DAVIS:  All right.  What I mean is, were



            11   the homeowners part of that agreement?



            12             MR. BALLANTINE:  Vague and ambiguous.



            13             ARBITRATOR:  Were the homeowners signatories



            14   to the agreement?  I don't think it matters.  Were they?



            15             MR. BALLANTINE:  No.



            16             WITNESS:  No.



            17             ARBITRATOR:  Okay.  The homeowners were not



            18   involved in the dispute.  The County was not making any



            19   claims against them, were they?



            20             WITNESS:  No, there's no claim against the



            21   residents themselves.  We were basically dealing with



            22   the County separately.



            23             ARBITRATOR:  Okay.



            24   BY MS. DAVIS:



            25        Q.   Did you say the homeowners weren't involved in
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             1   this dispute?



             2             ARBITRATOR:  Ma'am, move on.  The County did



             3   not charge the homeowners with any violations.  The



             4   settlement between the park and the County was between



             5   the park and the County and no, the homeowners were not



             6   signatories to the agreement.  Where else do we need to



             7   go with it?  I'm not sure how probative it is to



             8   anything that's here anyway.  You have established what



             9   I think you've wanted to establish.  The homeowners



            10   weren't part of the agreement.  They didn't have any say



            11   in the outcome.



            12             MS. DAVIS:  Yes, your Honor.



            13        Q.   One of your letters on October 21st, 2008, you



            14   mentioned that you were planning an upgrade to 100 amps



            15   for the entire park.  Did you cancel that project in



            16   favor of something else?



            17             MR. BALLANTINE:  Objection.  She's asking



            18   about a letter from 10 years ago, nearly 10 years.



            19             ARBITRATOR:  Sustained.



            20             Move on, please.



            21   BY MS. DAVIS:



            22        Q.   Wasn't the arbitration final, how do you



            23   intend to refund homeowners' overpayment?



            24             MR. BALLANTINE:  Objection.  Argumentative,



            25   assumes facts not in evidence.
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             1             ARBITRATOR:  Sustained.



             2   BY MS. DAVIS:



             3        Q.   When?



             4             ARBITRATOR:  Sustained.  It's speculative.



             5             MS. DAVIS:  Your Honor, could you explain



             6   something to me, please?



             7             ARBITRATOR:  I'll try.



             8             MS. DAVIS:  If I'm not arguing with



             9   Mr. Waterhouse, how is the question argumentative?



            10             ARBITRATOR:  It is argumentative in terms of



            11   what you're trying to get the court to do.  It is



            12   argumentative in form.  It's not that you are arguing



            13   with him, it is argumentative in legal form.  It's



            14   something that should be in argument, not a question to



            15   a witness.  That's what argumentative means.



            16             MS. DAVIS:  Oh, so it implies that I'm trying



            17   to get you to do something with my question?



            18             ARBITRATOR:  Well, you're always trying to get



            19   me to do something through your question, just as they



            20   are, but the form of the question, if it's something



            21   that belongs in argument, and is not an evidentiary-type



            22   of issue that is relevant, if it's argument on how to



            23   interpret the evidence, then it's argumentative.



            24             MS. DAVIS:  Is the rent control ordinance



            25   evidence?
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             1             ARBITRATOR:  The rent control ordinance has



             2   been received in evidence, yes.



             3             MS. DAVIS:  May I refer to the rent control



             4   ordinance to ask a similar question?



             5             ARBITRATOR:  Sure wish you guys had lawyers.



             6             What is the exhibit?  Let me find it in the



             7   index.  Exhibit 12.  Direct me to what you're looking



             8   for.



             9             MS. DAVIS:  The ordinance allows park owners



            10   to collect and retain rent increases in an escrow



            11   account until arbitration is final, but it also requires



            12   management to refund any rent credit toward future



            13   rents.  That's what I would like to ask about.



            14             ARBITRATOR:  Well, if it has to do with the



            15   2011 case, it's not something that I'm going to be



            16   ruling on.



            17             MS. DAVIS:  No, your Honor.



            18             ARBITRATOR:  I'm ruling on this rent increase.



            19   I'm not going to order any refunds from any escrow



            20   account from any prior case.



            21             MS. DAVIS:  Your Honor, that wasn't my point.



            22             ARBITRATOR:  Then you're going to have to be



            23   more clear because I'm not understanding you.



            24             MS. DAVIS:  I'd just like to know how and when



            25   he thinks he will refund.
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             1             ARBITRATOR:  I don't see how that's probative



             2   of anything.



             3             MS. DAVIS:  It's not appropriate?



             4             ARBITRATOR:  No, I say it's not probative of



             5   anything here in dispute.



             6             I'm either going to award or not award the



             7   rent increase, I'm going to modify an award, less than



             8   they want, I'm going to do something.  I don't know



             9   what, but when or how they are going to pay anything is



            10   not something I'm going to make an order on in this



            11   case.



            12             Whatever is owed in the 2011 case is going to



            13   be adjudicated in the 2011 case.  If there's money left



            14   over in that 2011 case, the judge or the arbitrator will



            15   order it refunded.  I don't have jurisdiction to do



            16   that.  I wasn't the arbitrator in that other case when



            17   that $320,000 was sequestered, so you can't get there



            18   from here with me.



            19             MS. DAVIS:  Yes, your Honor.



            20             ARBITRATOR:  Because it's not relevant to this



            21   case, as I see it.



            22             MS. DAVIS:  Oh, then we were not on the record



            23   when Mr. Ballantine told Mr. Waterhouse how the refund



            24   would be handled before we got on the record on November



            25   18?
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             1             ARBITRATOR:  I don't have a verbatim memory of



             2   all of the testimony in six-plus, seven-plus years of



             3   hearing we had on the 18th of November.  I'm sorry, I



             4   don't.



             5             MS. DAVIS:  Well, I remember the comment.  I



             6   can't remember if it was on the record or not.



             7             But you say that my questions are



             8   argumentative.



             9             ARBITRATOR:  No, I sustained argumentative



            10   objections to some of your questions, relevance



            11   objections to some of your questions, overruled



            12   objections to some of your questions.  Let's proceed.



            13   BY MS. DAVIS:



            14        Q.   I have one question about the meet and confer



            15   issue, Mr. Waterhouse.



            16             MR. BALLANTINE:  Your Honor, it would save



            17   some time.  Your Honor may recall you specifically ruled



            18   on the meet-and-confer issue after we had some argument



            19   at the last hearing.  You found it was sufficient.  I



            20   don't think we should revisit that.



            21             ARBITRATOR:  There was meet-and-confer



            22   testimony before.  I thought it was pretty thoroughly



            23   done.  I'm going to let her ask a few questions and see



            24   where it goes.



            25             Ask your questions.
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             1             MR. BALLANTINE:  Thank you.



             2   BY MS. DAVIS:



             3        Q.   Why, out of common courtesy, didn't you give



             4   homeowners reps one copy of your rent increase



             5   documentation before the scheduled meet and confer?



             6        A.   We made them available at the clubhouse, the



             7   manager's office, for you to review.



             8        Q.   I'm sorry, Mr. Waterhouse, that wasn't my



             9   question.



            10             You did what you were required to do only.



            11   I'm asking you, out of common courtesy, why didn't you



            12   allow the homeowners to have in their hands one copy of



            13   the documentation?



            14        A.   You're correct, I did what I was required to



            15   do by the ordinance.  I did that.  And if you recall,



            16   after the meet and confer, we gave everyone a copy in



            17   the HOA.



            18        Q.   After.



            19        A.   We regrouped, but we did what we were told to



            20   do and followed the ordinance and made it available to



            21   the HOA.  Then after regrouping, we decided to go ahead



            22   and give a full copy to each HOA member, which we did



            23   after the meet-and-confer meeting.



            24        Q.   Yes, that is true.



            25        A.   Thank you.
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             1        Q.   So you did what was required.



             2        A.   Absolutely.



             3        Q.   I'm sorry, you did what was required, right?



             4        A.   Yes.



             5        Q.   Does that mean it was right?



             6             MR. BALLANTINE:  Objection, your Honor.



             7             ARBITRATOR:  From my perspective, that doesn't



             8   matter.  The issue is whether or not the meet-and-confer



             9   requirements were complied with.  If doing more than



            10   that needed to be done when it was right, then the



            11   ordinance should have been changed.  All anybody has to



            12   do is conform to the ordinance.



            13             MS. DAVIS:  Well, actually in the rules for



            14   hearing, your Honor.



            15             WITNESS:  Your Honor, may I just say



            16   something?



            17             For the record, in the beginning we did not



            18   know, they refused to give us who the HOA members were,



            19   so it was impossible for us to give them a copy.  When



            20   we asked who the HOA members were, they refused to give



            21   us names and addresses so we couldn't even give them a



            22   copy at that time, even if we cared to do so.  So she's



            23   correct, it was available to them at working hours and



            24   they could go and look at it, and then after the meet



            25   and confer once again we did give them a full, complete
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             1   copy of everything.



             2             ARBITRATOR:  Okay.  Let's move on to another



             3   subject, please.



             4             MS. DAVIS:  Your Honor, we will provide



             5   evidence in our post-hearing brief that contradicts what



             6   he just said.



             7             MR. BALLANTINE:  I thought it was already



             8   ruled on.  It would be nice, your Honor, if we could



             9   narrow the issues.



            10             ARBITRATOR:  Next subject matter.



            11             MS. DAVIS:  No more questions, your Honor.



            12             ARBITRATOR:  Thank you.



            13             Any redirect?



            14             MR. BALLANTINE:  Just a moment with



            15   Mr. Waterhouse.  I don't think so.



            16             Thank you for the moment, your Honor.  No,



            17   nothing further.



            18             ARBITRATOR:  Thank you very much.



            19             Any other witnesses to be called by the



            20   petitioner?



            21             MS. DAVIS:  Our only expert witness couldn't



            22   make it today.  He was hoping to be here this afternoon,



            23   but he has not arrived so no, your Honor.



            24             ARBITRATOR:  Okay.  The only thing we haven't



            25   dealt with, according to my notes, are the original
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             1   exhibits offered by the petitioner, A, B, C, and D.



             2   They were marked for evidence.



             3             MS. DAVIS:  That was our expert witness who



             4   couldn't be here.



             5             ARBITRATOR:  They are simply -- with one



             6   exception, there's only one document, I think, which is



             7   Exhibit C, that I haven't seen before.  Otherwise, I



             8   think all of the other documents are duplicates so maybe



             9   they are all duplicates of some things that are already



            10   in from the respondent.



            11             Is there any reason they can't be received for



            12   whatever value or probative value they may or may not



            13   have?



            14             MR. BALLANTINE:  I don't know what they are,



            15   your Honor.



            16             ARBITRATOR:  A is Nomad Village MNOI analysis



            17   2007-2010, Table 3A.



            18             Nomad Village fair return analysis 1994 to



            19   2009, Exhibit B.



            20             MR. BALLANTINE:  No objection to those.



            21             ARBITRATOR:  "A Comparison of Return on



            22   Investment" listing the mobile home parks in California,



            23   Exhibit C.



            24             And D is "Nomad Village Return on Capital Net



            25   Operating Income."  It's beginning August 2008 and going
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             1   through February 2016.  Exhibit D.



             2             Any reason why those cannot be received?



             3             MR. BALLANTINE:  Your Honor, A and B no



             4   objection.



             5             C and D, yes.  I think that the last hearing



             6   when they were proffered we objected because we said



             7   there was no foundation.  Mr. Allen indicated that he



             8   had prepared those and he was going to testify about



             9   them and he has not come today to testify.  I'm not



            10   unsympathetic, but we at great expense have traveled and



            11   we're here today ready to go.



            12             ARBITRATOR:  Take a close look at Exhibit C.



            13   It doesn't have a foundation, that's true, but is the



            14   objection lack of foundation for Exhibit C?



            15             MR. BALLANTINE:  That's my objection.



            16             You know what, if your Honor would prefer that



            17   we defer on the objection, I can ask a quick question of



            18   Dr. St. John.  Maybe we don't have an issue with them.



            19   My concern is we haven't talked about them, and I'm not



            20   sure what that means that ultimately once they are in



            21   evidence, and I may see arguments that are about the



            22   contents that are problematic, but we haven't had any



            23   cross or anything like that, so --



            24             ARBITRATOR:  You want to let him ask questions



            25   of Dr. St. John to see if he can lay a foundation for
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             1   Exhibit C?  Nobody has told me what Exhibit C is or



             2   where it came from.



             3             MS. DAVIS:  And I don't have a copy of it.



             4             ARBITRATOR:  Madam Clerk, would you take it to



             5   her.



             6             MS. DAVIS:  I'll do my best.



             7             ARBITRATOR:  I'll let counsel ask the



             8   questions.



             9             MR. BALLANTINE:  I didn't mean to examine it



            10   on the record.  I wasn't planning to authenticate the



            11   other side's exhibits, your Honor.  It was whether or



            12   not I had an objection.  I'd like to get some



            13   consultation.



            14             ARBITRATOR:  Does he have this exhibit there



            15   now?



            16             MR. BALLANTINE:  He does.



            17             ARBITRATOR:  I'm sorry.  I misunderstood.



            18             MR. BALLANTINE:  I'm sorry, I wasn't very



            19   clear.  I apologize.



            20             ARBITRATOR:  My fault.



            21             Ms. Davis, I misunderstood.  All he wanted to



            22   do is have Dr. St. John look at it to see if there's any



            23   objection to its content, not necessarily its



            24   authenticity.



            25             MS. DAVIS:  While they're looking at it, your
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             1   Honor, would it be appropriate for me to redo



             2   homeowners' Exhibit M and resubmit?  Although I'm not an



             3   expert, like Dr. St. John, he was allowed.



             4             ARBITRATOR:  No.  What's been received in



             5   evidence is not going to be redone.  I mean formal rules



             6   can be relaxed in a hearing such as this, but I'm not



             7   going to let evidence be redone, no.  The evidence is



             8   what the evidence is.



             9             MR. BALLANTINE:  If this will help, your



            10   Honor, on your question, C we don't have an objection to



            11   your taking C in.



            12             ARBITRATOR:  Thank you.  C will be received.



            13   What about D?



            14             (Exhibit C received into evidence.)



            15             MR. BALLANTINE:  D we do object to.  There's



            16   no foundation.  The concern about D is it's got a whole



            17   bunch of purported numbers about Nomad Village's



            18   operating income that we don't think are correct, either



            19   factually or analytically.  There's been no foundation



            20   so we do object to that.



            21             ARBITRATOR:  Exhibit C is received; Exhibit D



            22   is not, it simply remains marked for identification.



            23   All right.



            24             MR. BALLANTINE:  I'm sorry, then for the rest,



            25   I'm not sure if I -- there's some that I'm not sure what
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             1   happened with.  Can we go through the rest of them?



             2             ARBITRATOR:  Rest of their exhibits?  I think



             3   all of them were received.  Let's see, C --



             4             MR. BALLANTINE:  I wasn't aware that they were



             5   because I've got some concerns about the exhibits and



             6   I'll explain why.



             7             ARBITRATOR:  I don't want to ask our



             8   distinguished reporter to go back and see if we didn't



             9   get them all in, but I thought we did.



            10             CLERK:  It came out of the binder, so I don't



            11   have the A, B, C, D.



            12             ARBITRATOR:  We just did A, B, C and D.



            13             MR. BALLANTINE:  I didn't think we had ruled



            14   on the others, your Honor.



            15             ARBITRATOR:  I thought we had earlier today.



            16   Am I remembering incorrectly?



            17             MS. DAVIS:  He didn't object earlier today.



            18             ARBITRATOR:  That's what I thought.  I asked



            19   if they could be received without objection and I think



            20   the answer was no.



            21             MR. BALLANTINE:  I thought I said there was



            22   some objection.  You may have said that and I may have



            23   misunderstood.



            24             ARBITRATOR:  As to the ones that we didn't



            25   receive before, I knew you had some objections.  I asked
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             1   about that again, you said no, and I said they are in.



             2             What about these that we just received, the



             3   packet that she gave all of us that I didn't get,



             4   apparently, and the clerk had not seen before our



             5   noontime break, and when we came back, I think the first



             6   thing I said is, "Can these be received?" and I may have



             7   made a note.



             8             I received 50 through 53 of the respondent's



             9   exhibits.



            10             MR. BALLANTINE:  We had some after lunch, your



            11   Honor, that I proffered.  Actually, those may have been



            12   before lunch, but then I had some after lunch.



            13             ARBITRATOR:  I don't see my note, but in all



            14   candor my recollection is I asked if there was any



            15   objection to the packet that the defense submitted and I



            16   believe there was none and I said "Received."  I think



            17   that's right.  Understand that in a, quote-unquote,



            18   court trial or an arbitration hearing, most judges know



            19   what is relevant and what's not.  But if we want to go



            20   through them one at a time again.



            21             Mr. McClure, do you --



            22             COURT REPORTER:  Do you want me to look for a



            23   particular number?



            24             ARBITRATOR:  We're looking for Exhibits



            25   beginning with Exhibit E.



                                                                            220

�











             1             Well, get your exhibit book out and let's



             2   begin with Exhibit E.



             3             MR. BALLANTINE:  I think I can expedite this,



             4   your Honor.  I think I have only very limited



             5   objections.  If I can just have a minute with my client,



             6   I think we can do this super fast.



             7             ARBITRATOR:  Absolutely.



             8             MR. BALLANTINE:  Thank you, your Honor.



             9             The only one we have an objection to is -- at



            10   least on admissibility, would be M.  That was that MNOI



            11   supposed analysis that Dr. St. John was examined on and



            12   I think it's not in, in any event.  That was that one



            13   page.



            14             ARBITRATOR:  I'm looking for Exhibit M in my



            15   stack here.



            16             WITNESS:  It's one page.



            17             ARBITRATOR:  Did I hand that back to somebody?



            18   No, here it is, I've got it.



            19             This was the one that Dr. St. John was



            20   examined on.  He said yes, you have the right categories



            21   but you have the wrong numbers.  And, no, it doesn't --



            22   yes.  So M is not received; the rest of them are.



            23             (Exhibits A, B, C, D, E, F, G, H,



            24             I, J, K were received into evidence.)



            25             MR. BALLANTINE:  Thank you.  Let me just note,
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             1   this is a housekeeping thing or something, but what I



             2   was given, my Exhibit L also has another Exhibit M



             3   stapled to it.  I'm thinking if that is there as well,



             4   then I do object to Exhibit L having a companion Exhibit



             5   M attached to it.  I think it's just a matter of having



             6   the document cleaned up.



             7             ARBITRATOR:  All right.  I'm not going to pull



             8   them apart here, I'm simply going to draw a line through



             9   it and I won't consider it.  That's received with the



            10   exception of what is Exhibit M.



            11             (Exhibit L received into evidence.)



            12             MR. BALLANTINE:  Thank you.



            13             ARBITRATOR:  All right.  Both sides have



            14   rested.  All the exhibits have been accounted for.  It's



            15   quarter to 4:00.  This case cannot be argued in the



            16   context of things in a helpful way in about an hour and



            17   five minutes, so here's what we are going to do.



            18   Everybody get out your calendars.



            19             Ms. Davis, what I'm proposing here and about



            20   to order is written briefs for closing argument.  You



            21   made a comment a moment ago and I want to caution you,



            22   you'll do it however you're going to do it, but you said



            23   you were going to submit some additional evidence with



            24   your argument.  Evidence is closed.  The argument is



            25   going to be talking to me about the testimony,
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             1   inferences I should draw, conclusions I should draw from



             2   the testimony, the exhibits that have been received.



             3             MS. DAVIS:  It is not an additional exhibit,



             4   it's in the exhibits.



             5             ARBITRATOR:  It is in the exhibits?  Okay.



             6   You said you were going to submit additional evidence,



             7   and I --



             8             MS. DAVIS:  No, what I meant is that I will be



             9   talking about it.



            10             ARBITRATOR:  As long as it's in evidence.



            11   Understand, and I know that counsel understands this, if



            12   you were to submit another document to me that he is



            13   going to argue about in his closing brief, I'm not going



            14   to pay any attention to it because it's not evidence



            15   because the other side hasn't had an opportunity to



            16   respond to it.



            17             MS. DAVIS:  Of course.



            18             ARBITRATOR:  So it was just simply a



            19   misstatement on your part or I misunderstood.  We now



            20   understand each other on that issue.



            21             MS. DAVIS:  Crystal clear, your Honor.



            22             ARBITRATOR:  Thank you.



            23             So the question is, today is the 10th of



            24   February.  By when can the petitioner be prepared to



            25   have their opening argument in writing sent to the
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             1   clerk, sent to me, sent to defense counsel?  Do you need



             2   a week, do you need two weeks, do you need 10 days?



             3             I don't know who-all is going to be working on



             4   it, whether it's going to be you, the gentleman whose



             5   name I'm blanking on his name, Mr. Pizano, or



             6   Ms. Hamrick or whoever it might be is going to help



             7   author it, somebody is going to have to sign it as the



             8   representative of the homeowners' association.  But how



             9   soon can you have that done?  I'll give you reasonable



            10   time to pore through your notes, all of the exhibits,



            11   outline, and then later write a cogent argument for me?



            12             MS. DAVIS:  There are two post-hearing



            13   arguments?



            14             ARBITRATOR:  You're going to submit an



            15   argument.  He's going to reply.  You have the burden of



            16   proof so you get to do -- he's going to oppose, he's



            17   going to give me an opposing brief.  You get to have a



            18   rebuttal, or final, brief, not giving me new stuff but



            19   simply responding to what he says.



            20             MS. DAVIS:  Okay.  And the time line is ours



            21   first.



            22             ARBITRATOR:  That's correct.



            23             MS. DAVIS:  Twenty days?



            24             ARBITRATOR:  Objection to that?



            25             MR. BALLANTINE:  No, that's fine.



                                                                            224

�











             1             ARBITRATOR:  Fine with me.  So 20 days from



             2   today, with the short month, would be the 1st of March.



             3   Did I count that right, Madam Clerk?



             4             MS. DAVIS:  2nd of March, I believe.



             5             ARBITRATOR:  2nd of March.  Whether that's 20



             6   or 21, you say 2nd of March, that's fine with me.



             7             MS. DAVIS:  I'm not that good at math.



             8             ARBITRATOR:  That's why I'm a lawyer.  I love



             9   physics.  I study the evolution of the universe, and I



            10   have books and books and books on that.



            11             So by 3/2/17, served plaintiff's



            12   brief/closing.



            13             Now, as far as I'm concerned they can be



            14   served electronically.  If you're going to serve them on



            15   me, you're going to serve them on -- what is the office



            16   e-mail?  I know mine but -- you're going to serve it on



            17   Judgelong@CDRmediation.com, you're going to send a copy



            18   of that to Sandy@CDRmediation.com.



            19             You're going to also send that to the clerk's



            20   office, or deliver a disk, I guess, to the clerk's



            21   office.



            22             That's what you want, rather than paper,



            23   correct?



            24             For the service on the clerk, you're going to



            25   make sure that it's on a CD and you're going to deliver
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             1   a CD copy to the clerk no later than close of business,



             2   March 2.



             3             You'll serve it by e-mail on defense counsel.



             4   I don't have Mr. Ballantine's -- I have it right here.



             5   No, I don't.



             6             MS. DAVIS:  We have his e-mail, your Honor.



             7             ARBITRATOR:  You have his e-mail?



             8             MR. BALLANTINE:  We have exchanged e-mail



             9   before.  It's the same e-mail.



            10             ARBITRATOR:  Same, okay.  I've got it in



            11   another notebook.



            12             MR. BALLANTINE:  I can say it on the record.



            13   It's JPB, my initials, JPB@Ballantinelaw.com.



            14             ARBITRATOR:  All right.  Terrific.



            15             MR. BALLANTINE:  And your Honor, do I



            16   understand CDRmediation.com is one word?



            17             ARBITRATOR:  One word, yes.  And I'm told it



            18   gets through both upper case and lower case but it's on



            19   my business card as lower case.



            20             MR. BALLANTINE:  Okay.



            21             ARBITRATOR:  So assuming you have her brief by



            22   March 2nd, how much time do you need for a reply brief,



            23   or opposition brief, rather?



            24             MR. BALLANTINE:  Probably 20 days as well.



            25             ARBITRATOR:  Okay.  If we go 20 from the 2nd,
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             1   you'd be due on the 22nd.



             2             MR. BALLANTINE:  Yes.



             3             ARBITRATOR:  So 3/22/17, also service by



             4   e-mail, but CD to the clerk.



             5             MR. BALLANTINE:  Your Honor, then I would



             6   propose that I will include in that our application for



             7   fees and costs related to these proceedings.



             8             ARBITRATOR:  Yes, it is appropriate for



             9   post-trial motions.  Include that in there.  And I need,



            10   then, your final brief.  Do you want another 20 days



            11   from the 23rd?



            12             MS. DAVIS:  Personally I would, but what do



            13   you think would be appropriate?



            14             ARBITRATOR:  Well, it's not my case, it's your



            15   case.  I want you to have the time so that nobody can



            16   say later as part of an appeal, if there is one, "The



            17   judge didn't give me enough time."



            18             MS. DAVIS:  Yes, your Honor, we agree, 20



            19   days.



            20             ARBITRATOR:  Twenty days, okay, from the 23rd



            21   of March, 20 days would be due on or before April 11.



            22             I'm going to consider the matter submitted --



            23   just in case there are any glitches in getting service



            24   done, I'm going to have the matter deemed submitted on



            25   April 14.
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             1             MS. DAVIS:  Is that the same as the record



             2   closed on April 14?



             3             ARBITRATOR:  No, what that means is that's my



             4   time to get a written ruling out begins.  I have, in



             5   theory, 90 days in which to do that.  I don't take that



             6   long normally.  I get them done pretty darn quickly



             7   because I want to get them out of my hair, if I had any.



             8             I have, legally, 90 days to get out a written



             9   ruling from the day it's submitted.  I'm telling you,



            10   I'm going to deem it submitted -- just in case there are



            11   any glitches in service of the briefs that I need, I'm



            12   going to deem it submitted on April 14, 2017.  My 90



            13   days, and I'm not going to count them, runs from then.



            14             It is not my practice to draw out and not get



            15   opinions done quickly, and I said with my tongue in my



            16   cheek because I want to get it out of my hair, if I had



            17   any.



            18             MS. DAVIS:  Oh, that's what I missed.



            19             ARBITRATOR:  I don't mean to be frivolous with



            20   you.  I want to give you the best shot I have.



            21             Now, one of the things I want both sides to do



            22   in their opening brief for the petitioner and in the



            23   opposition brief from the defense, I want you to tell me



            24   what it is you are asking me to do, why, and references



            25   to the evidence that just identifies what you're telling
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             1   me.



             2             If you want to give me -- "If you don't do



             3   this, Judge, but please do that instead" or something



             4   like that, please give me what you're looking for and



             5   why so I can try to put it in context and understand



             6   what it is I am going to be required to do.



             7             This case is, in my view, not particularly



             8   complex, but it is god-awful convoluted, so I want you



             9   to help me help you by being focused and by telling me



            10   what it is you want me to do, why, and what the evidence



            11   is that supports your position.  And he'll do the same



            12   thing and you'll get the last shot on why I shouldn't do



            13   that.



            14             MS. DAVIS:  Two questions.



            15             ARBITRATOR:  Yes, ma'am.



            16             MS. DAVIS:  You mentioned in November you



            17   wanted an analysis of Galan versus City of --



            18             ARBITRATOR:  Yeah, nobody did that for me



            19   today.  The Galan case --



            20             MR. BALLANTINE:  Did you want that for today?



            21   I apologize.



            22             MS. DAVIS:  Would you want it for the



            23   post-hearing briefs?



            24             ARBITRATOR:  Well, I can pull up Galan.  I



            25   think I have the cite.  Do I have the cite?
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             1             MR. BALLANTINE:  It's recited in our brief,



             2   I'm sure, but I'd be more than glad to e-mail that to



             3   you and I'll copy --



             4             ARBITRATOR:  Okay.  And I have Lexis.  If you



             5   just e-mail me the cite, I'll pull it up, or if you want



             6   to download it and send it as an e-mail attachment,



             7   that's fine.  Just copy her so there's no ex parte



             8   communication.



             9             MR. BALLANTINE:  That's a good point, your



            10   Honor.  So I'm clear, when I communicate with the



            11   homeowners, then, at this point on I'll be communicating



            12   with Ms. Davis, then, as the homeowners representative,



            13   is that correct, at the e-mail address you've given me?



            14             MS. DAVIS:  Well, technically, Deborah Hamrick



            15   is still lead rep, but she is going on a mission.



            16             MR. BALLANTINE:  I don't want to be subjected



            17   to having a bunch of people I have to worry about



            18   communicating with.



            19             MS. DAVIS:  Yes.



            20             ARBITRATOR:  Yes, I'll just simply say it will



            21   be Ms. Davis's responsibility to get to Ms. Hamrick



            22   whatever Ms. Hamrick needs to see.  Ms. Hamrick was not



            23   here the first time, she was here only for this morning.



            24   I would --



            25             MS. DAVIS:  And she goes out of the country.
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             1             ARBITRATOR:  Okay.



             2             MS. DAVIS:  So if I may be listed with the



             3   County as being a representative that they can



             4   communicate with, I'd appreciate it.



             5             ARBITRATOR:  Okay.  Be sure that the clerk has



             6   your e-mail address as well as a mailing address for



             7   you.



             8             Why don't you give me yours, also, your e-mail



             9   address so that I'm sure I have it, because I think the



            10   only one I have is Ms. Hamrick's.



            11             MR. GRADY:  If I may, your Honor, I want to



            12   address the timing.  In our rules for hearings such as



            13   this, Section 18 says:  "The decision shall be signed by



            14   the arbitrator and filed as a public record with the



            15   clerk no later than 30 days following the hearing."



            16             I just wanted to point out that timing issue.



            17             ARBITRATOR:  I see.  The hearing is not over



            18   until the 14th, so I'll have to get it out 30 days from



            19   the 14th.



            20             MR. GRADY:  Just wanted to point that out to



            21   you, your Honor.



            22             ARBITRATOR:  It's been pointed out to me that



            23   Rule 18.



            24             MR. BALLANTINE:  I think it's Exhibit 12.



            25             ARBITRATOR:  Exhibit 12.  Oh, yes, Exhibit 12,
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             1   okay.



             2             MR. GRADY:  It's page 17, Section 18.



             3             ARBITRATOR:  So 11 --



             4             MR. GRADY:  This is in the rules for hearing,



             5   your Honor, which is separate.



             6             MR. BALLANTINE:  It's the next document behind



             7   the ordinance.  It's on kind of a Courier font.



             8             ARBITRATOR:  Right, I've got it.



             9             MR. GRADY:  And then page 17, that last large



            10   paragraph.



            11             ARBITRATOR:  All right, both sides listen to



            12   me for a moment.



            13             Our clerk has told me that the rules for



            14   hearing that are essentially part of the ordinance,



            15   Mobile Home Rent Control rules for hearing, on page 17,



            16   the last paragraph says:  "The decision shall be signed



            17   by the arbitrator and filed as a public record with the



            18   clerk no later than 30 days following the hearing.  The



            19   clerk shall serve a copy of the decision on each party



            20   or through such parties' attorney or representative."



            21             So my 90 days, which is what the Code of Civil



            22   Procedure requires in civil cases -- I was wrong.  It



            23   has to be 30 days, unless the parties are willing to



            24   stipulate that I can have a little more time than 30



            25   days.
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             1             MR. BALLANTINE:  Sure, that would be fine.



             2             ARBITRATOR:  Can you give me 45 days to get it



             3   done?



             4             MS. DAVIS:  Yes, your Honor.



             5             ARBITRATOR:  Okay, we've got a stipulation for



             6   45 days.



             7             MR. GRADY:  Thank you.  So that will be 45



             8   days from the 14th of April.



             9             MR. BALLANTINE:  Right your Honor.



            10             The parties are agreeing that the hearing will



            11   be deemed closed on April 14, which will follow the



            12   briefing on the matter, and also stipulate that your



            13   Honor may have 45 days.



            14             ARBITRATOR:  Up to and including whatever the



            15   45th day is.



            16             MR. GRADY:  April 14 for the close of the



            17   hearing?



            18             MR. BALLANTINE:  Correct, April 14th for the



            19   close under the rules, and then the arbitrator may have



            20   an additional 45 days following that in which to render



            21   the decision.



            22             ARBITRATOR:  Agreed by the petitioner?



            23             MS. DAVIS:  Yes.  With one question.



            24             ARBITRATOR:  Yes?



            25             MS. DAVIS:  If the post-hearing takes less
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             1   time than we have scheduled, will the whole schedule be



             2   moved up?



             3             ARBITRATOR:  The post hearing?  I'm not sure I



             4   understand.



             5             MS. DAVIS:  The homeowners' first brief and



             6   the management's response to homeowners' and second and



             7   management's final.



             8             ARBITRATOR:  Management doesn't get two shots



             9   at it, only you do.



            10             MS. DAVIS:  Oh.



            11             ARBITRATOR:  Management only gets one shot at



            12   it.



            13             MS. DAVIS:  My mistake.  I'm sorry.



            14             But if both parties are really fast and are



            15   ahead of schedule, does the whole schedule move up?



            16             ARBITRATOR:  No.  But what will happen is the



            17   matter is not going to be deemed closed until the 14th.



            18   If you guys are really good, I may have even 50 days.



            19             MS. DAVIS:  Oh, gotcha.



            20             ARBITRATOR:  By the agreement that I



            21   understand we reached, my due date by which I have to



            22   have everything to the clerk, and I'm going to courtesy



            23   copy everybody -- it just says I have to submit it to



            24   the clerk and she'll get it out and she will follow the



            25   rules and probably send you a second copy, but I'm going
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             1   to give you a courtesy copy because that's just the way



             2   I do things, and it's the 45th day, and I haven't



             3   counted it, whatever it is after the 14th.  And you



             4   don't start on the 14th, you start on the 15th as one



             5   and then 45 days after that, close of business.  And if



             6   the 45th day falls on Sunday or Saturday, it will fall



             7   on the following Monday.



             8             MS. DAVIS:  Your Honor, so that I understand a



             9   little better, when is the record actually closed?



            10             ARBITRATOR:  The record?



            11             MS. DAVIS:  The record, the record closure.



            12   When does that happen?



            13             ARBITRATOR:  The record is closed as of today.



            14   Your written argument becomes part of the record.



            15             MS. DAVIS:  I was under the impression that



            16   anything submitted to you after the record is closed is



            17   not admissible as part of the record.  My mistake.



            18             ARBITRATOR:  No, I think what you have is a



            19   nomenclature, or terminology, issue that you're not



            20   understanding.



            21             When I say good night to all of you lovely



            22   people this afternoon, no other evidence can be



            23   received.  The record is closed in terms of receiving



            24   any other evidence, other than there will be a



            25   post-hearing petition for attorneys' fees that will be
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             1   part of his brief that you will respond to in your reply



             2   brief.



             3             But beyond that, something that an expert has



             4   done, another schedule of "This is how it should be



             5   calculated, please consider this as a part of my brief,



             6   your Honor," the answer is no.  No documentary evidence



             7   of any kind can be received after five minutes from now.



             8             Your briefs are not evidence, they are simply



             9   argument.  But rather than have you try to argue the



            10   case, frankly, I think it would be -- if I were to say



            11   we're going to set a date for oral argument, I'm going



            12   to give each side an hour and a half and we're done, I



            13   think that would be to your disadvantage because I don't



            14   think in a legal context you will focus nearly as well



            15   as he will, because that's what he does for a living.



            16             We had some back and forth about things that



            17   weren't making sense, were making sense to you but not



            18   making sense to me or to him that we had to clarify so



            19   that I could make sure that I'm considering everything



            20   that needs to be considered.



            21             So I think it's, A, because of how convoluted



            22   this case is and so many exhibits, I think it is better



            23   to have argument done in writing so you have a chance to



            24   look at Here's what I want to emphasize.  Don't talk to



            25   me about every exhibit, but what matters, what do I need
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             1   to know to get to where you want me to get?  And he's



             2   going to do the same thing.



             3             There's going to be a post-hearing motion for



             4   attorney's fees and costs, assuming he's the prevailing



             5   party, and if he's not, then he's done a bunch of work



             6   for nothing, at least on that motion or that addendum.



             7             I don't know where I'm going to come out on



             8   this thing and you guys are going to help me get there.



             9   That's what closing argument is about.  Lead me.  Give



            10   me what you need to do in a focused way, not in a



            11   hostile way, don't do a Donald Trump type of thing, and



            12   I don't know what your politics are but you're not going



            13   to be demeaning the other side in your argument.  That's



            14   not going to help you.  You are going to talk about the



            15   evidence and what the applicable law is under the Santa



            16   Barbara ordinance and how that should be interpreted and



            17   why I should do this, this, this and this, or If you



            18   don't do this, Judge, you could also do, under the same



            19   argument, this, this and this.  You're going to tell me



            20   what it is you want me to do and why and help me



            21   understand the legal rationale under the ordinance and



            22   the evidence we have received, why I should do that,



            23   because that's what he's going to do, why I should find



            24   their way and allow the rent increase of whatever it



            25   was.
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             1             MR. BALLANTINE:  $108 and change.



             2             ARBITRATOR:  108 and change, all right.



             3             But that's the point of the exercise.  I want



             4   the petitioner to have their absolute best shot and I



             5   don't think you'll be nearly as good in oral argument as



             6   he will.



             7             MR. BALLANTINE:  In that case can we just do



             8   this by oral argument?



             9             MS. DAVIS:  I wouldn't take as long.



            10             ARBITRATOR:  Well, the message for me is that



            11   it's going to help me, with all of these exhibits and



            12   having heard evidence a month and a half ago or two



            13   months ago, whenever the first hearing was, and here we



            14   are, and you're going to help tie that together for me



            15   in your written argument.



            16             I'm not going to give you a page limit, but,



            17   you know, if I get something that has 60 pages in it,



            18   you're going to get an initial reaction of oh, my gosh,



            19   I've got to read all of this?



            20             Focused, tight.  I did a ruling on a motion



            21   for judgment on a statute of limitations case in a



            22   medical malpractice, slash, fraud, slash, concealment



            23   case.  It ran five pages and it had all kinds of



            24   authorities cited in it and it had an analysis of why I



            25   was ruling the way I was ruling.  It took me five pages
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             1   to do it.  You can't do that, you don't have that kind



             2   of legal writing training, and I'm not expecting that,



             3   but be focused, please, because you're going to help me



             4   help you to do that.



             5             MS. DAVIS:  I have one question that Debra



             6   asked me to ask.  When will the transcript be available?



             7   Because it has been three months since the first one.



             8             ARBITRATOR:  Can you get it this afternoon?



             9             COURT REPORTER:  Ten business days.



            10             ARBITRATOR:  Ten business days.



            11             CLERK:  You have to ask for a copy of it.



            12   It's not provided automatically.  And you have to pay



            13   for it.



            14             MS. DAVIS:  Yes, but when will it be



            15   available?



            16             The clerk:  The second one?



            17             COURT REPORTER:  This one today?



            18             MS. DAVIS:  Both days.



            19             COURT REPORTER:  The November one is available



            20   now.  I'll give you my e-mail address.



            21             ARBITRATOR:  And there's no reason why the two



            22   of you, each side cannot communicate with each other



            23   after the hearing, if you wish to.  What you can't do is



            24   communicate with me without copying the other side, and



            25   vice versa.  That is what we call, legal BS jargon "ex
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             1   parte communication."  That's not proper and I don't do



             2   it.  But there's no reason why the two of you can't talk



             3   about something, and if you guys reach some kind of



             4   agreement, "We've stipulated to this fact," then that's



             5   one thing I don't have to decide.  I would encourage you



             6   to think about that, if there's something you think you



             7   can talk about and get along with, make it as easy for



             8   me as possible.



             9             Okay.  We're adjourned.



            10             MR. BALLANTINE:  Your Honor, one thing.  I



            11   have an exhibit list, updated exhibit list to track the



            12   exhibits that I gave you today.



            13             ARBITRATOR:  That would be helpful.  It's not



            14   evidence, so, yeah, I'll take it.



            15             MR. BALLANTINE:  It occurred to me it would be



            16   helpful.



            17             ARBITRATOR:  My exhibit list that I have now



            18   stops at 43.



            19             MR. BALLANTINE:  Let me do that and then I'll



            20   e-mail one to her later today.



            21             ARBITRATOR:  You're going to get an index of



            22   all his exhibits.



            23             MR. BALLANTINE:  An updated one.



            24             ARBITRATOR:  With the new exhibits on it.



            25             MR. GRADY:  One more bit of housekeeping, I
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             1   want to make sure that Lindse Davis is established as a



             2   homeowners representative.



             3             MR. BALLANTINE:  Were we going to get her



             4   e-mail address on the record?  I'm not sure it happened.



             5             ARBITRATOR:  She gave it to me.



             6             MS. DAVIS:  Lindse@AOL.com.



             7             ARBITRATOR:  Yes, I have Lindse@AOL.com.  I'm



             8   going to staple that to here because if I put it in my



             9   pocket, it will get laundered.



            10             MR. BALLANTINE:  Your Honor, I think I've been



            11   asked to send the clerk the exhibits electronically that



            12   we submitted today.  Would it be helpful if I sent them



            13   to your Honor's office, also?



            14             ARBITRATOR:  I have them in written form.



            15   I'll just deal with them like that.  Don't need them.



            16             MR. BALLANTINE:  Okay.



            17             ARBITRATOR:  If I didn't already have them,



            18   I'd say sure.



            19             MR. BALLANTINE:  No problem.



            20             ARBITRATOR:  We're adjourned.



            21             (The proceeding concluded at 4:17 p.m.)



            22                           --oOo--



            23
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