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1.0 REQUEST 

 
Hearing on the request of Ginger Andersen, Penfield & Smith, agent for the owners/appellants, 
Ross Bagdasarian and Janice Karman, to consider Case No. 10APL-00000-00016, [appeal filed 
on August 5, 2010] to consider the Appeal of the Director’s decision to deny 09LUP-00000-
00256, in compliance with Chapter 35.492 of the Montecito Land Use and Development Code 
on property located in the 3-E-1 Zone; and to determine denial of the project exempt from the 
California Environmental Quality Act (CEQA) pursuant to Section 15270 of the State Guidelines 
for Implementation of CEQA. The application involves AP Nos. 011-020-034 and 011-020-042, 
located at 1192 and 1194 East Mountain Drive, in the Montecito area, First Supervisorial 
District. 
  

This site is identified as Assessor Parcel Number 011-
020-034 and 011-020-042, located north of East 
Mountain Drive and along Hot Springs Creek and 
tributary, known as 1192 and 1194 East Mountain Drive, 
Montecito,  First Supervisorial District. 

 

Project Site 
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2.0 RECOMMENDATION AND PROCEDURES 

Follow the procedures outlined below and deny the applicant’s appeal, Case No. 10APL-00000-
00016, of the P&D Director’s decision to deny Case No. 09LUP-00000-00256, and deny the 
project, Case No. 09LUP-00000-00256, de novo based upon the project’s inconsistency with the 
Comprehensive Plan, including the Montecito Community Plan, and the inability to make the 
required findings. 

Your Commission's motion should include the following: 

1. Deny the appeal, Case No. 10APL-00000-00016, thereby upholding the P&D Director’s 
denial of Case No. 09LUP-00000-00256; 

2. Make the required findings for denial of the project specified in Attachment A of this staff 
report, including CEQA findings; 

3. Determine the denial of the project is exempt from CEQA pursuant to Section 15270 of 
CEQA, as specified in Attachment B; 

4. Deny, de novo, the project Case No. 09LUP-00000-00256. 

Refer back to staff if the Montecito Planning Commission takes other than the recommended 
action for appropriate findings, conditions and CEQA review. 
 

3.0 JURISDICTION 

This project is being considered by the Montecito Planning Commission based on Montecito 
Land Use and Development Code Section 35.492.040.A.3.d, which states that any decision of 
the Director to approve, conditionally approve or deny an application for a Land Use Permit may 
be appealed to the Montecito Planning Commission. 
 

4.0 ISSUE SUMMARY AND BACKGROUND INFORMATION 

Planning and Development received a complaint on February 10, 2009, regarding vegetation 
removal, grading and construction activities occurring within the sensitive riparian habitat 
associated with Hot Springs Creek and its tributary.  P&D staff, including Biologist Melissa 
Mooney and Grading Inspector Tony Bohnett investigated the complaint with site visits on 
March 3, 2009 and March 16, 2009. 
 
On April 8, 2009, P&D determined that a zoning violation had occurred for the unpermitted 
grading and construction of two bridges and retaining walls, and riparian vegetation removal 
within Environmentally Sensitive Habitat (ESH) (Case No. 09ZEV-00000-00042 & 09ZEV-
00000-00115).  A building violation case number (Case No. 09BDV-00000-00021) was also 
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assigned to the property because the development requires a grading permit.  The unpermitted 
work was done to establish a new lawn area on the estate.  P&D advised the property owner that: 

… affirmative findings of consistency with all applicable policies and ordinance 
requirements to grant after the fact approval for the entirety of the development would be 
difficult to support given the inherent conflict with policies that protect native vegetation and 
environmentally sensitive habitats.1

In the letter, P&D directed the landowner to focus on providing plans for a restoration program.  
Instead, the applicant requested after-the-fact approval for all of the unpermitted grading, 
structures, ESH removal and new landscaping.  Due to inconsistency with applicable policies 
and development standards P&D denied the permit.   
 
As documented by the P&D Biologist,2 and based, in part, on data presented in the Tierney 
report, the unpermitted development resulted in the loss of approximately 1.1 acres of riparian 
habitat, including the removal of at least 11 Coast Live Oak trees, impacts to at least six (and 
perhaps 12) of the remaining oaks, and removal of six Western Sycamore trees.  All overstory 
and understory vegetation was removed; the site was then graded for construction of a hard bank 
along the seasonal tributary of Hot Springs Creek.  The unpermitted work also includes other at 
grade rock walls and patios adjacent to the top-of-bank of Hot Springs Creek itself.  Twelve tree 
wells were constructed around remaining native trees (sycamores and coast live oaks), a large 
irrigated lawn and a nonnative Myoporum hedge were installed along the newly graded top-of-
bank of Hot Springs Creek and its tributary, and two pedestrian footbridges were constructed 
across the tributary.  The remaining native trees, which are part of the disturbed ESH, were 
heavily pruned.  Installation of the structures and landscaping (0.5 to 0.7 acres of irrigated lawn 
and approximately 300 linear feet of hedge) in this ESH area resulted in conversion of an 
environmentally sensitive habitat, comprising a functioning riparian system, to estate manicured 
landscaping, which has relatively little value for wildlife. 
 
Over the course of the following year P&D staff, including the Department’s biologist, Melissa 
Mooney, conducted site visits, met with the applicant’s representatives, reviewed the June 15, 
2009, biological assessment prepared by the applicant’s biologist, Rachel Tierney, project plans, 
and supplementary information including historic aerial photos of the site, maps, and planning 
documents.  At all times during the process, P&D advised the applicant of the difficulty in 
achieving approval of the full scope of the as-built project, but offered them the opportunity to 
revise the project to both reduce the scope of the structural development to that which could be 
fairly argued, is necessary for reasonable use of the parcel and provide substantiation for that 
argument, and to significantly increase restoration to comply with the Montecito Community 
Plan ESH protection policies and development standards.  After several attempts, the applicant’s 
final submittal on June 30, 2010, still did not achieve these goals.  Therefore, on July 26, 2010, 
consistent with the applicants’ interest in pursuing their administrative options to legalize the 

                                                 
1 P&D Letter to Bagdasarian-Karman Family Trust, April 8, 2009 (Attachment E). 
2 Memo from P&D Biologist Melissa Mooney to Planner Julie Harris, dated November 19, 2009.  Peer Review of 
“Biological Assessment and Impact analysis, 1192 East Mountain Drive” prepared by Rachel Tierney, June 15, 
2009 (Attachment G). 
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unpermitted development, P&D denied the LUP based upon the inability to make the required 
findings for approval.   
 
Findings for denial are provided in Attachment A of this staff report.  Of primary importance is 
the inability to find the project consistent with Montecito Community Plan Policy BIO-M-1.7, 
which prohibits structures within a riparian corridor.  The policy allows for limited exceptions 
for certain uses and structures (such as trails or flood control projects) or when the policy would 
preclude reasonable development of a parcel.  However, the proposed project does not qualify 
for any of these limited exceptions because it is not one of the limited allowed uses such as a trail 
or flood control project and reasonable use and development is already established on the 
parcels.  In addition, the proposed project is inconsistent with additional Montecito Community 
Plan ESH policies and development standards, and several Land Use Element and Flood Hazard 
Area policies, as well as the ESH Overlay and Flood Hazard Overlay provisions of the Montecito 
Land Use and Development Code (MLUDC).  Please refer to Section 7.2 of this staff report for a 
complete policy analysis and Section 7.3 for a complete analysis of inconsistencies with the 
MLUDC. 
 
On August 5, 2010, the applicant timely appealed P&D’s LUP denial (Attachment D of this staff 
report provides the appeal letter and application package).  Included with the appeal submittal 
was:  (1) a response to County Peer Review prepared by Rachel Tierney dated January 6, 2009 
[sic.]; (2) the arborist report prepared by David Gress dated May 25, 2010; and (3) a revised 
biological assessment prepared by Rachel Tierney, dated May 25, 2010.3  The applicant’s 
primary appeal issue is based on a disagreement with P&D staff that the unpermitted grading, 
development and vegetation removal occurred within ESH.   
 
Staff has carefully reviewed the applicants’ grounds for the appeal, the arborist’s report, and the 
revised biological assessment, has made an additional site visit (September 24, 2010), and 
maintains that the area of disturbance was located in the previously intact riparian corridors of 
Hot Springs Creek and its tributary, and that therefore, all of the policies and development 
standards reviewed and discussed in the findings of denial for Case No. 09LUP-00000-00256 
apply (refer to Section 7.0 of this staff report for a complete discussion of Montecito Community 
Plan policy and MLUDC inconsistencies, which form the basis for the findings of denial).   
 
The additional issues raised and information provided by the applicant/appellant in the appeal 
submittal are not sufficient to change the conclusions of this analysis but to focus it.  Therefore, 
staff recommends that your Commission deny the appeal, Case No. 10APL-00000-00016, 
thereby upholding the P&D Director’s denial, and deny, de novo, the Land Use Permit, Case No. 
09LUP-00000-00256.  

Finally, a portion of the habitat removal occurred on the adjacent property to the east.  After 
receiving the Notice of Violation, the applicant/appellant submitted an application for a Lot Line 
Adjustment (LLA) on April 15, 2009, to adjust the boundaries between his property and the 

                                                 
3 Neither the Tierney response dated January 6, 2009 nor the Tierney revised biological assessment dated May 25, 
2010, had been previously submitted to the County. 
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adjacent property to the east.  The proposed LLA would adjust the boundaries such that all of the 
habitat removal, grading and construction on the adjacent lot would become a part of the 
appellant’s property.  Upon learning that the activities were a zoning violation, the owner of the 
adjacent lot and party to the proposed LLA, Mr. Michael Bonsignore, contacted staff to state that 
he had been aware of the activities for a couple of years but was unaware they required County 
permits.  He had been in negotiations with the applicant/appellant to seek redress for the work 
that had occurred on his property without his permission, which resulted in the LLA application 
submittal.  Processing of the LLA is on hold pending abatement of the zoning violation because 
the findings for approval of a LLA specifically require a finding that no zoning violation exists 
on the subject properties. 
 

5.0 PROJECT INFORMATION 

5.1 Site Information 
Site Information

Comprehensive Plan 
Designation 

Urban, Montecito Community Plan Area, Semi-Rural 
Residential-0.33 (0.33 units per acre or 1 unit per 3 acres) 
Environmentally Sensitive Habitat Overlay 
Flood Hazard Overlay 

Ordinance, Zone  Montecito LUDC, Residential 3-E-1 
Site Size APN 011-020-034:  3.23 acres (gross), 2.93 acres (net) 

APN 011-020-042:  4.91 acres (gross and net) 
Present Use & Development Residential estate development on both lots.  Two separate 

legal lots but currently functioning as one large estate. 
Surrounding Uses/Zone(s) North: Residential / 3-E-1 

South: Residential / 2-E-1 
East: Residential / 2-E-1, Hot Springs Trail
West: Residential / 3-E-1 

Access East Mountain Drive 
Other Site Information Hot Springs Creek and tributary cross the site with the 

confluence at the south end of the property. 
Hot Springs Trail crosses the southeast corner of the property. 

Public Services Water Supply:  Montecito Water District 
Sewage:  Montecito Sanitary District 
Fire:  Montecito Fire Protection District 

 
 
5.2 Setting 
The unpermitted grading, construction and riparian vegetation removal occurred within 
previously intact Environmentally Sensitive Habitat of Hot Springs Creek and a tributary, as 
determined by P&D’s staff biologist, based upon evidence in the record including site 
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investigations and review of historic aerial photos and planning documents (please refer to 
Attachment H).  
 
5.3 Project Description4

Ginger Andersen, agent for the owners Ross Bagdasarian and Janice Karman, requests approval 
of a Land Use Permit to abate Zoning Violation 09ZEV-00000-00042 (for APN 011-020-042) 
and 09ZEV-00000-00115 (for APN 011-020-034).  The unpermitted activities include grading 
and construction of two pedestrian bridges within a tributary of Hot Springs Creek (on and below 
the top of bank), approximately 792 linear feet of retaining walls approximately four to six feet 
high (approximately 410 linear feet lining the east bank of the tributary to Hot Springs Creek), 
removal of an estimated 11 mature Coast Live Oak trees (Quercus agrifolia), impacts to at least 
six of the remaining oaks, and removal of six Western Sycamore trees (Platanus racemosa), 
construction of 12 tree wells, numerous at grade stone borders and patios, installation of 0.5 to 
0.7 acres of irrigated lawn, and installation of approximately 300 linear feet of a Myoporum 
hedge, a nonnative plant material along the top of the west bank of Hot Springs Creek.  All 
development occurred within Environmentally Sensitive Habitat (ESH). The removal of 
approximately 1.1 acres of the riparian ESH, including the trees as well as understory vegetation, 
occurred to support the grading, structural development, and installation of the relatively level, 
irrigated lawn. 
 
The applicant requests after-the-fact approval of the Land Use Permit to keep all of the structures 
and the majority of the lawn.  In addition, the proposal includes partial habitat restoration 
(specifically, removal of an undetermined amount of Arundo donax within a larger 0.40-acre 
area Hot Springs Creek, sycamore/oak woodland restoration in 0.22 acres of the southeast corner 
of the lot, and weed removal and native planting along the banks of the tributary below the wall) 
and landscaping with native plants, not all of which are locally occurring, within the creeks’ 
banks, around the margins of the lawn, and within an area used for stockpiling of rock in the 
southeast corner of the site.   
 
The applicant also removed a portion of ESH (approximately 0.13 acres) from the adjacent 
property to the east, as noted in the issue summary, without the consent of the neighboring 
property owner.  The applicant does not propose to restore this area. 
 

6.0 APPEAL ISSUE DISCUSSION 

In submitting the appeal, the applicant/appellant raised the following issues.  Each issue is 
quoted from the appeal, and followed by staff’s analysis and discussion.  A copy of the submitted 
appeal is included as Attachment D to this staff report. 

                                                 
4  The project description has been modified slightly.  Rachel Tierney’s original report, on which the original project 
description relied, was unclear.  Subsequent review of her revised report (dated May 25, 2010, and submitted August 
5, 2010) in conjunction with the arborist’s report by David Gress, which she references, clarifies her documentation 
of direct removal of at least 11 oaks with Mr. Gress stating that at least six of the remaining oaks are impacted by 
the unpermitted development. 
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1. The decision of the Planning & Development Director (the “Director’s decision”) regarding 

the extent and limits of the environmentally sensitive habitat (“ESH”) on Appellant’s 
property and the total amount of habitat removal is erroneous and not supported by 
substantial evidence in the record.  Moreover, there is a disagreement among experts as to 
the limit of the ESH and the amount of habitat removal.  The Montecito Community Plan 
(“MCP”) mapping of the ESH is associated with Hot Springs Creek, not the secondary 
drainage around which the walls and bridges were installed.  The Director’s decision 
erroneously interprets the entire project site as ESH with no substantial evidence to support 
said interpretation.  Appellant retained Rachel Tierney, a qualified biologist who concluded 
that the secondary drainage where the walls and bridges were installed “is separate from the 
main channel and is not mapped as ESH in the MCP.” 

 
It is true that a portion of the current alignment of the tributary drainage in the area of this 
unpermitted development is not mapped ESH in the Montecito Community Plan.  However, as 
discussed in the findings of denial for 09LUP-00000-00256, and reiterated in Section 7.3 of this 
staff report, Section 35.428.040.B. of the Montecito LUDC describes the applicability of the 
ESH Overlay.  First, it states that the zoning map is a guide to determining whether the ESH 
Overlay applies.  Further, it states that if ESH is found upon an investigation of a site including a 
habitat area that does not have an ESH overlay designation, then the provisions of the Overlay 
would apply; conversely, if ESH is not found, even where ESH is mapped, then the provisions of 
the Overlay would not apply.  The actual extent and location of ESH is determined during 
project specific review associated with a development application.   
 
In this case, development occurred without permits and the removal of ESH occurred in 
conjunction with this unpermitted development.  Since evaluation of the location and extent of 
the ESH did not occur prior to its removal, grading, and development, and because the 
development constitutes a zoning violation, the County applies the applicable policies and 
ordinance standards to the previous condition to determine the location and extent of the ESH 
after the fact, as if the development and associated ESH removal had not occurred.    
 
The determination of the extent of the ESH was made by P&D based on substantial evidence in 
the record.  The following substantial evidence for the determination of ESH was identified and 
discussed in the findings for denial for 09LUP-00000-00256: 
 

� Site visits conducted by the P&D Staff Biologist Melissa Mooney on March 3, 2009, and 
August 5, 2009 confirming the presence of coast live oaks and re-sprouting oaks and 
western sycamores within the tributary and Hot Springs Creek on the subject parcel; 

� Site visit by P&D Project Manager Julie Harris August 5, 2009, observing one willow re-
sprouting in the tributary; 

� Consultation with California Department of Fish and Game Environmental Scientist 
Natasha Lohmus; 

� Montecito Community Plan Biological Habitat Map and ESH Overlay map;  
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� Historic aerial photo imagery dating back to 1994, specifically the years 2001 and 2004, 
showing the presence of a closed canopy of sycamore and oak trees in the tributary and 
Hot Springs Creek (see Attachment H Historic Aerial Photographs); 

� USGS 1:24,000-scale topographic map (Santa Barbara quadrangle) showing the tributary 
as an intermittent blue-line stream;  

� USFWS NWI Wetland Maps;  
� County Flood Control Map (Montecito area, Sheet 23, showing topography of the 

tributary and Hot Springs Creek);  
� CDFG CNDDB Biogeographic Data Branch reports; and 
� Melissa Mooney’s Peer Review dated November 19, 2009 of “Biological Assessment and 

Impact Analysis, 1192 East Mountain Drive” prepared by Rachel Tierney, June 15, 2009, 
and attachments thereto (listed above), providing an analysis of the setting and the 
impacts of the subject violation. 

 
The peer review memo with its attachments was provided to the applicant/appellant and his 
representatives in a letter dated December 23, 2009 (see Attachment G of this staff report). 
 
In her June 15, 2009, assessment, Ms. Tierney reports six felled Western Sycamore trees, 
confirmed by staff on the August 5, 2009 site visit, who also observed one felled willow tree.  
Staff observed all seven trees re-sprouting from cut stumps within the top-of-bank of the 
tributary to the main branch of Hot Springs Creek.  A subsequent site visit on September 24, 
2010, in preparation for this staff report, provided additional evidence to support P&D’s original 
conclusion that the project occurred within a riparian ESH.  Observations at this site visit 
confirmed the presence of the previously identified re-sprouting oaks and sycamores, and 
documented additional new recruits of sycamores and oaks within the tributary, at least three 
new willow recruits, as well as mugwort.  Sycamores and willows are tree (and shrub) species 
indicative of streams, drainages, and riparian habitat.5,6  Mugwort is a mesic species that requires 
moderate amounts of water and is indicative of riparian habitat and wetlands.7 
 
Coast Live Oak trees, while not always indicative of a riparian habitat, are commonly found 
within riparian areas interspersed with sycamores.8  Numerous oaks were cleared from the site to 
accommodate the development, including the irrigated lawn.  Ms. Tierney estimates that 11 oaks 
were removed and four more impacted by the development; Mr. Gress reports six of the 

                                                 
5 Holland, Robert F. 1986.  Preliminary Descriptions of the Terrestrial Natural Communities of California.  CA 
Dept. of Fish and Game, October 1986. 
6 Sawyer, John O., Todd Keeler-Wolf, and Julie M. Evens. 2009.  A Manual of California Vegetation, Second 
Edition.  California Native Plant Society in collaboration with California Dept. of Fish and Game.  Sacramento, CA.  
p. 212. 
7 Reed, Porter B. Jr. 1988.  National List of Plant Species that Occur in Wetlands:  National Summary (California 
(Region 0)).  U.S. Fish Wildl. Serv. Biol. Rep. 9=88(24).  244 pp.  The reference identifies mugwort as FACW 
(Facultative Wetland) – usually occurs in wetlands (estimated probability 67% -99%), but occasionally found in 
non-wetlands. 
8 Sawyer, John O., Todd Keeler-Wolf, and Julie M. Evens. 2009.  A Manual of California Vegetation, Second 
Edition.  California Native Plant Society in collaboration with California Dept. of Fish and Game.  Sacramento, CA.  
p. 214. 
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remaining oaks have been impacted by the unpermitted development due to significant grade 
changes over 25% of the trees’ critical root zones (i.e., the trees’ canopy drip lines plus five ft.).  
However, the County assesses impacts to individual oak trees based on encroachment of 
development and irrigation within 20% or more of the root zone.  Based on this criterion and Mr. 
Gress’ data, an additional six oaks have been impacted for a total of 12 oaks impacted by this 
project. 
 
Aerial photographs dating back to 1998 clearly demonstrate the presence of a closed 
oak/sycamore canopy over both the main branch of Hot Springs Creek and the west tributary 
with a small area (approximately 0.19 acres – area estimated using Photomapper measure tool) 
clear of trees in between.  Older imagery shows this clear area to have been present as far back as 
1998.  However, in 1994 the entire area was covered by tree canopy.  Based on this photographic 
history and 2009/2010 site visits documenting the presence of sycamores and willows re-
sprouting in the tributary, the ESH clearly covered the entire area from and including the 
tributary on the west, to and including the main branch on the east.   
 
2. The Director’s decision mandating the removal of the walls and bridges would cause 

substantially more disturbance than leaving said walls and bridges intact and implementing 
Appellant’s proposed restoration Plan.  Appellant retained David Gress, a qualified arborist, 
who opined that “removing the completed rock features of the project could result in greater 
damage to the trees and is not recommended.  Alternative measures can be taken to minimize 
the impacts from development.” 

 
In his report dated May 25, 2010, Mr. Gress did not present any evidence to support his 
conclusion that removal of the walls and bridges would cause substantially more disturbance 
than leaving them in place.  Regardless, the overarching consideration is that the structures and 
fill were installed without permits within a riparian ESH, and approval of these structures cannot 
be granted due to the policy and development code inconsistencies discussed in the original 
findings for denial of 09LUP-00000-00256, as refined by further applicant submittals and 
included herein, most importantly Montecito Community Plan Policy BIO-M-1.7.  The 
remaining trees assessed by Mr. Gress have already been impacted by the unpermitted 
development, fill and irrigated lawn.  Removal of the unpermitted structures would be part of an 
overall ESH restoration plan that has yet to be developed.  Any restoration plan that could be 
found consistent with these policies and development standards would ensure that removal of 
structures, and artificial fill occurs with the most effective tree protection measures incorporated 
during restoration activities.   
 
3. Appellant’s proposed Restoration Plan incorporates input from a local professional 

horticulturist, biologist, and an arborist.  These professionals collectively opine that the 
Restoration Plan would be beneficial over baseline conditions.  The Appellant’s proposed 
Restoration Plan would include removal of invasive exotic Arundo donax [of an 
undetermined amount] in the Hot Springs Creek corridor.  Appellant’s proposed Restoration 
Plan was initially very positively received by Planning & Development Staff in verbal 
communications with Appellant’s development team. 
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For the purpose of abating a zoning violation of this kind, the County looks to the conditions on 
the site prior to the unpermitted development activities (i.e., the closed canopy conditions of the 
ESH).  Thus, the purpose of the restoration plan should be to restore the native riparian habitat 
that existed prior to the commencement of the unpermitted activities, with the goal of returning 
the riparian corridor to its natural state and functions, including habitat for native fauna 
especially birds, reptiles and amphibians.  Previously, an intact riparian tree canopy covered the 
tributary at the project site and provided a contiguous habitat and wildlife corridor from its 
upstream reaches to its confluence with the main branch of Hot Springs Creek.  While the 
applicant’s submitted restoration plan may be an improvement over the conditions on the ground 
today, the proposed plan does not meet the restoration goals of restoring the site to its pre-
existing condition.   
 
P&D Biologist Melissa Mooney reviewed the Bagdasarian appeal and Ms. Tierney’s revised 
Biological Assessment and Impact Analysis, dated May 25, 2010.  Ms. Mooney notes that few 
changes were made to the report in response to the county’s peer review, and the only substantial 
change was the acknowledgment of a 3:1 restoration that would require 3.31 acres of restoration 
(i.e., to mitigate for a loss of 1.1 acres of ESH).  The County’s calculation of impacts (1.1 acres) 
is based on the data in Table 4 of the Tierney report: 0.56 acres in the main drainage was 
converted to lawn (page 23, column 3), and 0.51 acres was affected in the secondary drainage 
(page 24, column 2, adding 0.46 and 0.05 = 0.51).  Therefore, the total impacted acreage is, at a 
minimum, 1.07, or 1.1 acres (0.56 + 0.51).  No figures are included in either version of the 
Tierney report showing the areas of impact as detailed in Table 4.  
 
The proposed restoration plan appears to include some positive restoration components, 
including native plant and tree restoration in the former rock stockpile area at the southeast 
corner of the lot just east of the creek confluence, removal of the invasive plant Arundo donax in 
the main branch of Hot Springs Creek and the confluence,9 and the planting of native species 
within the tributary.  However, the restoration plan does not include removal of any of the 
unpermitted structures or irrigated lawn or restoration of any of the grade to its pre-existing 
condition, nor does it propose to restore more than 0.25 acres of ESH that was directly impacted 
by the unpermitted development.  The proposed plan would only remove the margins of the 
irrigated lawn and replace it with a large variety of nominally native plant species, including 
species not native to this part of California or South Coast riparian areas (e.g., California 
buckeye, Ceanothus maritimus, Western redbud),10 that appears to be designed as a decorative 
landscape.  According to the applicant’s restoration plan, most of the irrigated lawn would 
remain.  Implementation of the applicant/appellant’s plan would result in a net loss of ESH.  
Therefore, staff concludes that the proposed restoration plan does not meet the purpose of 
restoration of a riparian Environmentally Sensitive Habitat.  
 

                                                 
9 Arundo donax does not infest the entire 0.40 acres to be restored in Hot Springs Creek, as reported in the Tierney 
report.  Restoration of the creek within this area would benefit not only from removal of the Arundo but other weedy 
species that occur in the creek as well, including fennel (Foeniculum vulgare), which is developing a strong 
infestation, among other weeds.   
10 Smith, Clifton F.  1998.  A Flora of the Santa Barbara Region, California.  Second Edition. 
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As always when the project is the abatement of a zoning violation, staff tries to work 
collaboratively with applicants to reach a positive permitting outcome.  However, initial positive 
responses upon receiving a submittal do not replace in-depth review of a proposal.  The 
determination that the restoration plan was not adequate was made after in-depth review of the 
plan by P&D staff including the staff biologist.  
 
4. Appellant’s proposed Restoration Plan would not only decrease the amount of remaining 

lawn, but would restore a great amount of area around the existing walls and bridges. 
 
See response to item 3 above.  Additionally, the area of irrigated lawn to be removed is not 
reported or defined on project plans.  Based on the proposed restoration data (see Figure 4 of Ms. 
Tierney’s report dated May 25, 2010), only approximately 0.25 acres of the ESH that was 
actually disturbed by the unpermitted activities are proposed to be restored (i.e., planting of 
native plant species).  The remainder of onsite restoration is proposed for the rock stockpile area 
(0.22 acres not included in the documented 1.1 acres of lost or disturbed ESH), where the 
majority of replacement oaks and sycamores is proposed, and the main branch and confluence of 
Hot Springs Creek where no disturbance occurred (removal of the weed, Arundo donax, which 
has invaded an undetermined portion but not the entire 0.40-acre area proposed for weed 
removal). 
 
5. Appellant’s proposed plant palette for the Restoration Plan was carefully selected by a local 

qualified horticulturalist and includes a number of local native plants. 
 
The plant palette for a habitat restoration would by definition include nothing but local native 
plant species and the proposed plant species must be appropriate to the habitat to be restored.  
Habitat restoration is not the planting of any native species and/or the creation of a native plant 
garden; it is the restoration of a habitat using local plant species that would occur within that 
habitat naturally to meet certain predetermined objectives.11  These objectives might include, for 
example: (1) to restore the tree canopy lost in the area between the tributary and Hot Springs 
Creek by approximately 50% over pre-disturbance conditions; and/or (2) to provide a 50% 
increase in density of the understory habitat within the disturbed area; and/or (3) to restore the 
amounts and types of species that were present in the area before the disturbance.  It appears 
from the submitted plans that a large, unspecified area of irrigated lawn is proposed to be 
retained with a broad selection of native plants to create what appears to be a decorative 
landscape with natives rather than riparian habitat restoration, including California natives that 
are not endemic to this locale (e.g. California buckeye, Western redbud and Ceanothus
maritimus).     
 
6. Appellant retained David Gress, a qualified arborist, and has consented to his 

recommendation to replant a total of more than fifty (50) Coast Live Oak saplings and eighty 
(80) California Sycamores to mitigate the impacts of development. 

 

                                                 
11 MLUDC Subsection 35.428.040.K.5 specifically requires the use of “native species that would normally occur at 
the site prior to disturbance” in a restoration plan. 
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Coast Live Oak (Quercus agrifolia) and Western Sycamore (Platanus racemosa, also commonly 
referred to as California Sycamore) are appropriate to an adequate restoration plan in the 
disturbed area, as these were the tree species that existed prior to the disturbance.  Willows 
should also be included in an adequate restoration plan for this area.  A 10:1 replacement ratio, 
which is the standard for tree replacement in a habitat restoration plan,12 would result in a need 
for 170 Coast Live Oaks (11 removed, at least six adversely impacted, according to Mr. Gress) 
and 60 Western Sycamores (six removed). 
 
7. Appellant’s proposed Restoration Plan would implement thirteen (13) additional tree 

protection measures to protect and enhance oaks and sycamores on the Project site. 
 
The thirteen tree protection measures are listed in the arborist’s report, dated May 25, 2010.  The 
measures include several intended to protect remaining trees from further damage in order to 
complete construction per the applicant’s proposed project.  Other measures are proposed to 
mitigate the impacts of the already constructed tree wells, including measures 1, 2, and 4.  These 
measures propose to adjust irrigation to prevent water from contacting oak tree trunks and 
entering tree wells, install drain pipes in the tree wells for oaks #8 and #18, and provide annual 
inspections by a certified arborist of those oak trees that have soil/fill impacting more than 25% 
of the critical root zone.  In the event that this appeal is granted, P&D would recommend having 
peer review for the adequacy of the 13 recommended tree protection measures. 
 
8. The benefits of the amount of off-site restoration that could be achieved with in-lieu fees 

exceed the benefit of removing the walls and bridges and limiting restoration to Appellant’s 
property.  Moreover, the walls are less than six (6) feet in height.  The Montecito Land Use 
& Development Code does not require permits for walls under six (6) feet when they are not 
located in an ESH. 

 
Montecito Community Plan Development Standard BIO-M-1.6.2 and MLUDC Subsection 
35.428.040.K.5 require mandatory onsite restoration for any project disturbed buffer or riparian 
vegetation within a creek.  The applicant/appellant’s proposed plan does not maximize the 
restoration opportunities available onsite.  Onsite restoration opportunities include restoring the 
area between Hot Springs Creek and the tributary, now covered by lawn, artificial fill and 
retaining walls, and areas upstream of the tributary adjacent to the main residence.  As recently 
as 2009, this upstream area still had mature tree canopy with an understory of nonnative plants, 
which could benefit from restoration.  Reconnecting the riparian corridor both upstream and 
downstream of the proposed project site would restore a contiguous wildlife corridor along the 
tributary to the confluence with Hot Springs Creek, which is a goal of the restoration. 
 
The County does not have an in-lieu fee program to which the applicant could contribute.  The 
appellant states on page 11 of the appeal that he has had preliminary discussions with the Land 
Trust for Santa Barbara County and the Carpinteria Creek Watershed Coalition to pay in lieu 

                                                 
12 County of Santa Barbara Planning and Development.  A Planner’s Guide to Conditions of Approval and 
Mitigation Measures.  Published December 2002, Revised June 2010.  The original manual was first printed May 5, 
1994. 
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fees to support riparian habitat restoration elsewhere; however, no plan or specifics were 
submitted.  Absent any specific offsite restoration plan or program, a conclusion that the benefits 
of offsite restoration would exceed the benefits of removing the walls and bridges and restoring 
riparian habitat on the site cannot be determined.  Furthermore, without substantial onsite 
restoration, there would be no habitat restoration benefit to the Hot Springs Creek watershed, 
where the riparian ESH was removed.   
 
Regarding MLUDC permitting requirements, as stated by the County Grading Inspector in 
Correction Notice 20028, issued on March 16, 2009, a grading permit is required.  Pursuant to 
Section 14-6(a) of the County Grading Ordinance a grading permit is required when fill exceeds 
three (3) feet in vertical distance from the natural contour of the land.  When a grading permit is 
required, a Land Use Permit (LUP) is also required, regardless of the ESH Overlay designation.  
Specifically, MLUDC Subsection 35.420.040.B.1.e states that grading is exempt from LUP 
requirements when a permit is not required by County Code Chapter 14 (i.e., the Grading 
Ordinance).  The highest retaining wall is approximately 5’9” high and the deepest tree well 
approximately three feet deep and these walls hold back at least three vertical feet of artificial 
fill.  Therefore, a grading permit is required (reconfirmed by personal communication with Tony 
Bohnett, Grading Inspector, September 16, 2010) and thus, so is a LUP. 
 
9. Early meetings between the Appellant and Appellant’s agents and the County led the 

Appellant to believe that additional time and money put toward a restoration could result in 
an after-the-fact approval by the County. 

 
As stated in the Issue Summary of this staff report, from the time the zoning violation was 
determined, P&D staff have reiterated that approval of any project except full restoration with 
removal of the unpermitted structures would be difficult to achieve given the policies and 
provisions of the Montecito Community Plan and the MLUDC.  However, staff offered the 
applicant’s team the opportunity to propose an alternative, provided they could demonstrate how 
the development would be consistent with policies, in combination with restoration.  The 
applicant/appellant chose to pursue permitting of all of the unpermitted structures rather than 
structure removal and habitat restoration.  Although the revised restoration plan is a step in the 
right direction with regards to restoration plantings and removal of some (but not all) of an 
unspecified area of irrigated lawn around the lawn’s periphery, the proposed retention of all of 
the structural development, the lawn and the artificially created grade are not allowable uses 
within a riparian corridor/ESH nor has the applicant demonstrated how this development could 
be found consistent with MCP Policy BIO-M-1.7 and MLUDC Subsection 35.428.040.K.2.   
 
As stated in Appeal Issue #1, the appellant simply disagrees that the area of project disturbance 
occurred within a riparian corridor/ESH.  The arguments they present in their rebuttal to P&D’s 
findings for denial are not supported by the evidence on the record.  As stated by P&D in its 
original peer review of the restoration plan, in the findings for denial and in this staff report, the 
evidence clearly demonstrates that the unpermitted development occurred within riparian ESH.   
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7.0 PROJECT ANALYSIS 

7.1 Environmental Review 
A Notice of Exemption from CEQA pursuant to CEQA Guidelines Section 15270 has been 
prepared because staff recommends denial of the applicant’s appeal and de novo denial of the 
Land Use Permit request to retain all of the unpermitted grading and structures.  Therefore, 
because the project is a denial, this statutory CEQA exemption would apply.  See Attachment B. 
 
7.2 Comprehensive Plan Consistency 
The following policy consistency analysis is the basis for the findings of denial for 09LUP-
00000-00256.  The project, as proposed, cannot be found consistent with these policies. 
 
 

REQUIREMENT DISCUSSION 
Montecito Community Plan Policy BIO-M-
1.7: No structures shall be located within a 
riparian corridor except:  public trails that 
would not adversely affect existing habitat; 
dams necessary for water supply projects; 
flood control projects where no other method 
for protecting existing structures in the 
floodplain is feasible and where such 
protection is necessary for public safety, other 
development where the primary function is for 
the improvement of fish and wildlife habitat 
and where this policy would preclude 
reasonable development of a parcel.  Culverts, 
fences, pipelines, and bridges (when support 
structures are located outside the critical 
habitat) may be permitted when no alternative 
route/location is feasible.  All development 
shall incorporate the best mitigation measures 
feasible to minimize the impact to the greatest 
extent. 
 

Inconsistent:  The proposed project includes 
the following structures within a riparian 
corridor, specifically within a seasonal 
tributary of Hot Springs Creek:  approximately 
410 linear feet of site and retaining walls, 12 
tree wells around native trees, and two 
pedestrian bridges to access a portion of the 
property.  None of the structures qualify as any 
of the structures allowed by this policy.  This 
policy only allows bridges when no alternative 
route or location is feasible and when the 
bridge support structures are located outside of 
the critical habitat.  In this case, the bridges’ 
support structures are located within the banks 
of the creek within an area of riparian habitat 
that was removed to accommodate the 
unpermitted development.  Furthermore, the 
applicant has not clearly established the need 
for footbridges to access this portion of the 
property.  Both of the lots on which this 
development was constructed are already fully 
developed with typical estate development 
including single family dwellings on each lot, 
several accessory structures and uses, and 
formal landscaping and lawn.  The unpermitted 
development is not necessary to achieve 
reasonable use of the parcels as reasonable use 
is had, and sufficient land is available to 
support additional development or 
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REQUIREMENT DISCUSSION 
redevelopment on both lots without 
encroaching into the riparian corridor along the 
tributary and the main channel of Hot Springs 
Creek.  Therefore, as none of the structures 
qualify as any of the structures allowed by this 
policy, the proposed project is inconsistent. 
 

Montecito Community Plan Policy BIO-M-
1.3: Environmentally Sensitive Habitat (ESH) 
areas within the Montecito Planning Area 
shall be protected, and where appropriate, 
enhanced.

Montecito Community Plan Development 
Standard BIO-M-1.3.1:  All applicants 
proposing new development within 100 feet of 
an Environmentally Sensitive Habitat (ESH) 
shall be required to include setbacks or 
undeveloped buffer zones from these habitats 
as part of the proposed development except 
where setbacks or buffer zones would preclude 
reasonable development of the parcel. In 
determining the location, width and extent of 
setbacks and buffer zones, staff shall refer to 
the Montecito Biological Resources Map as 
well as other available data (e.g., maps, 
studies, or observations). If the project would 
result in potential disturbance to the habitat, a 
restoration plan shall be required.  When 
restoration is not feasible onsite, offsite 
restoration may be considered. 

Montecito Community Plan Development 
Standard BIO-M-1.3.2:  In the event that 
activities considered to be zoning violations 
result in the degradation of an 
Environmentally Sensitive Habitat (ESH), the 
applicant shall be required to prepare and 
implement a habitat restoration plan.

Inconsistent.  The policies and development 
standards of the Montecito Community Plan 
herein were adopted in 1992 to protect riparian 
corridors, which are by definition 
environmentally sensitive habitat, from 
impacts associated with development.  Specific 
protections are required pursuant to these 
policies beginning with prohibitions on 
development within the ESH itself as well as 
within ESH buffers.  The policies and 
development standards also require restoration 
of the ESH when and where damage has 
occurred.  As mentioned above, none of the 
structural development included in this project 
is allowed within the riparian corridor pursuant 
to Montecito Community Plan Policy BIO-M-
1.7.  Furthermore, the unpermitted 
development is inconsistent with all of the 
policies and development standards cited 
herein, as discussed below. 
 
The project is located partially in an area 
mapped ESH and partially in an area not 
previously mapped as ESH.  The gross scale of 
ESH mapping as part of the Community Plan 
necessitates site specific biological resources 
analysis associated with each particular project.  
In the instant case, following site visits, review 
of reports, historic aerial photographs and 
additional relevant documents, the P&D 
Biologist, Melissa Mooney, confirmed that 
both the main stream and its tributary, as well 
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REQUIREMENT DISCUSSION 
Degraded or disturbed portions of an ESH 
area outside of any formal landscaping plan 
shall be restored with appropriate native 
species to offset increased development and 
increased human and domestic animal 
presence. 

Montecito Community Plan Policy BIO-M-
1.6: Riparian vegetation shall be protected as 
part of a stream or creek buffer.  Where 
riparian vegetation has previously been 
removed, (except for channel cleaning 
necessary for free-flowing conditions as 
determined by the County Flood Control 
District) the buffer shall allow the 
reestablishment of riparian vegetation to its 
prior extent to the greatest degree possible.
Restoration of degraded riparian areas to their 
former state shall be encouraged. 

Montecito Community Plan Development 
Standard BIO-M-1.6.1:  Riparian protection 
measures shall be based on a project's 
proximity to riparian habitat and the project's 
potential to directly or indirectly damage 
riparian habitat through activities related to a 
land use permit or coastal development permit 
such as grading, brushing, construction, 
vehicle parking, supply/equipment storage, or 
the proposed use of the property.  Damage 
could include, but is not limited to, vegetation 
removal/disturbance, erosion/sedimentation, 
trenching, and activities which hinder or 
prevent wildlife access and use of habitat.  
Prior to initiation of any grading or 
development activities associated with a Land 
Use or Coastal Development Permit, a 
temporary protective fence shall be installed 
along the outer buffer boundary at the 
applicant's expense, unless the County finds 

as the area in between, constitutes riparian 
ESH13 (Attachment G). 
 
The project does not include any setbacks from 
the creek (and in fact is constructed within the 
creek) and does not provide undeveloped 
buffer zones.   
 
The unpermitted development was reported to 
the County by the California Department of 
Fish & Game, which itself was notified by a 
member of the public using the adjacent public 
trail (Hot Springs Trail).  P&D staff confirmed 
that a Land Use Permit for the structures and 
grading would have been required for the 
development activities; therefore, the activities 
constitute a zoning violation.  As the zoning 
violation constitutes near complete removal of 
the ESH, a restoration plan for the entire 
impacted area is required.   
 
The proposed project does not include an 
adequate habitat restoration plan.  Instead, the 
proposal seeks validation of the unpermitted 
grading, the as-built structures, and riparian 
ESH clearance to support a manicured lawn, in 
exchange for the introduction of a decorative 
landscape with a native plant palette (including 
plant species not native to the local area such 
as California buckeye, western redbud and 
Ceanothus maritimus) into the ESH as well as 
0.62 acres of habitat restoration/weed removal 
elsewhere on the property and an undetermined 
area off site.  Specifically, based on Figure 4 
from Ms. Tierney’s revised biological 
assessment (submitted August 5, 2010), only 
approximately 0.25 acres of the 1.1 acres of 
ESH that was disturbed would be restored 
onsite.  The remainder of onsite restoration is 
proposed for the rock stockpile area (0.22 

                                                 
13 Memo from P&D Biologist Melissa Mooney to Planner Julie Harris, dated November 19, 2009.  Peer Review, 
“Biological Assessment and Impact analysis, 1192 East Mountain Drive” prepared by Rachel Tierney, June 15, 
2009. 
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REQUIREMENT DISCUSSION 
that this measure is not necessary to protect 
biological resources (i.e., due to topographical 
changes or other adequate barriers).  Storage 
of equipment, supplies, vehicles, or placement 
of fill or refuse, shall not be permitted within 
the fenced buffer region. 

Montecito Community Plan Development 
Standard BIO-M-1.6.2:  On-site restoration of 
any project-disturbed buffer or riparian 
vegetation within creeks in the Montecito 
Planning Area shall be mandatory.  A riparian 
revegetation plan, approved by the County, 
shall be developed by a County approved 
biologist (or other experienced individual 
acceptable to the County) and implemented at 
the applicant's expense.  The revegetation plan 
shall use native species that would normally 
occur at the site prior to disturbance.  The plan 
shall contain planting methods and locations, 
site preparation, weed control, and monitoring 
criteria and schedules.
 

acres), which was not part of the documented 
1.1 acres of disturbed ESH, and the main 
branch and confluence of Hot Springs Creek 
(0.40 acres of Arundo donax removal)14, where 
no project disturbance occurred.  Rather than 
restore the impacted habitat onsite, as well as 
additional disturbed habitat available for 
restoration upstream along the tributary, and 
habitat directly disturbed by the 
applicant/appellant on the neighboring 
property, as required by policy, the 
applicant/appellant requests approval to pay in-
lieu mitigation fees for creek restoration 
elsewhere on the South Coast. 
 
The proposed retention of the formal irrigated 
lawn and access via the pedestrian bridges 
indicate intentions to intensify human use 
within this ESH area.  Intensification of human 
activity within the ESH will adversely affect its 
value to wildlife.  The closed tree canopy that 
previously existed between the two creek 
channels prior to the unpermitted work is also 
not proposed to be restored.  Closed canopy 
riparian habitats provide safe wildlife corridors 
and connectivity between different habitat 
areas.  The removal of the riparian habitat 
along the length of the tributary in the project 
area fragments the corridor provided by the 
tributary, breaking up the connectivity between 
the intact riparian habitat upstream and 
downstream of the project area.  The lawn does 
not provide the connectivity between the two 
creek channels provided by the closed canopy 
of native trees.  Therefore, as proposed, the 
restoration plan would not restore the functions 
of an intact riparian habitat corridor.  Finally, 
the current restoration plan does not propose to 
restore the ESH vegetation removed from the 
neighbor’s lot without his permission.   
 

                                                 
14 Arundo donax does not infest the entire 0.40 acres, but rather a much smaller match of an undefined area and 
scattered individuals. 
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REQUIREMENT DISCUSSION 
Grading activities, movement and storage of 
construction vehicles and stockpiling of rocks 
and construction materials occurred throughout 
the ESH area.  Inconsistent with the ESH 
policies and development standards, all 
construction and grading occurred without any 
protection measures in place.   
 
The damage to the ESH has already occurred 
but that does not justify 1) allowing the 
unpermitted development to remain, or 2) 
foregoing adequate habitat restoration.  The 
development constitutes a zoning violation; it 
is development that is not allowed by policy 
within ESH riparian corridors, and adequate 
restoration has not been proposed.  Therefore, 
the proposed project is not consistent with 
these policies and development standards. 
 

Montecito Community Plan Policy BIO-M-
1.15:  To the maximum extent feasible, 
specimen trees shall be preserved.  Specimen 
trees are defined for the purposes of this policy 
as mature trees that are healthy and 
structurally sound and have grown into the 
natural stature particular to the species.
Native or non-native trees that have unusual 
scenic or aesthetic quality, have important 
historic value, or are unique due to species 
type or location shall be preserved to the 
maximum extent feasible.   

Montecito Community Plan Development 
Standard BIO-M-1.15.1:  All existing 
specimen trees shall be protected from damage 
or removal by development to the maximum 
extent feasible.   

Montecito Community Plan Policy BIO-M-
1.16:  All existing native trees regardless of 
size that have biological value shall be 
preserved to the maximum extent feasible. 

Inconsistent:  The policies and development 
standards herein call for the protection of 
specimen and native trees, especially oak trees.  
The purpose of these policies is to allow 
development to move forward with special care 
taken to protect these trees during the planning 
and construction phases (i.e., careful siting of 
new development with implementation of tree 
protection measures) so that the long term 
health of the trees will not be adversely 
impacted by new development.   
 
At least 11 Coast Live Oaks and six Western 
Sycamores were removed to accommodate the 
applicant’s structural development, grading 
and irrigated lawn.  P&D’s staff biologist 
documented 12 tree wells constructed around 
remaining native trees.  The project’s arborist 
assessed the health of 21 Coast Live Oaks and 
one Western Sycamore remaining on the 
property that were directly affected by the 
recent unpermitted grading and construction 
activities (i.e., construction within the critical 
root zone – below the canopy drip line plus 



Bagdasarian-Karman Appeal of P&D Denial of 09LUP-00000-00256 
Case # 10APL-00000-00016 
Hearing Date:  October 27, 2010 
Page 19 
 
 

REQUIREMENT DISCUSSION 
Montecito Community Plan Development 
Standard BIO-M-1.16.1:  Where native trees 
of biological value may be impacted by new 
development (either ministerial or 
discretionary), a Tree Protection Plan shall be 
required.  The decision to require preparation 
of a Tree Protection Plan shall be based on the 
location of the native trees and the project's 
potential to directly or indirectly damage the 
trees through such activities as grading, 
brushing, construction, vehicle parking, 
supply/equipment storage, trenching or the 
proposed use of the property.  The Tree 
Protection Plan shall be based on the County's 
existing Tree Protection Plan standards and 
shall include a graphic depiction of the Tree 
Protection Plan elements on final grading and 
building plans (Existing landscaping plans 
submitted to County Board of Architectural 
Review (BAR) may be sufficient).  A report 
shall be prepared by a County approved 
arborist/biologist which indicates measures to 
be taken to protect affected trees where 
standard measures are determined to be 
inadequate.  If necessary, an appropriate 
replacement/replanting program may be 
required.   The Tree Protection Plan shall be 
developed at the applicant's expense.  The plan 
shall be approved by RMD prior to issuance of 
a Land Use or Coastal Development Permit.   

Montecito Community Plan Policy BIO-M-1-
1.17:  Oak trees, because they are particularly 
sensitive to environmental conditions, shall be 
protected to the maximum extent feasible. All 
land use activities, including agriculture shall 
be carried out in such a manner as to avoid 
damage to native oak trees. 
 

five feet).  The arborist indicates that at least 
six of the remaining oaks are adversely 
impacted by the tree wells and retaining walls 
based on encroachment into the critical root 
zone of at least 25%.15,16  The development 
was not carried out in such a manner as to 
avoid or minimize damage to the native oaks 
and sycamores.  Tree protection measures were 
not implemented during construction; 
construction vehicles were operated under tree 
canopies and sandstone boulders were 
stockpiled below tree canopies.  The arborist 
also reports that the remaining trees, which 
were pruned, were thinned too much.   
 
The proposed restoration plan would replace 
the removed trees within the rock stockpile 
area in the southeast corner of the lot (near the 
Hot Springs Creek trailhead) rather than in the 
locations from which they were removed (i.e., 
along the tributary and in the area between the 
tributary and main branch).  Apart from a 
general note listing oaks and sycamores on the 
plant list, tree replacement for both the 
removed trees and the existing but impacted 
trees identified by the arborist has not been 
incorporated into the restoration plan.  
Therefore, as none of these policies and 
development standards were followed during 
construction, and as the proposed restoration 
plan is inadequate, the proposed project is not 
consistent with the policies cited herein.   
 

Land Use Element Hillside and Watershed Inconsistent:  The project was not designed to 

                                                 
15 Arborist Report, dated May 25, 2010, prepared by David R. Gress, Consulting Arborist. 
16 Based on the County’s standard of impact to trees of encroachment into 20% of the drip line plus five feet, and 
Mr. Gress’ data, twelve oaks have been impacted. 
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REQUIREMENT DISCUSSION 
Protection Policy 1:  Plans for development 
shall minimize cut and fill operations.  Plans 
requiring excessive cutting and filling may be 
denied if it is determined that the development 
could be carried out with less alteration of the 
natural terrain. 

Land Use Element Hillside and Watershed 
Protection Policy 2:  All developments shall be 
designed to fit the site topography, soils, 
geology, hydrology, and any other existing 
conditions and be oriented so that grading and 
other site preparation is kept to an absolute 
minimum.  Natural features, landforms, and 
native vegetation, such as trees, shall be 
preserved to the maximum extent feasible.  
Areas of the site which are not suited to 
development because of known soil, geologic, 
flood, erosion or other hazards shall remain in 
open space. 
 

fit the site topography.  Grading and retaining 
walls were constructed within a stream corridor 
to support fill (up to 5 ½ ft. in some locations 
based on the tallest retaining wall), which was 
used to create a relatively level, irrigated lawn.  
The project does not preserve natural features 
(i.e., natural stream banks) or native vegetation 
and at least 17 mature native trees were 
removed.  Grading occurred to support 
construction of structures that are not allowed 
in stream corridors (pursuant to Montecito 
Community Plan Policy BIO-M-1.7, cited 
above) and that resulted in removal of, and 
impacts to, riparian ESH.  Additionally, the 
two bridges were constructed within the stream 
corridor below the top of bank without any 
hydrologic analysis to determine whether the 
bridges are appropriately located or built at the 
appropriate heights and structural 
specifications for flood water passage.  
Therefore, the project is not consistent with 
these policies. 
 

Land Use Element Flood Hazard Area Policy 
1.  All development, including construction, 
excavation, and grading, except for flood 
control projects and non-structural 
agricultural uses, shall be prohibited in the 
floodway unless off-setting improvements in 
accordance with HUD regulations are 
provided. If the proposed development falls 
within the floodway fringe, development may 
be permitted, provided creek setback 
requirements are met and finish floor 
elevations are above the projected 100-year 
flood elevation, as specified in the Flood Plain 
Management Ordinance.

Land Use Element Flood Hazard Area Policy 
2.  Permitted development shall not cause or 
contribute to flood hazards or lead to 

Inconsistent:  P&D staff consulted with the 
Flood Control District on June 21, 2010.17  The 
Flood Control District determined that at a 
minimum the Flood Plain Management 
Ordinance (Chapter 15A of the County Code) 
applies to the southern end of the property, 
where the south bridge is located, because this 
area is mapped as floodway.  It is also likely 
that Chapter 15A would apply to the north 
bridge.  Photos demonstrate that the bridges 
have not been designed or constructed 
consistent with the Chapter 15A.  As built, 
both bridges are located below the top of bank 
of the tributary and could be impacted by 
heavy debris flows, which could knock out 
either or both bridges and cause or contribute 
to flood hazards downstream.  The Hot Springs 
Creek watershed, which includes the tributary, 

                                                 
17 Personal communication with Flood Control District staff Nick Bruckbauer and Mike Parker, June 21, 2010. 
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REQUIREMENT DISCUSSION 
expenditure of public funds for flood control 
works, i.e., dams, stream channelizations, etc.

Montecito Community Plan Policy FD-M-2.1:  
Development shall be designed to minimize the 
threat of on-site and downstream flood 
potential and to allow recharge of the 
groundwater basin to the maximum extent 
feasible. 
 

can generate heavy debris flows including rock 
and boulder debris.  The bridges do not appear 
to be constructed to withstand such debris 
flows.18   
 
Of the two pedestrian bridges, the south bridge 
and its footings are constructed entirely within 
the floodway.  A hydrologic analysis using the 
HEC-2 model is required to specifically 
determine the base flood elevation and the 
bridge must be constructed at a minimum 
elevation of two feet above the base flood 
elevation.  Although the north bridge is not 
located within the mapped floodway or 
floodplain it is located below the top of bank 
within the channel.  Therefore, an analysis is 
also required to determine the base flood 
elevation and the height above it at which the 
bridge must be constructed.   
 

 
7.3 Zoning: Montecito Land Use and Development Code Compliance 
The following MLUDC compliance analysis attributed to the basis for the findings of denial by 
the P&D Director.  The project, as proposed, does not comply with these MLUDC requirements. 
 
Section 35.428.040.A. Purpose and intent.  The Environmentally Sensitive Habitat Area (ESH) 
overlay zone is applied to areas with unique natural resources and/or sensitive animal or plant 
species, where existing and potential development and other activities may despoil or eliminate the 
resources.  This overlay zone is intended to: 
1. Protect and preserve specified areas in which plant or animal life or their habitats are either 

rare or especially valuable because of their role in the ecosystem, and that could be easily 
disturbed or degraded by human activities and developments; and 

2. Ensure that each project permitted in the overlay zone is designed and carried out in a manner 
that will provide maximum protection to sensitive habitat areas. 

Section 35.428.040.B. Applicability. 
1. Determination of applicability.  The zoning map shall guide determining whether this overlay 

zone applies to any area of land or water.  If a particular lot or lots within an ESH overlay zone 

                                                 
18 ibid. 
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are determined by the Director not to contain the pertinent species or habitat, the regulations of 
this overlay zone shall not apply. 

2. Identification of newly documented sensitive habitat areas.  If an environmentally sensitive 
habitat area is identified by the Director to be located on site during permit application review, 
but the habitat area does not have an ESH overlay designation, the applicable requires of 
Subsection C through Subsection O below shall apply. 

As stated in the ESH Overlay, cited above, the overlay is applied to areas with unique natural 
resources and/or sensitive animal or plant species, and where development or other activities 
may harm the resources.  The Overlay was adopted in 1992 with approval of the Montecito 
Community Plan and incorporated into the Montecito Zoning Ordinance (now known as the 
MLUDC).  The adopted overlay zoning map serves as a guide to landowners and County 
planners to be aware of ESH at a given site but is not the only determining factor.  The actual 
extent and location of ESH is determined during review of a development application where the 
focus is at a site specific level.   

The project is located partially in an area mapped ESH and partially in an area not previously 
mapped as ESH.  The gross scale of mapping ESH as part of the Community Plan necessitates 
site specific biological resources analysis associated with each particular project.  In the instant 
case, because the development constitutes a zoning violation, the County must determine the 
location and extent of the ESH after the fact, as if the development and associated ESH removal 
had not occurred, and apply applicable policies and ordinance standards to that previous 
condition.   

Following site visits, review of reports, historic aerial photographs, and additional relevant 
documents listed in Section 6.0, the P&D Biologist, Melissa Mooney, confirmed that both the 
main stream and its tributary, as well as the area in between, constitutes riparian ESH.19  As 
discussed in greater detail in Sections 6.0 and 7.2 of this staff report, staff determined the 
unpermitted development activities occurred within riparian ESH; therefore, the MLUDC 
requirements of the ESH Overlay apply to the project.   

Subsection 35.428.040.K.2.  Prohibition on development within a riparian corridor. No
structure shall be located within a stream corridor except:  

a.   Public trails that would not adversely affect existing habitat;
b.   Dams necessary for water supply projects;
c.   Flood control projects where no other method for protecting existing structures in the 

floodplain is feasible, and where the protection is necessary for public safety;  
d.   Other development where the primary function is for the improvement of fish and wildlife 

habitat; and
e.   Within the Inland area, other development where this requirement would preclude 

reasonable development of a lot.  

                                                 
19 Memo from P&D Biologist Melissa Mooney to Planner Julie Harris, dated November 19, 2009.  Peer Review, 
“Biological Assessment and Impact analysis, 1192 East Mountain Drive” prepared by Rachel Tierney, June 15, 
2009. 
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Culverts, fences, pipelines, and bridges (when support structures are located outside the critical 
habitat) may be permitted when no alternative route/location is feasible. All development shall 
incorporate the best mitigation measures feasible to minimize the impact to the greatest extent.
Inconsistent:  The proposed project includes the following structures within a riparian corridor, 
specifically within a seasonal tributary of Hot Springs Creek:  approximately 410 linear feet of 
site and retaining walls, 12 tree wells around native trees, and two pedestrian bridges to access a 
portion of the property.  None of these structures are allowed by this MLUDC development 
standard.  This development standard only allows bridges when no alternative route or location is 
feasible and when the bridge support structures are located outside of the critical habitat.  In this 
case, the bridges’ support structures are located within the banks of the creek and not outside the 
critical habitat, as required by the development standard.  Furthermore, the applicant has not 
clearly established that this portion of the property is necessary to access by either of the two 
pedestrian footbridges crossing the seasonal tributary of Hot Springs Creek.  Both of the lots on 
which this development was constructed are already fully developed with typical estate 
development including single family dwellings on each lot, several accessory structures and uses, 
and formal landscaping and lawn.  The unpermitted development was not necessary to achieve 
reasonable use of the parcels as reasonable use is had, and sufficient land is available to support 
additional development or redevelopment on both lots without encroaching into the riparian 
corridor along the tributary and the main channel of Hot Springs Creek.  Therefore, as none of 
the structures qualify as any of the structures allowed by this development standard, the proposed 
project is inconsistent. 

Subsection 35.428.040.K.4.  Riparian protection measures - Inland area. Riparian protection 
measures shall be based on the project's proximity to riparian habitat and the project's 
potential to directly or indirectly damage riparian habitat through activities related to a Land 
Use Permit such as grading, brushing, construction, vehicle parking, supply/equipment storage, 
or the proposed use of the property. Damage could include vegetation removal/disturbance, 
erosion/sedimentation, trenching, and activities which hinder or prevent wildlife access and use 
of habitat. Prior to issuance of a Land Use Permit, the applicant shall include a note on the 
grading and building plans stating the following riparian habitat protection measures:

a.   A setback of 50 feet from either side of top-of-bank of the creek, that precludes all ground 
disturbance and vegetation removal; and

b.   That protective fencing shall be installed along the outer buffer boundary at the 
applicant's expense prior to initiation of any grading or development activities associated 
with a Land Use Permit. Storage of equipment, supplies, vehicles, or placement of fill or 
refuse, shall not be permitted within the fenced buffer region.

Inconsistent:  This development standard calls for protection measures to be placed on a project, 
particularly during construction, and to be based on the project’s proximity to riparian habitat.  
The project is located within coast live oak riparian habitat, which was removed for unpermitted 
grading and construction and construction activities.  Approximately 1.1 acres of primarily 
riparian vegetation, mapped as ESH, including at least 11 oak and six sycamore trees were 
removed from within the creeks and the upland area between the two creeks to construct a 
relatively level irrigated lawn.  The applicant proposes to keep most of the irrigated lawn and all 
of the unpermitted development, including that which was constructed within the creek itself.  
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The fact that the damage has already occurred does not justify allowing the unpermitted 
development to remain.  As no protection measures or buffers were applied to the project, it is 
not consistent with this subsection of the MLUDC.  

Subsection 35.428.040.K.5.  Onsite restoration required - Inland area. Onsite restoration of 
any project-disturbed buffer or riparian vegetation within a creek shall be mandatory. A riparian 
revegetation plan, approved by the Director, shall be developed by a County approved biologist 
(or other experienced individual acceptable to the Director) and implemented at the applicant's 
expense. The revegetation plan shall use native species that would normally occur at the site 
prior to disturbance. The plan shall contain planting methods and locations, site preparation, 
weed control, and monitoring criteria and schedules. 
Inconsistent:  The current project does not propose to restore the full extent of the riparian ESH 
vegetation that was removed or disturbed. The restoration plan proposes to retain all of the 
structural development and most of the lawn with native shrub plantings around the perimeter of 
the lawn; the proposed restoration plan does not reestablish the functions and values of a closed 
canopy and undisturbed riparian habitat, and consists of a decorative landscape of California 
native plants, including some that would not normally occur at the site prior to disturbance 
(California buckeye, Western redbud and Ceanothus maritimus).  Therefore, the proposed 
project is not consistent with this development standard. 

Subsection 35.428.050.C.1.  Referral and determination. Prior to the approval of a … Land 
Use Permit (Section 472.110) … all development subject to the FA [Flood Hazard] overlay zone 
shall be referred to the Flood Control District for a determination as to whether the development 
is subject to the requirements of County Code Chapter 15A.  If the Flood Control District 
determines that the proposed development is subject to Chapter 15A, the development shall 
comply with the requirements of Chapter 15A.
Inconsistent:  P&D staff consulted with the Flood Control District on June 21, 2010.20  The 
Flood Control District determined that at a minimum the Flood Plain Management Ordinance 
(Chapter 15A of the County Code) applies to the southern end of the property, where the south 
bridge is located, because this area is mapped as floodway.  It is also likely that Chapter 15A 
would apply to the north bridge.  Photos of the bridges indicate that as built they would not 
comply with the minimum requirements of Chapter 15A, which require the lowest soffit of the 
bridge to be located two feet above the base flood elevation.  A hydrologic analysis using the 
HEC-2 model is required to specifically determine the base flood elevation and the bridges must 
be constructed at a minimum elevation of two feet above the base flood elevation.  Although the 
north bridge is not located within the mapped floodway or floodplain it is located below the top 
of bank within the channel.  Therefore, a model analysis is also required to determine the base 
flood elevation and the height above it at which the bridge must be constructed.  Because the 
bridges are constructed below the creek bank it is highly unlikely that they would comply with 
the requirements of Chapter 15A.  Thus, the project, as built, it does not comply with this 
subsection of the MLUDC. 
 
7.4 Subdivision/Development Review Committee 
                                                 
20 Personal communication with Flood Control District staff Nick Bruckbauer and Mike Parker, June 21, 2010. 
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Review by the Subdivision/Development Review Committee was not required because the 
project is the request for a Land Use Permit.  However, staff consulted with the Flood Control 
District who reviewed the location of the bridges (one is located within the floodway and both 
are constructed below the top-of-bank) and photos of the bridges.  The Flood Control District 
determined that, as built, the bridges do not comply with the County Flood Plain Management 
Ordinance.  Should your commission take any action other than denial, de novo, of 09LUP-
00000-00256, any further effort to approve the bridges would require the preparation of a 
hydrologic analysis, as discussed above and further review by the Flood Control District. 
 
7.5 Design Review 
With the consent of the applicant, the Montecito Board of Architectural Review did not review 
the project on July 26, 2010, given P&D’s decision to move forward with denial of the LUP.   
 
7.6 Montecito Growth Management Ordinance (MGMO) 
The project does not involve the development of a new single family dwelling on a vacant 
parcel; therefore, the MGMO does not apply.  
 

8.0 APPEALS PROCEDURE 

The action of the Montecito Planning Commission may be appealed to the Board of Supervisors 
within 10 calendar days of said action.  The appeal fee to the Board of Supervisors is $643. 
 

ATTACHMENTS

 
A. Findings for Denial 
B. CEQA Exemption 
C. Site Plans (Penfield & Smith and Appleton & Associates) 
D. Copy of Filed Appeal (including application, letter and exhibits) 
E. April 8, 2009, Zoning Violation Letter 
F. Initial Feedback Letter 
G. P&D Letter to Applicant dated December 23, 2009, with Peer Review Memo and 

Exhibits 
H. Historic Aerial Photographs 
I. Site Photos 
 
 
G:\GROUP\PERMITTING\CASE FILES\APL\2000S\10 CASES\10APL-00000-00016 BAGDASARIAN\STAFF REPORT 10-8-10 FINAL.DOCX 
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ATTACHMENT A:  FINDINGS FOR DENIAL

 
Case No. 09LUP-00000-00256 / 10APL-00000-00016 

October 27, 2010 
 

1.0 CEQA FINDINGS 
The Montecito Planning Commission finds that the proposed project is exempt from 
environmental review under the California Environmental Quality Act (CEQA) pursuant to 
CEQA Guidelines Section 15270. Please see Attachment B, Notice of Exemption.

2.0 ADMINISTRATIVE FINDINGS 

2.1 LAND USE PERMIT FINDINGS 
2.A. Findings required for all Land Use Permits. In compliance with Subsection 35.472.110.E.1 

of the Montecito Land Use and Development Code, prior to the approval or conditional 
approval of an application for a Land Use Permit the review authority shall first make all of 
the following findings: 

2.A.1. The proposed development conforms: 
2.A.1.a. To the applicable provisions of the Comprehensive Plan, including the Montecito 

Community Plan. 
The development as installed and the proposal to keep the structural development, conduct 
some restoration, and install native landscaping around the site/retaining walls and the 
perimeter of the lawn do not conform to applicable provisions of the Comprehensive Plan.  As 
discussed in Section 7.2 of the staff report dated October 8, 2010, and herein incorporated by 
reference, the project is inconsistent with policies and development standards of the Montecito 
Community Plan (MCP), adopted in 1992, to protect riparian environmentally sensitive 
habitats, oaks and other native trees, and is inconsistent with additional policies of the MCP 
and Land Use Element related to grading and flood hazards.  Therefore, because the project is 
not consistent with these policies and development standards the project does not conform to 
the applicable provisions of the Comprehensive Plan, including the Montecito Community 
Plan, and this finding cannot be made. 

 

2.A.1.b. With the applicable provisions of this Development Code [MLUDC] or falls within 
the limited exception allowed in compliance with Chapter 35.491 (Nonconforming 
Uses, Structures, and Lots). 

The proposed development does not fall within the limited exception allowed under Chapter 
35.491 of the Montecito Land Use and Development Code (MLUDC).  As discussed in Section 
7.3 of the staff report dated October 8, 2010, and herein incorporated by reference, the 
proposed project does not comply with the applicable provisions and development standards of 
the MLUDC that apply to development proposed on property subject to the Environmentally 
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Sensitive Habitat (ESH) Overlay and the Flood Hazard Overlay.  Therefore, because the 
project does not comply with the applicable provisions and development standards, this finding 
cannot be made. 

 

2.A.2. The subject property is in compliance with all laws, regulations, and rules pertaining to uses, 
subdivisions, setbacks and any other applicable provisions of this Development Code, and 
any applicable zoning violation enforcement fees and processing fees have been paid. This 
Subsection shall not be interpreted to impose new requirements on legal nonconforming 
uses and structures in compliance with Chapter 35.491 (Nonconforming Uses, Structures, 
and Lots). 
The unpermitted activities and structures constitute a zoning violation and because they are not 
consistent with the Comprehensive Plan (including the Montecito Community Plan) or the 
Montecito Land Use and Development Code (MLUDC) they cannot be approved.  Therefore, 
the subject property is not in compliance with all laws, regulations and rules of the MLUDC 
and this finding cannot be made. 

 

2.B. Additional finding required for sites zoned Environmentally Sensitive Habitat (ESH) 
Overlay. In compliance with Subsection 35.428.040.C.3 of the Montecito Land Use and 
Development Code, prior to the issuance of a Land Use Permit for development located on 
sites designated with the ESH Overlay the review authority shall first find that the proposed 
development meets all applicable development standards in Subsection 35.428.040.D 
through Subsection 35.428.040.O. 
The area of the unpermitted development is located within a mapped ESH Overlay for riparian 
habitat, confirmed by P&D Biologist (Melissa Mooney, memo to Julie Harris, dated November 
19, 2009 and reconfirmed upon review of applicant appeal submittal information and 
subsequent site visit on September 24, 2010).  Thus, the development standards of MLUDC 
Subsection 35.428.040.K apply.  As discussed in detail in Section 7.3 of the staff report dated 
October 8, 2010, and herein incorporated by reference, the project does not comply with the 
applicable development standards of this Subsection, specifically Subsections 35.428.040.K.2, 
35.428.040.K.4 and 35.428.040.K.5.  Therefore, this finding cannot be made. 
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ATTACHMENT B: CEQA NOTICE OF EXEMPTION

 
 
TO:  Santa Barbara County Clerk of the Board of Supervisors 
 
FROM: Julie Harris, Planning & Development 
 
The project or activity identified below is determined to be exempt from further environmental 
review requirements of the California Environmental Quality Act (CEQA) of 1970, as defined in 
the State and County Guidelines for the implementation of CEQA. 
 
APN: 011-020-034 and 011-020-042    Case No.: 10APL-00000-00016 
               09LUP-00000-00256 
 
Location:  North of East Mountain Drive and along Hot Springs Creek and tributary, known as 
1192 and 1194 East Mountain Drive,Montecito 
 
Project Title: Bagdasarian-Karman Unpermitted Bridges, Retaining Walls, Site Alterations 
 
Project Description: Ginger Andersen, agent for the owners Ross Bagdasarian and Janice 
Karman, requests approval of a Land Use Permit to abate Zoning Violation 09ZEV-00000-00042 
(for APN 011-020-042) and 09ZEV-00000-00115 (for APN 011-020-034).  The unpermitted 
activities include grading and construction of two pedestrian bridges within a tributary of Hot 
Springs Creek (on and below the top of bank), approximately 792 linear feet of retaining walls 
approximately four to six feet high (approximately 410 linear feet lining the east bank of the 
tributary to Hot Springs Creek), removal of an estimated 11 mature Coast Live Oak trees (Quercus
agrifolia), impacts to at least six of the remaining oaks, and removal of six Western Sycamore trees 
(Platanus racemosa), construction of 12 tree wells, numerous at grade stone borders and patios, 
installation of 0.5 to 0.7 acres of irrigated lawn, and installation of approximately 300 linear feet of a 
Myoporum hedge, a nonnative plant material along the top of the west bank of Hot Springs Creek.  
All development occurred within Environmentally Sensitive Habitat (ESH). The removal of 
approximately 1.1 acres of the riparian ESH, including the trees as well as understory vegetation, 
occurred to support the grading, structural development, and installation of the relatively level, 
irrigated lawn. 
 
The applicant requests after-the-fact approval of the Land Use Permit to keep all of the structures 
and the majority of the lawn.  In addition, the proposal includes partial habitat restoration 
(specifically, removal of an undetermined amount of Arundo donax within a larger 0.40-acre area 
Hot Springs Creek, sycamore/oak woodland restoration in 0.22 acres of the southeast corner of the 
lot, and weed removal and native planting along the banks of the tributary below the wall) and 
landscaping with native plants, not all of which are locally occurring, within the creeks’ banks, 
around the margins of the lawn, and within an area used for stockpiling of rock in the southeast 
corner of the site.   
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The applicant also removed a portion of ESH (approximately 0.13 acres) from the adjacent property 
to the east without the consent of the neighboring property owner.  The applicant does not propose 
to restore this area. 

Name of Public Agency Approving Project:  County of Santa Barbara 
Name of Person or Agency Carrying Out Project: Ginger Andersen, agent for owners Ross  
       Bagdasarian and Janice Karman 
 
Exempt Status:  (Check one) 

 Ministerial 
� Statutory Exemption 
 Categorical Exemption 
 Emergency Project 
 Declared Emergency 

Cite specific CEQA and/or CEQA Guideline Section:  15270 
 
Reasons to support exemption findings:  This exemption applies to projects which are 
disapproved.  As discussed in Sections 7.2 and 7.3 of the staff report dated October 8, 2010, 
(herein incorporated by reference), and the findings in Attachment A of the staff report dated 
October 8, 2010 (herein incorporated by reference) the proposed project is not consistent with 
the adopted General Plan, including the Montecito Community Plan and the Montecito Land Use 
and Development Code.  Therefore, the project cannot be approved and this exemption from 
CEQA applies.  
 
 
Lead Agency Contact Person:  Julie Harris           Phone #: (805) 568-3518         
 
Department/Division Representative: __________________   Date: __________ 
 
Acceptance Date: ___________________  
 
 
distribution: Hearing Support Staff  

  
   Project file  
   Date Filed by County Clerk: ____________. 
 
 
 
Revised 11/2009 
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ATTACHMENT H – HISTORIC AERIAL PHOTOS 
 
 

 
 

2008 Aerial Photo of Bagdasarian Property and Creek System Overview – The source for the blue 
line representing Hot Springs Creek and its tributary is the USGS 7.5 minute quadrangle topographic 
maps.  The green shading represents the County’s mapped ESH.  The site is outlined in red.  Note that the 
tributary in question is a significant tributary to Hot Springs Creek and that ESH mapping in 1992 
encompassed the entire tributary.   
 
The following series of photos are from the County’s Photomapper program.  Beginning in 1994 and 
ending in 2008.  Please note the resolution of older photos is not as sharp.  Air photos were taken during 
different times of the year, which accounts for different colors in vegetation and in some circumstances, 
bare tree canopies. 
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1994 Aerial Photo of Bagdasarian Property – Note the solid vegetation canopy covering both 
the main branch of Hot Springs Creek and the tributary especially in the area in which the 
construction of the retaining walls, bridges and tree wells, and lawn installation occurred.   
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1998 Aerial Photo of Bagdasarian Property – Note the apparent change in vegetation cover on 
the peninsula between the tributary and the main branch of Hot Springs Creek, as well as in the 
southeast corner.  The southeast corner is the area that has been used as a stockpile area.  The 
southeast corner and the small cleared area in the peninsula remain relatively clear of tree canopy 
from this time forward.  The tree canopy over the tributary remains intact.   

Southeast corner 

Tributary 

Main branch 
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2002 Aerial Photo of Bagdasarian Property with ESH Overlay – Riparian tree canopy 
coverage over the main branch, tributary and confluence is similar to 1998.  This is the first 
aerial photo for which the mapped ESH Overlay is available, shown by green lines.  Note the full 
tree canopy cover on the adjacent properties to the east. 
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2004 Aerial Photo of Bagdasarian Property with ESH Overlay – Again, note little to no 
change to the riparian tree canopy. 
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2006 Aerial Photo of Bagdasarian Property with ESH Overlay – Note vegetation along the 
tributary is thinner than in previous years and the shape of the cleared area on the peninsula 
appears larger.   
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2008 Aerial Photo of Bagdasarian Property – Work is apparently underway on the peninsula between 
the creek channels.  Construction and stockpiles of rock are visible.  Notice construction on the 
neighbors’ property to the east and apparent tree removal.  Refer to Attachment I for more recent photos 
from the ground. 
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ATTACHMENT I – SITE PHOTOS 
 
 
 
 

 
 

August 5, 2009 – Looking south at the tributary and the unpermitted development (walls, bridges) and lawn.  
Note re-sprouting sycamores, north bridge down in the creek channel and existing permitted buildings on the 

south lot in the background.  Note dirt roadway built across the tributary channel in foreground. 
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August 5, 2009 – North bridge over tributary, retaining wall, tree well around oak.   

Note the sycamores re-sprouting in creek. 
 

 
August 5, 2009 – At north bridge, new retaining walls, tree wells around oaks.  
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August 5, 2009 – South end of lawn and retaining wall on tributary, just north of confluence. 
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