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" EMMET J. HAWKES and SALLY HAWKES,

(SPACE BELOW FOR FILING STAME ONLY)

LAW OFFICES
HATCH AND PARENT
A PROFESSIONAL CORPORATION
21 EAST CARRILLO STREET
SANTA BARBARA, CALIFORNIA 23101
TILEFHONR 963-9231%

Attorneys for Petitioners/Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA BARBARA

‘CASE NO. 169598

(Consqlidated with
case Nno. 167375)

.PetitiOnefs and Plaintiffs,

vs.

TRIAL BRIEF

pate: 12/19/89
Time: 9:00 a.m.
Dept: 1

THE COQUNTY OF SANTA BARBARA and

its BOARD OF SUPERVISORS,
pefendants.

)
)
)
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)
)
)
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- SUMMARY
Backdrop
Thié trial is comprised of two cases arising out of the
same transaction, facts and occurrences: - They were consolidated
for purposes of trial py order of this court on June 12, 1989.
In the first case, Hawkes received an unconditional

L O A

certificate of compliance for his 1/2 acre Montecito lot (“parcel

6") over vigorous objection from various neighbors who all live on

épproximately 1/2 acre lote, meaning parcel 6 was a valid legal

lot. (Santa.Barbara Sup. Ct. no. 169598.) In the second case,

Hawkes appl’~. for a building permit which county stéff_approved
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only to have the Board of Supervisors,dedlare that while the lot

was legal, it was not wpuildable" because of an unrecorded and
almost impossible to f£ind planning comm1551on decision made in

1958 ("58-V- -12%) allowing a puilding permit on an adjacent jot

(“parcel 5%) conditioned upon consolidation of parcels 5 and 6.

A(Santa Barbara Sup. ct. No. 167375.)

For over twenty-nine (29) years county failed to enforce

hlS 1958 decision even though for at jeast seventeen (17) years
1t possessed actual notice that the combination condition had
never been “fulfilled. Parcel 6 changed hands numerousvtimes.
Ppetitioners had no actual OY inquiry notice of the alleged land
use restriction. It was not recorded in petitioners’ chain of
title. County staff at the Department of Resource Management
("RMD™) front desk did not know of its existencé nor did county
records readily available at the RMD front desk mention it and it

was not contained in the land use file for the subject property.

Certlflcate of Compllance Mandatorx

1f the subiect property was lawfully created, never
successfully comblned or merged, and then divided at a later date
in violation of the map act, “he Hawkes are entitled to an
unconditional certificate of compliance as a matter of law.
while neighbors have the burden‘of proof to go forward

with evidence to support their theories for how a merger might

- pave occurred, the map act regquires even more. It requires strict

compliance with procedural requlrements including recordatlon for
a merger to be effective. Plaintiffs_argue that the neighbors

must acceptiand county acknowledge that county's repeated>failure

12848 ' -2
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to force compliance with the map act procedureal requirements

renders the 19538 decision a nullity and of mo effect.

Building Permit should Be Issued _
parcel 6 has an unconditional certificate of compliance.

As long as the proposed residence presents no health and safety
concerns, wiich no one’claims,'petitioners are entitled to a
puilding permit. The jssuance of the pérmit is a ministerial act
which the county is duty bound to perform. The 1958 gecision
cannot bind parcel 6 because no merger occurred, it was not
reduced to @ written recorded jnstrument and Hawkes was ne&er put
on actual, inquiry or constructive notlbe of it. ~County ﬁad the
means to alert purchasers to its prior decision and failed to do
so. Under the Mansell estoppel tests, county may not deny a
puilding permit under the circumstances when there is no question
that the injury to Havkes outweighs any publlc interest
considerations. over sixty-three per cent (63/) of the homes in
the area; including the ones occupied by Mr. van Horne and Mr.
crawford, are situated on lots of less than 1 acre. Hawkes are

entitled to a puilding permit as 2 matter of both law and fairness.

STATEMENT OF FACTS
petitioners Emmet J. and Sally Hawkes (hereinafter
“petitiqners“ or "Hawkes") are the owners of a yacant one-half
acre lot iocated in an unlncorﬁorated portlon of Santa Barbara
County near Montecité. The map on the following page demonstrates
the immediate area paxcels, the parcel numbers and the names of

+he current owners.

12848 : | -3-
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on July 27, 1955, county ordinance 791 became effective.

It established the requirement, for the first time in the céunty,‘
that divisions of land into four or fewer parcels were subject to
the approval and recordation of a lot split plat. Prior to July
27, 1955, land divisions in the county into four or fewer parcels
were permltted by recorded deed. .

The sub]ect one-half (1/2) acre parcel ("parcel 6") was

created by two deeds recorded prior to July 27, 1855. The first

deed was a grant from County National Bank & Company to Neustadter

on May 23, 1946. The second deed was a grant deed from Havighurst

to Fred ‘1d Amel:a Acres ("Abres“) on June 19, 1s852.

' These two deeds together created the current parcel 6
boundary lines in full compliznce with ‘the map act. ~There were no
local ordinances then in existence.

Acres first acquired APN 11~190-05 (“parcel 5"} by grant
deed from Ralph H. and Helen GoldthwaLte, recorded 1n Book 1040,

Page 127 on December 24, 1951. Fred and Amelia Acres later

acquired the adjacent parcel 6 in June 1952.

In 1958, Amelia Acres applied for a determination by the
planning commission that parcel 5 was a permitted building site,
gince it was smaller than the one (1) acre minimum parcel size
then required by the specific district regulations of county
ordinance No. 453. On January 22, 1958,'the planning commission
granted a "variance” ("58-v-12") to allow the constructioh of a
residence on parcel 5, on the condition that parcel 5 and parcel
6, then under common ownership, be combined into one parcei to

create a single building site.

12848 ' -5=-
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The combination condition was never fulfilled by amelia

Acres or her deughter and son-in-law, Mr. and Mrs. George C. Beggs
("Beggs") - instead, just one week after the variance was granfed
(Januafy 29, 1958), a land use rieer (No. 3569) was issued to
Beggs by county fo ailow the conetruction of 3 dwelling on
parcel 5. |

on March 24, .958, Acves conveyed p. -1 5 and 6 by
grant deed. A dwelling was subsecuently ~enstructed and has since

been occupied by Beggs.A However, no deed, map or other document

‘was ever recorded to inplement. the requirement that parcels 5 and

6 be combined into a single parcel.

The "land use rider" _was never recorded nor was any other

deed map ox other document ever executed to effectuate the

combiration or to provide notice of the action to subse equent

guichasers of the progertv. Wo notice of merger was ever filed.

on March 1, 1965, having failed to réequire the orfv:nal
combination as contemplated by 58«V—12, Beggs conveyed parcel 6
alone by quitclaim deed back to Acres, and retained parcel 5.

in 1970, while paxcels 5 and 6 were separately owned,
Acres requested that the plannlng commission revoks the 1958 1end
use determlnatlon as it affected the subject parcel and also to
approve the subd1v151on of a1 1/? acr= parcel into three 1/2 acre
parcels. Over staff opposition, the planning commissiuh approved
theisubaivision requeSﬁ on the basis that the average lot size in
the immediate vicinity was already less than .42 acres. However,
before the planning commission could act on the request for

revocation of variance 58-V-12, Acres withdrew their reguest.

12848 g




1 : : Both parcels £ and 6 subsequently came back into the
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common ownership of Beggs in March 1972 when Acres again conveyed

3 parcel 6 back to the Beggs by grant deed.

4 In November 1958, M. Ernest and Jennifer A. Parks

S|l (wParks") had separately acquired parcel APN 11-190-11 from David
8| van Horne, a neighbor and an attorney for the neighbors. On May
7 11, 1979, Beggs again separalely transferred parcel 6, this time-
8 to Parks. As a result of this convéyénce, parcel 6 and parcel 11

5]l came intoc common ownership for the first time.

10 Petitioner Emmet Hawkes was Parks' real estate ageht at
11} the time of purchase. Hawkes was involved with Parkes' purchase
12}l of parcel 6 but received no commission. He knew that Parks paid
-13{l %25,000 for parcel 6, less than market.vaiug, in large part

14| pecause it had no water-and the lot by itself, in separate

15| ownarship, was landiocked. Hawkes knew that Farks made an oral
18}l (anc¢ cleariy unenforéeable) promise to Beggs not tec build on it
17|} excep’ for a horse corral, swimming pocl or extension of the back
18| yard for parcel 11. However, no 6ne ever put these pror es in
18] writing or even discussed the existénce of any legal restriction
201 v tre euitzhility of the property for development. Iﬁ a letter
21| Beggs filed in 1986 with the board and in testimonf af his recent
22 depositidn, it is evident that Beggs was not aware of and did not
23|I tell Parks and/or Hawkes about either the 1958 or the 1970

24)l decisions. These decisions were buried somewhere within county's
25 ‘voluminous files. Nothing about the 1958 decision is mnentioned in
28|| the street fiie for paréel 6 or noted on the RMD zoning maps then

available to county personnal and the public., All variance files
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for the year 1958 were recombined into a single EMD file with no

coherent method of indexing.

on June 3, 1985, before he bought the property, Hawkes
made inguiry with RMD planner Anna Marie Weiner to determine
whether-county records showed that parcel 6 was a separate,
bﬁildable parcel. She consulted the counter zoning book and the

land use or street address file for parcel 6., anZ tnen informed

“him i* was bui.dable.

vetitioners obtained a preliminary title report from
safeco Title Insurance Company, dated May 28, 1985, showing the
vesting and condl*lon of title on parcel 6 and APN 11i~-190- 11. A
review of thlS policy does not reflect the county's action taken
in variance 58—V—12,~nor is there any indication of a comblnatlon
of parcels 5 and €. '

Parcel .6 is end always has been separately taxed and was
sepafately financed while Parks owned it.

Hawkes purchased both parcels 11 and 6 from Santa Barbara
Bank and Trust on June 24, 1985, after the bank had fofeclosed
against Parks' interests in the two separate parcels. At the
time, parcel 11 was develons o3 with an existing residence in need
of extensive repairs. Parcel 6 was undeveloped and had no
existing source of water due to a long ctanding moratorium on new
weter connections within the boundaries of the Mentecito Water
District.

Petitioners paid,a fair price for both properties in
light of the condition of the house on Parcel 11 and the fact
parcel 6 had no water. The ?eti;iéners made a down payment of

$233,961 and assumed an existing loan on parcel 11l.

12848 -8~
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‘area had run into difficulties with the county. Hawkes wanted to

‘files andg determined that the parcel g land use file contained nao

Hawkes went back gz second time to make sure because an

acquaintance who . .was developing a less than one acre 1ot in the

be sure. Hawkes was unequivocally told that there would be no
zoning or other related problems with developing parcel 6.
Petitioners immediately undertook development Plans for

parcel ¢, including drilling for water. Despite the bresence of

drilling rigs in plain view of Beggs, Mr. van Horne k mM», Cxawrord;.
and other‘neighbérs,vuo one informed petitioners that deveiopment
on parcel 6 was in any way restricted. Petitioners continued to
expend mcney for engineering and consulting costs. Finally, after
the proposed development had been discussed at six (6) meetings of

the Montecito Board of Architectural Review in May of 198s,

neighbors first voiced objection.
Up unti]l this time, pPetitioners had no knowledge of any I
Circumstances suggesting that parcel 6 was not a vaiid, Separate

and buildable lot. 1In fact, as of this daté, Mr. Van Horne cannot

files onf surrounding and unrelated parcels. The evidence at triail
will demonstrate that the only proof of the 1958 decision was

contained in the fije bertaining to the lot split by the Acres on

land to the west of parcels 11 and 6.

Petitiocners! attorney, a former deputy county counsel and

experienced land use attorney, Rosanne Coit examined the county

evidence of the 1958 or 1970 decisions., Subsequently, the Santa

12848 i -9=-
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Barbara coﬁnty Manager for Continental Land Title Company told Ms.

Coit that no record of any combination exists in thevchain of
title for parcel 6 or that a combination had occurred.

As a result of Mr. Van Horne's May 1986 letter and a
precondition to the issuance of a building permit, RMD required
petitioners to first obtain either a eonditionai or unconditional
certificate of compliance under thé map act. on March 13, 1987,
the county surveyor proposed to issne an unconditi al certificate
or compliance. On March 20, 1987, the neighbors appealed ther
surveyor's determination to the plannlng comm1551on.l

On April 27, 1987, the supervisors denied the neighbors!
appeal after hearing. Among the findings made by the supervisors
was that the previous zoning decision requiring a merger of
parcels 5 and 6 was never completed and that the zoning laws then
in effect would allow for developrent of the subject property.

Subsequently,<on May 22, 1987, Charles F. Wagner, acting
in his capacity as county surveyor, issued an uﬁconditional
certificat. of compliance for the subject property, stating: "the
divisicn creatﬂng said real property complies with the applicable
prov151ons of the State Subdivision Map Act and county ordlnances
enacted pursuant thereto."

| ﬁetitioners then renewed their request to RMD to issue
the reguested land use/building permit. on May 29, 1987, KMD
issued petitioners the requested land use/building permlt
The neighbors appealed the RMD decision to the plannlng comm1351on
on June 8, 1987. On July 15, 1987, the planning commission
graﬁted the neighbors' appeal and invalidated the RMD's decision

to issue the land use/building permit. Petitioners appealed the

12848 ‘ , - -10-
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planning commission's decision to the board of supervisors and on

September 14, 1987, Hawkeés' appeal was denied by a 3-1 vote. RMD
then filed a detailed written, report justifying their action. The

staff findings included the following:

#1. That the proposed development
conforms to the applicable policies and
provisions of Article IV and the
conmprehensive plan.

The development conforms to the
reguirements of Article IV in the
comprehensive plan. opeciiically, the
proposal is consistent with . land use
development policy No. 4, particularly as
it related to access, as discussed in this
staff report. o

2. That the proposed develoément is
located on a legally created lot as
determined by the county surveyor.

A certificate of compliance was
recorded for the parcel on May 22, 1987,
after confirmation from the Board of
Supervisors, indicating the parcel is a -
legally created lot. .

3. That the subject property is in
compliance with all laws, rules and
regulations pertaining to zoning uses,
subdivisions, setbacks and any other
applicable provisicns of Article IV, and
such zoning viclation processing fees as
established from time to time by the Board
of Superviscis have been paid.®

The board denied petitioners apreal in spite of the
testimony that petitiéﬁersiwere bona fide purchasérs with nov
éctual, constructive or inquiry notice of the 1958 or 1970
decisions. However, the county sought.to kind the entire world by

its previous land use decisions incorporating them by reference

into the existing zoning ordinance. This would apply whether an

individual had notice of the decision or not.

12848 ’ -11~-
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On October 12, 1987, the board adopted final findings

adverse to petitioners by a vote .of 3-2. The board based its
decision on findings 9 through 13 as follows:

"9, § 35-411 of the County Code of the
County of Santa Barbara (the County Zoning
Ordinance) incorporates the policies of the
comprehensive plan into the provisions of
the Zoning Ordinance for the purposes of
applying the development standards of a
zoning district.

10. The property has been the subject of
two previous zoning interpretations and
particular annlisatinne nf zoning
designations in the past, 58-V-12 and
70-V-41, which have established limitations
on the use of the property pursuant to

previous Zoning Ordinance No. 453,

11. These restrictions identified for the
property are a part of the existing zoning
ordinance provisions, which incorporate with
the zone district text provisions applicabile
to a particular property under § 35-405 of
the County Zoning Ordinance, and remain as
limitations on the use or development of the
property.

12. The restrictions are available for
review by research of the files maintained
by the county Resource Managenment Department
by anyone familiar with the history of the
property or able to trace its ownership
through existing public records.

The restrictions developed as a result
of the past applications, 58-v-12 and
70-V-41, are of particular application to
the property and restrict its current
development as a matter of application of i
the current provisions of the County Zoning - ' |

- Ordinance."

In the absence of a land ﬁse/building permit for the
subject property, -petitioners have no reasonable or productive use
for their property. 1In addition, petitioners have . incurred
substantial attorneys' fees and other legal costs as well as '

carrying costs associated with the inability to develop the

subject parcel.




1
2 ARGUMENT
3 I.
4 EVIDENCE APART FROM THE ADMINISTRATIVE RECORD IS
PERMITTED ON ALL CAUSES OF ACTION EXCEPT CODE OF
5 CIVIL PROCEDURE SECTION 1094.6.
6 . | :
7 Neighbors elected to seek review of the county decision
8 to issue an unconditicnal certificate of compliance by traditional
. writ of mandate pursuant to Code of Civil Procedure £ 13G5. wWnere
9 : A ,
- court ravici is py way of traditional writ, the trial court
FRY] . o :
11 limited to the review of the administrative record, but may
1 receive additional evidence on any triable issue of fact. See,
2 : ,
e.g., Bruce v, Gregory (1567) 65 Cal. 2d 666, 56 Cal.Rptr. 265,
13 T S . _
268; No 0il, Inc. V. Ccity of Los Angeles (1974) 13 Cal. 34 68, V9
14 oy
n.6, 118 cal.Rptr. 34, 41 n.6; Intoximeters, Inc. V. Youndger
15
{(1975) 53 Cai.App.38 262, 272, 125 Cal.Rptr. 864, 871; Lassen V.
16 :
Alameda (1957) 150 Cal.App.2d 44, 48, 309 P.2d 520, 522.
17 : ‘
The trial court's duty in traditional mandamus should be
18 ‘
contrasted with its duty in agministrative mandamus. In No 0il,
19 : .
supra, the Supreme court distinguished the trial court's duty in
20 . '
reviewing an administrative record pursuant to Code of civil
21 : ,
procedure § 1094.5 from the more expansive provisions of Code of
22
) Ccivil Procedure § 1085.
23
1777
24
/777
25 ,
/177
26 :
/177
27
28
12848 : -13~




® =~ & o b o« [ VI

10y

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

wIn ‘an action for administrative mandamus, the
court reviews the administrative record,
receiving additional evidence only if that
evidence was unavailable at the time of the
administrative hearing, Or improperly excluded
from the record. (Code civ. Proc., § 1094.5.)

Tn a traditional mandamus action, on the other
and the court is not limited to review of the
administrative record, put_may receive additional
evidence. (Citations omitted.} Hence, the issue
before the superior court in the present case was
whether substantial evidence, on the whole record
“jncluding the evidence presented to that court,
supported the getermination that no EIR was

required.

No 0il, Inc. v. City of Los Angeles (1974) 13

~— -3 -~ | s 3
Cale 2w S, 70 . S. (F_I':‘_I.‘h:":": Rﬂdpﬂ_} :

Accordingly, with respect to the neighbors’ compliance case, the
parties may produce any relevant evidence. Code of civil

Procedure § 1109; Evid. Code §§ 120 and 300. The court is

required to determine on the basis of the entire record before it
whether to grant the requested writ. )
on the other hahd, petitioners' complaint is comprised of
causes of action for traditional mandate, declaratory relief,
inverse condemnatiénl/ and administrative mandate pursuant to
Code of Civil Procedure § 1094.5. Therefore, the Court ﬁust
evaluate petitioners' claim for administrativé mandate pursuant to
code of éivil Pracedure § 1094.5, sclely upon the administrative
record. Conversely, pefitioners' remaining causes of action must

pe decided based upon facts contained wiﬁhin the administrative

record or as presented to the court in the course of this trial.

i By stipulation filed Novenmber 9,.1989, all parties
have agreed that the inverse damage claim can be severed and heard
at a later date, if necessary.

12848 ] -14-




II.

CERTIF {CATE OF CnMDTTANCE CASE: MANDATE 15
INAPPROPRIATE AS THE BOARD'S DECISION WAS CORRECT

A. Hawkes Was gntitled to an Unconditicnal certificate

of Compliance.

1n accordance with article IV, cection 35-482.5 of
the county zoning ordinance, petitioners applied for a land use
permif/building pérmit for the subject parcel. The parcel is
1ocated in an ﬁ—l Zone. pursuant to section 35~ -419.3 oi article
v, a single family dwellingd is a ye;mlttcﬂ wes on any legal lot
within the E-1 zone. Likewise, section 35-482.5 sStates that a
land use permit shall be issued where the proposed development
éonforms to the applicable policies of the zoning ordinance and
the cqmprehensive plan.

in addition, the proposed development must be

located on & iegally created lot as determined by the countyk

:surveyor. The legal document issued by the county surveyor

: demonstratlng whether a 1ot has been lawfully created or niegal,"

is the “unconditional certificate of compliance". Governnent code
§ 66499.35. The central issue in neighbors’ traditional nandate

case is whether petitioners were entitled to a ggpditional or

JLO T R A g

gggggditiongl certificate of cocmpliance.

When fequested, the county is required +o evaluate
‘the status of‘parcélé created by deed to determine whether the
division was created in compliance with land division rules at‘the]
time the parcel was created. Where the parcel was established in

compliance with all existing rules regqulating 1and division at the

time of its creation, the local dgency is required o jgsue an

12845 -15-
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unconditional certificate of compliance. Government Code §§

66499.35(a), and § 66412.6(a). Conversely, if the land division

violated the Subdivision Map Act or a local ordinance enacted

pursuant thereto, a local agency has discretion(to condition the
issuance of a certificate of compliance upon those conditions that
would have been applicable to the diﬁision of the property at the
time the applicant acquired their interest in the sﬁbject parzel.
Government Code §§ 664992.35(b) and 66412.6(b). "

Generally matters relating to the subdivision of

land are controlled by the California Subdivision Map Act.

California Government Code § 66410, et seq. The legislative

,purpose in enacting the Subdivision Map Act was to protect

individual transferees as well as the public at large. Bright v.

Board of Supervisors of San Diego (1977) 66 Cal.App.3d 191, 135

cal.Rptr. 758. While local agencies may enact measures which are
complimentary to the Subdivision Map Act, any conflicting

provisions are invalid as contrary to state law. Santa Clara

County Contractors and Homebuilders Assoc. v. City of Santa Clara

(1965) 232 Cal.App.2d 564, 43 Cal.Rptr. 86.
Before July 27, 1955, neither the State of

California nor county had an ordinance which purported to regulate

land divisions inﬁo four or fewer parcels which were lawfully

- accomplished by recorded deed. However, on July 27, 1955, county

adopted ordinance 791, which established the requiremenﬁ in the
county thaﬁ divisions of land into four or feweé parcels were
/777

/77

12848 + | ~16-
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subject to the approval and recordation of a lot split plat.%/

Since 1955, county has continued to regulate all supdivisions of
land.

The subject property was created‘by two deeds
recorded prior to July 27, 1955. The first was a grant on May 23,
1946, from County National Bank & Compény of Santa Barbara to
Louis W. Neustadter. The second was a grant deed on June 19,
1952, from Peggie C. Havighurst to Fred and Amelia Acres.
Together, these two deeds divided the subiect parcel and created
the current boundary lines in a manner which was in compliance
with the Subdivision Map Act and local ordinances (none then
existing). ©n thisvbasis, the subject parcel qualified for the
issuahce of an unconditional certificate of compliance pursuant to |
Government Code § 66499.35(a) as a matter of law.

Because petitioners property was created by five or
fewer parcels, Government Code § 66412.6(a) provides a conclusive
presumption that parcel 6 was lawfully created.

‘ "For purposes of this division or of a

local ordinance enacted thereto, any parcel

created prior to March 4, 1972, shall be

conclusively presumed to have been lawfully

created if the parcel resulted from a

division of land in which fewer than five

parcels were created and if at the time of

the creation there was no local ordinance

in affect which regulated divisions of land
creating fe :x than five parcels."

Government Code § 66412.6.(a). (Emphasis
zdded.)
2/ Statutes and ordinances operate prospectively in

order to avoid a declaration of unconstitutionality. See, United

states v. Security Industrial Bank -(1982) 459 U.S. 70, 103 s.cCt.
407, 412, 74 L.Ed. 235, 243: Saso v. Fertado (1951) 104 Cal.App.2d

759, 764, 234 P.2d 583 (holding statutory regulations restricting

manner and extent of transfer of liguor licenses held inapplicable
to transferor's performance of which were due before Act went into
effect). ’

12845 17
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Since parcel 6 was created by two deeds recorded

prior to July 27, 19585, creating fewer than five parcels,
petitioners are entitled to the conclusive presumption provided by
Government Code § 66412.6 and; therefore, an unconditional

certificate of compliance as a matter of law.3/

B. The Planning Commission Action in 1958 Was a Nullity

~ for Purpcses of the Subdivision Map Act.

If the subject property was divided in compliance
with 211 laws egisting at the 'time of its creation, petitioners
would be entitled to an unconditional certificate of compliance as
a matter of law. However, if neighboré could prove the parcels
were subsequentiy merged and later divided in violation of the map
act or local ordinance, county would be allowed to attach
conditions to the issuance of a certificate. Thus neighbors have
creatively_searched in vain to find a legal theory that would
support a ﬁerger of the subject property with an adjoining parcel.

In summary, neighbors' theory -in the administrative
proceedings below was that if the property was actually combined

after 1955, a subsequent transfer would violate the map act and

" thereby provide county with the authority to issue a conditional

certificate of compliance. Of course, neighbors are well aware
the condition would be compliance with one-acre minimum zoning, a

condition that petitioners cannot fulfill.

3/ Contrast Government Code § 66412.6(b) which provides
that a bona fide purchaser of a property divided in violation of
the Subdivision Map Act or local ordinance shall not be entitled
to a conclusive presumption for purposes of Government Code
§ 66499.35(a).

12848 ’ - -18-
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There is no statute or case law that would trigger a

merger of two parcels lawfully established by pre-1955 recorded

deeds by simply creating a public document somewhere in the RMD's

files. The case of John Taft Corporation v. Advisory Agency for

the County_of Ventura (1985) 161 Cal.App.3d 749, 207 Cal.Rptr.
840, is instructive.

In Jochn Taft, supra, the Second District Court of

Appeal exaﬁined the effect of a United States Survey Map on an
alleged subdivision of land within the meaning of the map act.
The court held that lines drawn by a mere administrative zgoncy,
without strict compliance with the map act, were insufficient to

legally subdivide parcels. John Taft, supra, 207 Cal.Rptr. at

p.845. Ahalogously in the instant case, county's failure to

}
follow the map act procedural requirements nullifies its attempt

to create a merger.

There were a number of procedures utilized by county
during the relevant time period which would have ensured the
mergeyr df-parcel 5 and the subject parcel. The evidence is clear
that county failed to follow these procedures. A .

Al Martin, a longtime employee at Ticor, will
testify that not only were tﬁere‘procedures but that they were
utilized by the couhty during relevant time periods. Ms.
Trescher, a longtime Santa Barbara assistant county counsel who
has practiced in the land use area for the county since 1958,
opined to the supervisors in the administrative proceedings below
and will testify at this trial that the decision of the planning
commission, no matter how well intended, could not merge parcels

in compliance with the map act. County could have required the

12848 ~19~




DO o W N e .

~

10

1

12
13
14
15
16
17
18
19
20
21
22
23
24

25
26

27
28

recordation of a final map under Business ang Professions Code
oectlon 11537(b). (State Subd1v1s1on Map Act.) This provision
was added to the map act in 1943 and was the earllest measure
de51gned to accomplish a reversion to acreage. Had the cqunty
followed this procedure, the subject parcel would not exist today.
County could have required a conveyance to a "straw
man,"'usually a title company, with a.conveyance of a single

parcel back to the grantor. 1In any of these situations, an

effective combination would have Sccurred. It would have been

recorded and this dispute would not have arlsen.

Last, county couid have just recorded the planning
commission's 58-y-12 variance decision. wMr. Martln is expected to
testify that a title company has an obllgatlon to report such -
decisions if they are notlfled.

- Conversely, the Subdivision Land Exclu51on Law
(Busvness & Profe551ons Code § 11700 et sed.) was not appllcable
tec a comblnatlon outside of a recorded map or plat. Moreover,
there was no county ordinance reqgulating the combl*xatlon or merger
of parcels.

_ Instead of prudenfty pursuing ‘combination, the
coﬁnty'issued a land use rider {no. 3569} for construction of a
dwelling on parcel 5 to Mr, and Mrs. George A. Beggs, just one
week after the variance was granted.

Once the land use rider was jissued in error,  the
county had no proof that a deed map or other document would ever
be recorded te implement the planning commission's intention that

parcels 5 and 6 be comblned into a single building 51te. After-
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the county failed to enforce the terms of its land use rider,

parcel 6 was placed into the stream of commerce and repeatedly
conveyed‘and reconveyed, without 1imitation.

In 1965, George a. and Alice Beggc conveyed the
subject parcel separately from parcel 5 by guitclainm deed to Fred
and amelia Acres. In 1970, while the subject,property was still
separated from parcel & the subject property was included within
a development proposal which ultimately resulted in an additional.
subdivision of adjacent parcels into 1/2 acre iots. Although the

...... N e la i e nmmm Yl Fmoen P ate)
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applicaxu e

development proposal, there is no factual or evideﬁtiary basis for
concluding that the county intended that the site not be built
upon. See variance 70-V-41. t

in 1972, the Acres reconveyed the subject parcel

pack to Beggs and in 1979, the Begqs separately transferred the

' subject'property, this time to Ernest and Jennifer>Parks. This

was the first time that parcel 11, now owned by the petitioners,'
‘and parcel 6 came intc common ownership. The Parks had previously
acquired parcel 11 from David Van Horne in 1978. |
Neighbors contended in the underlying administrative
proceedings that mere. common ownership of parcel 11 and parcel 5
served to create a “"de facto boundary 1ine adjustment. n  They
chose to ignore the fact that there is absolutely no legal
authority for this position and that such an jnterpretation would
void the state merger and subdivision rules. Obviously, if the

legislature wished to make mere common ownership of adjoining

parcels effective as a merger, it could do sO.
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The legis;ature adopted in 1983 a specific procedure
for merging parcels by filing a "notice of merger" pursuant to
Government Code § 66451.30. .The county could have cured the
defect of its prior inaction by simply recording a notice of
merger. However, county never followed this procedure.

C. The County May Not Enforce a Subdivision Map Act

Violation Against Petitioners If Enforcement Would Result in the

Denial of a Building Permit to BFP's.

1. Subdivision Map Act Violations Do Not Warrant

1 o Toeua a Kniiding Permit to a BFP in the Absence of an

Impairment of Public Health or Safety.

Even'if.neighbors were correct that somehow
parcel 6 was magically merged with parcel 5 or later with parcel
11, the couniy may not enfcrce the map act or localjordihance
against a bona fide purchaser ("BFP") so as to deny petitioners a
buiiding peérmit in the absence of a health and safety concern.

Keizer v. Adams (1972) 2 cal. 3d 976, 88 Cal.Rptr. 183.

Neighbors assert that whether petitioners\are

BFP's is irrelevant to counfy‘s determination to issue petitioners

an unconditional certificate of compliance. Petitioners disagree

on the basis that ﬁeighbors requested the issuance of a

conditional certificate of compliance for the burpose of blocking

development of the parcel. Assuming arguendo fhat petitioners

were not entitled to an unconditional certificate, the certificate
could not be conditioned to preclude development of the parcel in
the absence of legitimate health-and safety considerations.

This issue was first addréssed by the Supreme

Court in Keizer v. Adams, where an innocent purchaser for value

12848 o 22~
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acquired property from a grantor who had subdivided the parcel in

viclation of the Subdivision Map Act. The Supreme Court held that
the innocent purchaser could not be denied a building permit on a
lot sold in violation of the Map Act.

"[Tlhe Act does nbt require the innocent

purchaser to suffer for a violation by

his grantor, of which he has neither
knowledge nor means of discovery.

Reizer v. Adams, supra, 2 Cal. 34 at p.
980. (Emphasis added.)

In Keizer, as in the instant case, it was

. argued that the burden should be placed upon the purchaser to

reuiew a11'nnunfy rnnnrdiﬁgg to determine whether the Man Act hag
been complied with. The court in Keizer rejected the county's
"myopic" approach where there was noc feasible method by which an
individual purchaser could obtain the information. Moreover, the
court considered the untenable position of the innocent
purchasers who, if the county's approach were adopted, could only -
comply by obtaining the consent of others. The court rejected
this argumenf; noting that no procedure existed whereby the
inmocent purchasers could compel other purchasers to combine.their
parcels in an effort to correct the illegal acts of their
predecessor in interest. Id., at p. 980.

2. Petitioners Qualifv _as Bona Fide Purchasers.

All evidence presented in the administrative
proceedings below suggested that petitioners were BFPs. 1In the
underlying administrative proceeding, petitioners submitted a
declaration which indicated that they had paid over $233,0600 and
assumed an existing loan for one parcel with a dilapidated

building and another without water. A purchaser who pays valuable

12848 -23~-
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consideration for inﬁerest in a parcel of property in good faith

and without notice or knowledge of a prior outstanding adverse
interest is considered to be a bona fide purchaser. Scheas v.

Robertson (1951) 83 cal.2d 119, 123-125, 238 p.2q 982; Rabbit v.

Atkinson (1941) 44 Cal.App.zd 752, 757-58, 113 P.2d 14.

Generally, a party qualifies as a bona flde
Ipurchaser where the following three elements are satisfied:
(1) Paym it of valuable consideration;
(2) Payment in good faith; and,

(3) Payment without actual or construc-

Heven wmaded mm A ornnthav e i i fak )
< maa - T —-= T

private 1nteres; in the real proguvty.

Miller & Starr, 3 california Real Estate
Recordirg and Priorities, § 8.31 at p.
1959, .

The question of whether an individual qualifies as a bomna fide

purchaser is a gquestion of fact. United States v. Certain Parcels ,
i i

of Tand (1949 D.c. Cal.) 85 F.Supp. 986, 999-1000. [n the instant
case, there was substantial.ev'dencp in the underljlng '
administrative proceedlng that peti-icners paid value for the
property and took without notice of the alleged map act Vlolatlons;
or of the hidden and unknown 1958 and 1970 decisions.

Once petitioners have established that they

paid value for the property without notice, the burden shifts to

neighbors to prove that petitioners bossessed notice of the

alleged map act violations. See, Scheas v. Robert&dn, Supra, 38

Cal.2d 119, 123-125; Rabbit v. Atkiason, supra, 44 Cal.App.zd 752,

757-758; 3 Miller and Star, California Real Estate Recerding .and
Priorities, Section 8:31 (2d Ed4. 1989). Neighbors have not andg

cannot meet this burden.

12848 " ' ~24-
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The only evidence of notice that neighbors

rresented involved oral communications netween Parks, Emmet Hawkes
and Beggs. 1t was common knowledge that parcel 6 had ﬁo water and
was landlocked. Parks orally promised Beggs when he bought the
parcel for $25,000 that he would never build on the property.

This promise is unenforceable uﬁder the statue of frauds or the

recording statues (see discussion infra) . Moreover, an oral

pronise not to puild infers that the property is an appropriate

puilding site. It is a complete non sequitur to assert that

knowledge of an oral promise not T~ muild snould put one on notice

sf a map act vioclation.

]

Oon the other hand, Hawkes.presented substantial
evidenze in the administrative proceedings below that
unequivocally demonsﬁrates that they possessed no actuai knowledge
of the alleged zoning decisions concerning adjacent parcels or the
subject pafcel or map éct violations. Beggs himself dia notAknow
about variance 58-v-12. If he did not know,‘how could Parks and -
Hawkes learn about it?:-

Pgtitioners went further than what was required
for due diligsnce by researching the issue of the suitability of
the property for a building site. Hawkes reviewed the existing
RMD counter book and street adaress file and discussed the matter
with Anna Marie Weiner, a county planner. petitioners inguiry
revealed no limitatiéns on the construction of a residence on.the
subject.property. Hawkes title repcrt was silent on this issue.

It is respectfully contended that petitioners

are BFP's and the certificate of compliance could not be
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conditioned in a method that precludes development of the parcel

in the absence of an impairment to public health and safety.

3. The County Identified No Health and Safety

Concern That Would Be Impaired By The Issuance Of A Building

Permit To Petitioners.
After the Supreme Court decided Keiger v.
Adams, supra, < Cal.2d 974, the legislature codified the holding

of the case that an innocent purchaser for value cannot be denied

developnent approval unless the proposed development is contrary

to the public health or public safety. Government Code § 66499.34;

See also Scrogings v. Xovatch {1976) ¢4 Cal.App.3d 54, 58, 134

-Cal.Rptr. 217, 219. Here there is no contention that the public

health and safety will be impaired by the issuance of a building
permit to petitioners. ' -

The RMD staff report to the planning commission
on appeal from its deczision to grant petitioners' land
use/building permit clearly states that the. proposed development
complies with all county comprehenéive plan and zoning policies.
Hawkes obtained written approvals from every required county
agency and from related governmer:al agencies, e.g., fire, water,
sewer, etc. The planning commission and the board of supervisors
never based their actions on the basis of any public health and
safety concern; It ié respectfully asserted that county was
without jurisdiction to deny Hawkes an unconditional‘éertificate

of compliance.

‘12848 ~26=
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THE LAND USE PERMIT/BUILDING PERMIT CASE:
TRADITIONAL MANDATE, DECLARATORY RELIEF AND
ADMINISTRATIVE MANDATE ARE APTROPRIATE

Al Introduction

Having lost their argument with the county that the
subject parcel was not a legal lot entitled to an unconditional
certificate of compliance, the neighbors subsequently shifted
their approach and argued that although parcel 6 may be leyal, it
is still burdened by‘prior land use decisions. After petitioners
received an unéonditionalncertificate of compliance from the
éounty surveyor, neighbors contested RMD's issuanbe of a land
use/building permit for the subject properiy and successfully
appealed RMD's decision to the planning commission. The board of
supervisors affirmed the planping comnission decision and denied
petitioners' appeal. The result'beiné that although there was no
legitimate public health and safety concern presented by the

proposed development, petitioners were determined to possess a

legal, but unbuildable lot.

R. Hawkes is Fntitled te Construct a Residence on a

Legal Lot Under County Zoning Ordinance Articie TV.

1. Petitioners Are Entitled teo the Iésggnce cf a

Building Permit For a Ledal Parcel Within an E-i Zone.

The adoption of the existing county zoning

-ordinance article IV repealed the prior inconsistent provisions of

ordinance No. 453 and therefore it has no application in this

case. Article IV, section 35-407. See Brougher v. Board of

12845 ) w 2T
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Public Works (1928) 205 Cal. 428, 271 P. 487. The well

established general rule is that a zoning permit will be issued in

conformity with the law as it exists at the time the permit is

issued. Brougher v. Board of Public Works, supra. Any other

interpretation would have the effect of freezing the zoning laws

applicable to a land division contrary to puvblic policy. See,

Avce Devejopers V. South Coast Regional Commission (1976) 17 Cal.
2d 785, 553 P.2d 546, 132 Cal.Rptr. 386, 394. _

Since the subject property is zoned ﬁ—lh
petitioners' proposed single family residence is a permitted use
on any cne acre lot within the E-1 zone. Section 35-419. A
dwelling may be located upon a smaller lot if the lot is a "legal
lot created by'a recorded subdivision, parcel map or is a legal
lct as evidenced by a recorded unconditional certificate of
compliance. Section 35—419.

2 lénd use permit was the final permit
peiitioners Qere required tu obtain prior to construction of their
proposed residence on the subject property. Section 35—482.1.

The issuance of a bﬁilding permit for a "permitted"” use not

requiring a conditional use permit is usually considered to be a

‘ministerial act. Ellis v. City Council (1963) 222 Cal.App.2d 490,

498, 35 Cal.Rptr. 317; Sunset View Cemetery v. Kraintz (1961) 196

Cal.App.24 115, 116 Cal.Rptr. 317; Munns v. Stenman (1957) 152

Cal.App.2d 543, 314 P.2d 67; Palmer v. Fox (1953) 118 Cal.App.2d

"453, 258 P.2d 30. Consedquently, a writ of mandate lies to compel

performance of any ministerial act that a county is duty bound to

perform. Code of Civil Procedure § 1085; Metropolitan Water




[ T o

0 ~3 @ G > (%]

Lo

1o
11

24

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Pistrict v. Marguardt (1963) 59 Cal. 24 159, 170, 28 Cal.Rptr.

In this instance, the characterization of T

issuance of a building permit as a ministerial act is supported by

the provisions of the California Environmental Quality Act
("CEQA") which mandates environmental review of discretionary
projects. CEQA guidelines, § 15268 (c), provide that the issuance
of a building permit is generally a ministerial act. :Moreover,
Appendix A to‘the county's own CEQA implementing guidelines
adopted September 12, 1988, defines the issuance of "puilding
permits and related pe:mits" as ministerial acts.

Likewise, when a statute requires a pfescribed
act upon a prescribed contingency, the county's functions are

ministerial upon the fulfillment of the contingency. See Drummey

v. State Board of Funeral Directors and Embalmers (1939) 13 Cal.

2d 75, 83, 87 P.2d4 848, 8537 Fllis v. City Council (1963) 222

Cal.App.2d 490, 35 Cal.Rptr. 317. Section 35-482.5 of Article IV
specificélly provides thaﬁ a land use permit shall be issued only
if the proposed development conforms to the zoning ordinance and
the comprehensive plan. In addition, the dévelopment'must'be
located on a legally creatéd lot as determined by the cognty
survevor. Section 35-482.5.

As stated above, the county surveyor determined

that -the subject parcel was lawfully created (a legal lot) and

issued an unconditional certificate of compliance for the
property} Once the county was able to make the findinge that the
proposed development was located on a legally created lot as

deternmined by the county surveyor (sectioh 35-482.5), the only

12848 | - -20-
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remaining prerequisite to county's approval of petitionersf

request for 2 puilding permit‘ﬁas section 35 _182.5(1), which
required a £inding of conforﬁity with the county comprehen51ve
plan.

Neither the county nor: neighbors have
identified a single adverse environmental impact or public health
and safety concern that would in any way conflict with the
provisions of Artlcle 1y and the CompfeicﬁsiVC clan. caes, RMD
staff Report, P- 5/ July 15, 1987. Specifically, the staff report
made-findings that the proposed development did conforn to the
comprehensive plan and Article 1v. The sole pasis for denying
petltloners' application for a land use/building permit was the
existence of the two prevxous land use decisions allegedly
purdening the subject parcel. ‘ |

while both nelghhoxs and the county acknowledge
that the 1958 zoning decision was intended to combine parcels 5
and 6, neighbors mystically interpret tht= intentions of the 1958
plénning-commission to burden ihe subject parcel as “not a

puilding site" even though NO such jntention was ever expressed in

any county decision oY docunent. Furthermore; what did exist
could not pe found by any reasonably inteliigent pexrson through
the exercise‘of reasonable diligence. Hawkes, coit and coonty
personnel could not £ind it. The only person who found it was
pavid van Horne and he had informatlon avallable to him that was
not avoilable to Hawkes, i.e. he knev of the familial and property
rransfer connection petween Acres and Begds.

The neighbors are forced to this interpretation

since the county's failure to enforce a zoning yiolation of which

12848 - 30~
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they have actual notice and the good faith reliance by petitoners

raises serious estoppel and laches defenses. See, infra. However,

a pig by any other name is. still a pig. To characterize a county
zoning decision to combine two parcels into one as a decision to

create a "not a building site" designation does not make 1t s0.

2. The Alleged Variance Does Not Run With the Land

o Bind an Tnnocent Purchaser for Value.

it bears repeating that no variance was
required for the proposed development in 1958 since Acres agreed
to combine parcels 5 and 6 in order to comply with the applicable
minimum lot size requirement. There was ﬁothing substandard about
the proposedbsubdivision which would require a variance. The term
nyariance" as applied to the 1958 decision was simply erronecus.

Neighbors argue that in accordance with the

rules enunciated in County of Imgerial v. McDougal (1977) 19 cal.

34 550, 564 P.2d 14, 138 cal.Rptr. 472, a variance, like a
conditional permit, runs with the‘land. Assuming arguendo that
there was a variance, for a varianée to "run with the land" it
must meet the requirements of civil Code § 1460 which expressly
states'that ncovenants that run with the land are contalned in
grants of estates in real property and bind'successors in v
interest." (Empha51s added ) Of course, no one would or could
contend that the county has obtained an estate in the subject
parcél Moreover, the only covenants that run with the land are
those spec1f1ed in civil Code §§ 1462- -1470.

In addition, if the variance were characterized

_as an interest in land, it would be invalid for violating the

12845 ~31~
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statute of frauds because the "not a building site” designatibn

was not contained in any writing or deed. Furthermore, the
variance cannct be construed as an equitable servitude because
servitudes must also be contained in a deed to be enforceable.

~

See, Orinda Homeowners v. Board of Supervisors {(1870) 11

cal.App.3d 768, 777, 90 Cal.Rptr. 88; see, also, Scrogings v.

Covatch (1976) 64 Cal.App.3d 54, 58, 134 Cal.Rptr. 217, 212, Any
Sral promise that there would be no building, made by Parks to
Beggs, wouldbe unenforceable for the same reason.

Having failed to exercise the appropriate

. standard of care to regquire the combination, county stili

possessed the ability to warn subsequent purchasers about its "not
a building site® designation,.if that is truly what it intended.

But it did nothing despite repeated transfers of the property and
despite notice in 1970 that the 1958 decision had not been carried

out.

3. An Unrecorded Variance Cannot Be Enforced

Against Petitioners Who Are BFP's.

Those cases which have held that the benéfits
and burdens of a conditional use permit bind successors in
interest are'premised on the fact that the successofs peossess
actual, constructive or inguiry notice of the conditional uée
permit or variance. In essence, these cases maintain that a
permitee must take the bitter with the sweet. After succeeding to
the benefits which the previous land owner enjoyed, they are bound
with the obligations as well. See County of Imperial v. MchDougal
(1977) 19 €cal. 24 550, 564 P.2d4 14,_138 Cal.Rptr. 472; Cohn V.

12848 _ _ ~32-
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£ Board of Su ervisors of +he County of Los Angeles (1955)

County D

135 Ccal.App.2d 180, 286 p.2d 836.

. In the instant case, neither parcel 11 nor 6
now owned by petitioners have received any penefits from the
county permitting process. 1f the county genuinely desires to
remedy the violation of its 1958 land use decision, its -
appropriate remedy is agalnst Beggs, the individual violating the

199538 dqecislon, and not against an innocent purchaser for value.

Neighbors contend that the 1958 zoning decision'

can be enforced against a pFP under the county's general police
power. See, scrogings V. Covatch, §gp;g.. However, two important
fécts present in the Scroginds. case are not present here. First,
in Scrogings the county did record a resfriction against
subdivision in the original plat map. The restriction on
subdivision was not carried OVer in subseqﬁent mesne conveyances,
put the county did not fail to have the restriction reccrded.
consequently, the purchasers in croglngs could be deemed to have
constructivé notice of the recorded county 1and use de0181on.
second, and far more important, the condition restricting
subdivision in croglngs related to a requirement tha£ the
subdivided parcel be prov1ded with publlc sewer service, a matter
directly related to publlc health and safety.

The rule enunciated in Keizer v. Adams“was
codlfled at Bu51ness & Professions code § 11538.1 {moved by
amendment'to Government Code § 66499.34) and applied to limit

developnent in Scrogings. These authorities all stand for the

proposition that a building permit may not be denied on the basis
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of a land division violation in tra absence of g legitimate publjc

health ang safety concern.

The case of Munns V. Stenman, su ra, is also
dispositive of the county's argument that an innocent purchaser
may be precluded from developing where local zoning ordinances
would be violated.

In lunns, suéfa, an innocent-third rarty
purchaser acauired Pruperty which was aliegedly created in
violation of local munic:pal subdivision ordinances as well as the
Subdivision Map Act. 1In Mfunns, as in the instant case, the
propefty was otherwise sui-able for development and enforcement of
the ordihance'against innceant purchasers would deprive them of
the use of their property. 1In rejecting the'city's contention
that it could deny innocent purchasers a building permit for the
subject parcels,  the court stated:

"An innocent thirg party may not be
deprived of the use of his property
because he buys irto an illegally
subdivided lot . . . if it were a fact
that Hidden Valley was. subdivided in a
manner contrary to statute or ordinance,
that would not afford basis for the
city's refusal to permit the owner of the
lot therein to beneficially enjoy it by

constructing a residence. "

Munns v. Stenman (1957) 152 cal.App.2q
543, 314 P.2g 67, 75. (Emphasis added.)

The California Supreme Court examined the
rights of an innocent purchaser under the California Subdivision

Map Act in Keizer, supra, and reaffirmed the rule that an innocent

purchaser for value may not be denied a building permit in the

absence of a légitimate public health angd safety concern.
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In the absence of some risk to public health or

safety, innocent purchasers for value may- not be denied a bﬁilding
permit regardless of whether development of the paréel violates

the Subdivision Map Act or local county ordinance.

C. AThe Application of Prior Unrecorded Zonihg

Determinations is Void for Vaoucrness and Viclates Petitioners!?

Riqhts to Due Process.

‘ The basis for the coﬁnty's denial of petitioners!
request for a building permit was a decision tolinterpret article
IV to incofporate by reference every prior county zoning decision,
irrespective of whether thexdecision could reésonably be found by
a reasonably intelligent-citizen.‘

Zoning ordinances are subject to invalidation for
vagueness as a violation of brocedural and substantial due process
where oﬁe must guess at their meaning. People v.>Svnanon (1979)

88 Cal.App.3d 374, 151 Cal.Rptr. 757; Sechrist v. Municipal Court

(1976) 64 Cal.App.3d 737, 745, 134 Cal.Rptr. 733; People v.

Binzley (1956) 146 Cal.App.2d Supp. 899, 303 P.2d4 903.
As interpreted by neighbors and the county, article
IV would bind an innocent party by zoning decisions when there is

no reasonable prospect for discovery of the decision. As

interpreted by the county, petitioners would be subject to

constructive notice of anv land use decision contained in any land

use file, no matter how far away the other property may be from
the subject property and regardless of whether there is any
reasonable prospect of uncovering the infdrmation. Such an

interpretation of the ordinance is void for vagueness as applied
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to pétitioners because it provides no notice of the applicable

1and use restrictions purdening the subject parcel.

If the court were tb uphold néighbors'
interpretation, it would place an intoierable bufden on
proépective purchasers of property. bespite what title reports,
zoning parcel maps, street files and county employees sqggest, a
purchaser would be required to conduct an extensive eeawch through
6ther property files or planning commission or board of

supervisors minutes without limitation as to time or distance.

This is clearly an unreasonable burden.

D. The County is Estopped From Enforcing the Provisions

of the 1958 COmblnatlon condition Against Hawkes.

If the county wanted to requlre a combination of
parcels 5 and 6 there were procedures available for it to
accomplish that result. Petitidneis will present expert testimony
from Ms. Trescher and Mr. Martin on these issues. As previously
stated, there were numerous single opportunities for county to
have forced the merger or recorded the 1958 decisién.

' Twenty-nine (29) yéars after the county initially
determinéd that parcels 5 and 6 should be combined, the county has
failed to take any action to comblne the parcels or even provide
notice to an innocent purchaser. Inltlally, it was the county's
negllgence in 1ssu1ng a land use rlder for parcel 5, w1tnoﬁ£
assuring itself that the combination ‘condition had been fulfilled,
which has allowed parcel 6 to be repeatedly_conveyed by itéelf;

Since 1958, numerous conveyances and reconveyances

of the subject parcel have occurred between Beggs and Acres.

12845 , -36~
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Neighbors assert that these conveyances did not violate the terms

of the planning commission's 1958 decision because no construction
was iptended by the grants. However, as stated previously, other
+pan neighbors’ self-serving proclamation, there is absoluteiy no

evidence that the county intended to burden the subject parcel

with a "not a building site" designation rather than an intention
Lo aiLiow parcel 5 to develop .on one full acre rather than one-half
acre. .

Approximately nineteen (19) years ago, the county
received actual.notice that parcels 5 and 6 had been separated
when Fred and Amelia Acres applied for the subdivision and
development of a neighboring lot (parcel 7). The Acres requested
permission to divide parcel 4, (1 and 3/4 acres), into three
1/2-acre lots and to rascind the 1958‘p1aﬁning commission decision
requiring the combination of the subject parcel.

Because tﬁe countyAfailed so misarably to protect
itself against claims of current purchasers for value, is estopped
from denying a building permit to petitioners herein. Four
elements must be present to invoke the application of equitable
estoppel:

(1) The party to be estopped must be
apprised of the facts;

(2) He must intend that his conduct
shall be acted upon, or must so act that the
party asserting the estoppel had a right to
believe it was so intended;

(3) The other party must be ignorant
of the true state of facts; and,

(4) He must rely upon the conduct to
his injury.

. ity of Long Beach v. Mansell (1970) 3 cal.
3d 462, 489, 476 P.2d 423, 91 Cal.Rptr. 23,
42. ,

12848 -37-
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Where estoppel is asserted against a public agency,

o] O T B [ .

the public interest. Id., at 489.

The county has always been apprised of the true

facts, since the éounty possesses actual knowledge of its prior
_ zoning decisions affecting the suhiect pdrcelf It possessed the
i skillAaud éxpertisé to sift through the reams of paper and
voluminous files of previous zoning decisions to determine if the
subject parcel was purdened by previous county zoning decisions.
aAs .will be demonstrated by expert testimony, there

was no rational method to access the earlier planning commission

historical maps and files relating to other adjacent parcels.

The county, oy its inaction, and more importantly
through the expréss conduct of its agent, intended oY should have
known that its conduct would be acted upon. For example, Hawkes
clearly believed in good faith.that wWweiner was faithfully
discharging her duties on the occasions he inquired whether there
were-any problens building‘a ﬁome on parcel 6. '

Weiner's representation alone is a sufficient basis

to give rise to an estoppel claim. Morgan V. county of San Diego

(1¢71) 19 cal.App.3d 636, 641, 97 Cal.Rptx. 180, 182-3; Baird V.

city of Fresno (1950) 97 Cal.App.2d 336, 217 P.2d 681, 685-86.
Coupled with the county'!s actual notice of the mesne conveyances
and the proposéd development of the subject parcel the county's -
failure to perfect a merger also supports an estoppel. City of
Imperial V. Algert (19625 200 Cal;App}zd 48—51,.19 Cal.Rptr. 144,

146.

12848 ‘ -38-
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to be applied against the -government, the court must also engage

_public Interest considerations.

" surrounding parcels have been developed on less than one-acre

All evidence demonstrates that petitioners . re

ignoranf of the true state of the facts, and it cannot be
contended that>they did not reiy oﬁ the county's inaction and the
express statements of Ms. Weiner by purchasiﬁg the property and
later spending a great deal of money preparin§ for development of
the parcel. -

This is a paradigm case for equitable estoppel.

However, as previcusly stated, where the doctrine of estoppel is .

in a balancing test to weigh the private harm versus the public

interest before applying the estoppel. <¢City of Iong Beach v.

Mansell, supra. The harm to petitioners clearly outseighs any

If petitioners are denied a building pernit for
G. the private injury will be substantial. The property

w..l have teen rendered valueless as an unbuildable 1/2 acre lot.
It may add value to parcel 11, but this is trivial compared with
the vairz of a separate residence. As a result, petitioners will
have b_en deprived of their investment backed expectations and a
reasonable economic return therefrem. On tﬁe other hand, theré is
no 1e§itimate county policy which is impaired by issuance of a
building permit for the proposed residence nor is any public.
interest adversely affected. ‘

The rationale for thé 1958 planning commission
decision was a desire to consolidate parcels 5 and 6 to comply
with the minimum one-acre zoning requirement then applicable to

the -property. However; before and after 1958, nearly all of the

12848 ~ ~39-




(4]

N

10
11

12

13

14

L

zoning. As the evidence will show, the average size of the

developed parcels in close proximity is approximately .42 acre and’

over 60% of all homes in the area are on less than 1 acre sites.
While 1t is true that the county possesses an

1nterest in enforcing its zZoning ordlnance, it may not creata anm:

isiand within a sea of less restrictive zoning. Hamer v. Town of

Ross (1963} 59 cal. 24 776, 31 Cal.Rptr. 335. 7In other words, the
county has already allowed development on substandard lots in the
vicinity of the petitioners! parcel. To single out petitioners
would violate equal protection of the laws. The county has no
legitimate interest in denying petitioners equal protection.

Anderson v. City of La Mesa (1981) 118 cCal.App.3d

657, 173 Cal.Rptr. 572, is alsp illustrative. Iﬁigﬁderson, the
City of La Mesa issued plaintiff a huilding'permit Y. ~onstruct a
house under a general zoning ordinance requiring snly a five foot
set back. However, after completion of the construction it was
determined that a ten foot setback was actually required. The
appellate ceurt held that the city was estopped from dehying a
building permit where there would be -ubstantial private injury
when balanced against the de minimis interference with the public
interest. ‘

Therefore, in light c¢f the negligible pﬁblic
interest at issue weighed against the denial of all reasonable
uses for the proposed lot resulting in substantlal pPrivate harm to
petiticners, county should be estopped from enforcing its 1958

planning commission decision against petitioners.

12848 =40~
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E. The County is Barred Trom Enforcing the combination

Restriction Against BFP's by Laches.‘

The twenty-nine (29) year period in which the county

failed to enforce the combination provision gives rise to the

F=

equitable defense of laches. While the doctrine zf estoppel is

sometimes said to lLave more rigorous requirements,

only two elements: unreasonable delay and resulting prejudice.

citv and County of San Francisco v. Pacello (1978) 85 Cal.App.3d

637, 645, 149 cal.Rptr. 705, 710.
There is no vested right to violate a zoning

ordinance. e.g., Acker v. Baldwin (1941) 18 cal.2d 341,

See,

115 P.2d 455.

the offenders failed to exercise any measurs of geod faith. See

. city and County of San Francisco v. Pacello, zupra, 85 cal.App.3d

‘at €46,

The Pacello case is instructive in this regard.

Pacellos bought a house with the belief that their use was

lewful.
‘citv formally expressed its opinion that the occupancy of the

house should be permitted.

later, the city changed its mind and sought to abate the use of

the house as a pﬂbiic nuisance.
lengthy délay in enforcing a violation of which it possessed
actual knowledge combined with the resulting prejudice to the
Pacellos supportéd the application of the laches doctrine.

Tn this case, the county's twenty-nine (29) year

laches requires

346,

These cases mefely'stand for the proposition that

While the house violated various local ordinances, the

The court held that the city's

The

Approximately eight and one-half years

delay after failing to enforce the combination condition and after

the seventeen (17} year delay from receiving actﬁal-notice of the

12845 -41~
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alleged violation represents an unreasonable delay. Petitioners

are innocent purchasers who have paid fair value for their parcels
in reliance on their -belief the property was a buildable lot.
Accordingly, laches bars tne county's late attempt to enforce a
prior zoning determination_twénty-nine (29). years later which has
resuited in cubzianiial prejudice to petitioners. See People v.

Department. of Housing & Communlty Development (19/5) 45 Cal.App.34d

185, 119 Cal.Rptr. 266.

F.  The County's Findings are Not Supported By the

Evidence.

The statement of findings adopted by the board of

supervisors is not supported by the evidence presented in the

administrative hearing.

To bégin with, finding no. 10'that prior zoning decisions’
have established limitations in the use of the subject pProperty
pursuant to previous zoning ordinance no. 453 .is unsupported by
the evidence. Article 4 specifically states that previous county
zoning ordinance no. 453 is inoperative to the extent that it
conflicts with Article 4. Consequently, the minimum iot size -
provisions contained within Article 4 control over the particular
applications of past zoning designations. Moreover, there is no
evidence which would support the finding that the previous zonhing
interpretations intended to establish a limitation on the use of
the subject property. The zoning determlnatlons merely expressed

a de51re that the subject parcel be combined with parcel 5 for the

purposes of complylng with then existing minimum lot size

27

28

regulations.
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files he uncovered no restriction or evidence of a Prior zonlng

due alllgence reasonably expected. All substantial evidence

Finding no. 12 that the zoning interpretations which

result in restrictions in the use of the subject property are
"avallable for review by research of the files maintained by the
county resource department..." is not supported by substantlal
evidence. To the contrary, substantial evidence shows that
petitioner Emmet Hawkes reviewed the land use fi le fo rAth

southern parcel and the RMD land use map. Upon reviewing the

determination affecting the subject parcel.

There is no evidence whatsoever that before May 1 1886,
the day Mr. van Horne wrote a letter to county about the 1958 ang
1970 decisions, anyohe could have been reasonably expected to know
about the earlier decisions or that there was a familial

connection and trading of Eroperties between Beggs and Acres.

What more could Hawkes have done? He inquired with anna

Marie Welner of the county RMD to determine the SUltablllty of the

subject parcel for a building site. He was informed twice by Ms.
Weiner that the 51bject Property was an approprlate building
site. 24 former county counsel (Rosanne Coit) researched the land
use file. and determined that there was no restr . ction on

development and the tltle report was silent. Hawkes exercised all

available for review by the supervisors and any careful citizen
indicates that the alleged restrlctlons arising from prior zoning
determinations were not dlscoverable by means of a reasonable
search.

Because there was no substantlal evidence that the prior

zonlng 1nterpretatlons established limitations of use upon the

“43=
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county RMD does not suggest that a reasonable person exerc1s;ng

property or vere available for review by a reasonable search of

the county RMD files, the findings are not supported by the

evidence.

G.  The County's Decision is Not Supported Bv the

The: county's decision to deny petitioner's recquest for a-
building permit was predicated upon its 1nterpretation of article
4, section 35-411. Finding no. 11 states that section 35-405 of

existing county zoning ordinance incorporates by reference pfior
zoning interpretations applicable to the subject property
irréspective,of whether an individuul has actual, 1nqu1ry or
constructive notice of the decisions.' For the reasons previously
stated, this conclusion is erroneous as a matter of law. T£
adopted by the court this conclusion would result in a zoning
ordinance which is void for vagueness since it would require a
reasonable person to guess at its meaning.

More 1mportantly, the fact that the restrictions are

avallable for rev1ew by research of the files maintained by the

due diligence would ever discover the alleged restrictions. In
fact, Finding no. 12 suggests the opposite conclusion. Upon a
review. of the administrative record and the conclusion contained
in Finding>no. 12, it appears that only a individual with
expertise in gsearching county RMD files would successfully uncover
the prior zoning interpretations anc alleged zoning rvestrictions.
Thus, the findings do not support the decision that petitioner

should be denied a building permit. Apparéntly at least two of

12845 _ -44-




the supervisors agreed with this position and voted against the

[ o .

proposed findingsyultimately adopted by the board.

3
4 CONCLUSION
5 . It is clear that substantiél injustice and harm to
i 6 petitioners will result unlese thiz Court orders the county to
; Il grant ihe relief requestéd by petitioners. It is respectfully
8

submitted that Mr. and Mrs. Hawkes are entitled to the

=]

unconditional certificate of compliance granted to thenm by county

10}l and to a building permit for parcel 6.

11y /
DATED: November 17, 1989 AND P
1 ove , HATEH AN ARENT
13 v
. 1
14 BY\:*-/§<‘I:'ANLEY M—RODEN
15 OTT S. SLATER

Attorney for Petitioners
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The County of Santa Barbara and its Board of Supervisors, _
Respondents herein (“Couhty”), through the County Counsel, submits this brief
in opposition to the petitions for writ of mandate and the complaint for

declaratory relief and inverse condemnation as follows:

- INTRODUCTION

These consolidated cases involve a vacant lot in Montecito owned by

[+] .\l T T e 0N

Petitioner Hawkes and abutting the improved properties of Hawkes and o

Peititoners Crawiord and Van Home, and neighbors Beggs and Kayser. The

©o

subject lot, with street address 1382 East Valley Road, is now designated by
10} Assessor’s Parcel No. 11-190-06, and is referred to in this Brief as “Lot 6”; the

111} ot is 1/2 acre in a 1-acre residential zone. The issue is whether Lot 6 is

12} subject to restrictions precluding the building of a residence. | l
13 | County issued Hawkes a “certificate of compliance” pursuant to the

14}| Subdivision Map Act (Government Code §66499.35) and Couﬁty’s Subdiﬁsion ,
15}| Ordinance (County Code Chapter 21) based on the finding that the lot,

16}} although substandard, was legally created by recorded deed. This is challenged
17|f by Crawford, Van Hormne and other neighbors (the “Neighbors”) in Case No.

18|1 167375. County denied Hawkes a land use permit to construct a residencé on

19|, the parcel, based on a 1958 Planning Commission decision approving a

20|! variance and a building permit for the adjoining lot (“Lot 5”) on the condition
21}| that the lot in question could not be built on. This is challenged by Hawkes in
22| Case No. 169598, | |

23 The “certificate of compliance” action by the Neighbors is for mandate

24)| (C.C.P. §1085); the court must determine, based on the administrative record,

25|| whether substantial evidence exists to support the Board’s conclusion that an

26)1 “unconditional certificate” should have heen issued.
27 '
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The County did not base its certificate of compliance decision on the

1958 decision, which it found to be in the nature‘of a zoning interpretation and
enforcement action, and not an instrument combmmg Lots 5 and 6. Hawkes’
“innocence” as to the ex1stence of the restncuon is melevant to the certificate
of compliance action because (1) the certificate was issued solely on the basis of
the creation of the parcel by deed prior to the decision imposing the restrictinn
and (2) Hawkes could have obtained a certificaic vefore he purchased the
property under ihe Map Act, which he chose not to do.

The “zoning” action is an administrative mandate (C.C.P. §1094.5);
however, Hawkes is also claiming declaratcry relief and entitlement to a |
judgment of liability for inverse conderanation. |

Hawkes claims a form of estoppel and seeks to introduce ev1dence
outside the record to show that, notwithstanding the validity of the restriction
at the time it was issued, he should not be Sound by its terms because:

+ A counter technician told him Lot 6 was a legal or buildable lot, based
on an initial inspection of the County’é current assessor’s maps for the parcel;

« The restriction was not recorded agaiﬁst the property; and,'

» Hawkes purchased the property without knowledge of the restriction.

County contends that Hawkes was no innocent. Hawkes either knew or
s‘muld have known about the restriction because '

~ « He was a real estate broker who transacted business in Montecito.

« He knew that the lot was substandard.

« He knew the lot, unlike most of the surrounding lots, was not built on.

« He was the broker for the sale of the lot from the Beggs’ to the Parks’,
and set the pnce for the sale at $25,000, well below market value fora
buildable lot; further, Hawkes was present during conversations in which

Beggs not only stated his personal desire that the lot not be built on but his

belief that the County would not allow the lot to be built on.
2
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County’s version of what Hawkes was told “over the counter” Jiffers

from Hawkes’ in that Counfy contends there was no unqualified oral siatement
that‘ Lot 6 was buildable but that a caveat was given that Hawkes should request
a written, formal parcel Validity determination which could only be made upon
careful research. ‘
Hawkes knew at a minimum that there Was something peculiar about the
lot when he acquired it (and the adjoining improved lot [“Lot 11”’]) following a

’ tha Dads ITa ~lann. 11 B
lenders’ foreclosure upon the Parks’, Il should 1aVC aSNCa i Couuiy iv

research the parcel $ history and determine in writing if there were any
restrictions on building. Had he done 80, and tne research been performed L
Hawkes would have discovered that the 1958 Planning Commission decision
precluded any building on Lot 6 and that its value lay in its use as an adjunct to
Lot 5, or to any other abutting improved parcel (such as Hawkes’ Lot 11), and
not as a separately developable lot.

While Hawkes says he could not find the restriction, even upon
exammmg the readlly available assessor’ s parcel book, there bemg no address
file for Lot 6 at the time of his purchase, and that the County * counter
technician” told him, based on the same information, that Lot 6 was a legal or
buildable lot, the evidence is that: '

. Charles King, a veteran County planner (now retired), was able to

- find the restriction through careful research of County records tracing the

history of Lot 6 back through its “parent parcel” from which it was created.

- = David Van Home, who was generally aware of prior County zoning
actlons in the neighborhood but not specifically aware of the subject
restriction, was able to find the restriction by examining the County’s flles
accessible through the counter technician. '

Thus Hawkes had knowledge and professional training which gave him

cause and imposed upon him a duty to inquire in a meaningful fashion as to
whether a residence could lawfully be tilt on Lot 6. Had he done 50, he
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compliance and the County Zoning Ordinance for Monteéito'was superseded so

as to permit development on undersized lots that were legally created, the
County cannot deny him a land use permit based on the pfe-existing building
restriction on the specific parcel. County does not interpret its zoning
ordinance to imply such a resylt. It found that the conditions and restrictions
imposed on lots through particular permit and variance decisions remain in
effect. Public policy compels that the zoning léws and zoning restrictions
imposed for the beﬁefit of Hawkes’ predecessor in interact and sho Surrouuding
Community be enforced, that the restriction runs with the land, and that the
change in the zoning law does not vitiate specific restrictions on specific
parcels. : _

Thus, County contends that its zoning restriction was properly imposed,
was never rescinded by overt act or operation of law, and that i propeﬂy
denied 'Hawkcs a land use permit to construct é residence on Lot 6,

Even if this Court rules that Hawkes was improperly denied a land use
permit, it should deny Hawkes’ claim for inverse condemnation, He has not
been deprived of ajl use of his propenty, a: he may enjoy it, sell it to his
neighbors, or use it to enhance the value and utility of his house on an
adjoining lot. | '

- STATEMENT OF THE CASE

The essentials of the controversy are set -forth in the County’s findings:

* “FINDINGS AND CCN CLUSIONS IN S’UPPORT OF DETERMINATION TO
RECORD A CERTIFICATE OF COMPLIANCE (Assessor’s Parcel No. 11-190-06)”,
attached as Exhibit 3 to Hawkes’ Complaint (and at AR 152). The Board of
Supervisors denied Van Home’s appeal of the decision to issue g Certificaie of

Compliance,




" two deeds recorded prior to July 27, 1955, The first was from County -~ - |

- ' .

* Resolution No 87-518, Board of Supervisors “STATEMENT OF -
FINDINGS INRE THE APPEAL OF [HAWKES] FROM THE PLANNING
COMMISSION’S DENIAL OF A LAND USE PERMIT”, attached ss Exhibit 7 to
Hawkes’ Complaint (and at AR 574), The Board of Supervisors denied
Hawkes’ éppeal of the Planning Commission decision to deny a Land Use
Permit. '

The following Statement of the Case is primarily drawn from these
findings, with additional references to the record and to local regulations,
Findiags re: Certificate of Compliance and Land 17 E’e_.nnié are ©ofemed v as
“Finding CC-#” and “Finding P-#”, respectively. Referencas to the

" "mitiisirative Record are dencited “AR#”.1

+. Prior to July 27, 1955, when County Ordinance No, 791 (requiting

| approvai and recordation of a lot split plat to divide land into four or fewer

parc=ls) became effective, land divisions in the County of Santa Barbara were _
law fully accomplished by recorded deed, The separate parcel of real property
known as Assessor’s Parcel 11-190-06 (“Lot 6”) was created by the effecs of

National Bank to Neustadter, recorded May 23, 1946 (AR 58); the second was
from Havighurst to Acres, recorded June 19, 1952 (AR 61). (Finding CC-1).

2. Since approximately 1930, the neighborhood has been zoned one-acre

residential. In 1958, Mrs. Acres applied for a determination whether an
adjacent ot (“Lot 5”) was a permitted building site: both Lot 5 and Lot 6 were
approximately 1/2 acre. each. Under Ordinance No. 453, the zoning ordinance
iil effect in Montecito at the time, the only relief available from the Iot size

- requirement was through a variance procedure. See Declarations of former

-_

! The Administrative Record is in two volumes, Volume [ is the Record of the Certificate of
Compliance proceedings wiord v nty), with stamped numbers 1-297. Volume I is
the Record of the Zoning proceedings @Eﬂwﬂg, with stamped numbers 300-584.

5 : o
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Planning Commission Secretary Girvan (AR 269, 402) and Planning Director
Whitehead (AR 261, 406) The Planning Commission, in case 58-V-12 (a

designation denoting “variance”™), took the following action, which was

approved by the Board of Supervisors on January 27, 1958:

Approved request of Amelia Acres for combination
of Lots [6] and [S]... as one building site and
issuance of a permit for a building thereon and
approval of the splitting of [an adjoining one and
Gitc-lali’ acre Iot] by an east-west line dividing the lot
into approximately equal parts.

| On January 29, 1958, the Planning Depahment issuec - “f =nd Use
Rider”, containing a drawing of the two lots with a notatis: un the line
between Lot 5 [Lot 45 in original] and Lot 6 [Lot 142 in'origihaI]: “THIS LINE
EL]MINATED’? The Rider stated “Requirements to be made a part of | |
Application and Permit - Division. of Building & Safety, County of Santa
Barbara™; it was Initialed :-; to Zoning Approval and as to Architectural
Approval by Wiiliam Gin an, then Secretary of the Planning Commission,
(The County file as to 58-V-iZ is at AR 237, 398.)

3. The Findings in support of the Certificate of Compliance state with
respect to 58-V-12 that “a variance was granted, under the applicable County
Zoning Ordinance, requiring [Lot 5] and [Lot 6] tb be combined into one
parcel to create a single building site” (Finding CC-2), and thaf “subsequent to
that variance, a building was constructed on [Lot 5], the constructidn for which
the variancé was requested” (Finding CC-3),

4. In 1970, Fred Acres applied to the Planning Department for a
variance and lot split (Case No. 70-V-41) in order to: | -

. Divide. the 1.5 acre parcel previm}sly authorized by 58-V-12 to be

Spit into two 3/4 acre parcels into three 1/2 acre parcels: and
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* “[R]emove the limitations imposed on Jandary 22,1958 by the
Planning Cormﬁission which combined lots [S]and [6] ... as one building site,”
(Letter of June 13, 1970 from Attorney Hatch to Planning Departrhent).

This application was opposed by Montecitahs.

On August 19, 1970, the Planning Commission took this action:

* Accepted the applicant’s verbal request to withdraw that portion of the
application relative to revocation of Planning Commission action cn January
22, 1958, Case N, 58.V 12

* Approved division of the 1.5 acre parcel into three 1/2 acre lots,
(Zoning Report, Case No. 70-V-41),

(Portions of the County file as to 7041 is at AR 242, 409

5. The Findings in support of the Certificate of Compliance further state
that the owner of Lots 5 and 6 took 1o action to combine the parcels by deed,
conveyance, map, or other document ﬂled of record (Finding CC-4), and that
the Couﬁty did not take action to effectuate or record a mérger of the two |
parcels pursuant to the Subdivision Mzp Act (Government Code §6645 1.10)

6. In‘support of the Certificate of Compliance, the Findings state that

the present zoning for the parcel (Article V) provides that a dwelling may be

located on a smaller lot than the minimum size for the district if a Certificate
of Comisliance is recdrded for the lot (Finding CC-5); that “the action taken in
January, 1958, was in interpretation of and enforcement of the provisions of
the Zoning Ordinance in effect at the time and was not an approval of a
subdivision or merger” (Finding CC-7); and that “the current zdning will allow
development of the parcel” (Firding CC-9),

7. Inits findings supporting denial of the issuance of a Land Use
Permit, the Board stated with respect to Certificate of Comp}‘ance Findings
Nos. 5 and 9, that: '

CCc-25




As findings made it the context of a Subdivision Map
Act matter, thoge Findings were statements of

13 9. The Board further found that the Property hag been the subject of

. 14|] tWo previous'zom'ng interpretations and particylar applications of Zoning

5l | designations in the pagt, 58-V-12 and 70.v4;, which have establisheq
Limitations on the use of the Property bursuant to previgys Zoning Ordinance

16
17
18
19
20
91
22
23
24|

25 . ,
2% ‘ a. Hawkes contended that he “had no knowledge, either actua] or

97 constnictive, of the condition of 58-V-12 requiring combination of [Lots 5 and
6]”; that he twice inquired of the Resource Management Department whether

8

| CC-25
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Lot 6 was a separate, buildable lot and was told that it was separate and

buildable; and that “he cannot now be penalized for the failure of the Beggs’
[Acres’ daughter and son-in-law, the previous owners of Lots 5 and 6] to
comply with the condition [by selling Lot 6 to Parks in 1979] and for the

| foilure of the County to require compliznce with the condition”. (Letter from

Attorney Coit to Earl McMahon, County Real Property Division, August 19,
1986 at p.10., AR 349) -

b. The neighbors contend that the Begae’ sold Yot £ &5 the Paiks’
in 1979 with the express understanding that it was not to be used as a building
site; that Hawkes was Parks’ réal estate broker in the transaction and was
present when the Beggs’ and Parks’ diécussed the non-buildable siatus; and that
Hawkes probosed the sale price of $25,000 (when buildable properties were
selling for about $75,000) in recognition of the non-buildability of the lof, -
(Neighbors’ Brief in Opposition to Hawkes® Appeal, p.4, AR 474))

11. The Findings as to the Certificate of Compliance do not refer to
Hawkes’ knowledge of the non-buildable status of Lot 6. The findings asto the
Land Use Péxmit do not expressly resolve the issue of Hawkes’ knowledge but
state that “the restrictions [in 58-V-12 and 70-V-41] are available for review
by research of the files maintained by the County Resonrce Management
Depariment by anyone familiar with the histofy of the Property or able to
trace its ownership through existing public reéords”. (Finding P-12),

.. 12. The Board found that “the restﬁctions developed as a result of the
Past applications, 58-V-12 and 70-V-41 » are of particular application to the
Property. and restrict its development as a matter of application of the current
provisions of the County Zoning Ordinance” (Finding P-13). It concluded that
“the Property is not suitable for the development proposed under the zoning
applicable to the area”, denied Hawkes’ appeal, and directed the Resource

Management Department not to issue a Land Use Permit, -
9
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ARGUMENT

1. . .
THESE CASES SHOULD BE DECIDED
UPON THE ADMINISTRATIVE RECORD

The administrative record, as recited above, contains the history of the
parcel and the evidence Supposting the County’s decisions to grant a Certificate
of Compliance and to deny a Land Use Permit. It further contains reports,
arguments, and legal opinions by Hawkes and his neighbors. Connty aishmitc
that the materials in the record are sufficient for this Court to decide the
certificate 6f corhph'ance action (§ 1085 mandate) and the zoning action
(§ 1094.5 administrative mandate).

Hawkes has taken depositions of County employees Charles King (now _

. retired; over 30 years with Planning Department, responsible for researching

land and zoning recors) and Marta Macacheck (cbunter technician) and
neighbors David Van Horne, Mr. & Mrs. Beggs, and (by phone interview not
deposition) Mr. & Mrs. Park_s. The King deposition was extensive and includes
numerous exhibits of County hiétorical documents, some of which are not in
the administrative record. Hawkes has advised of his intent to call various
witnesses at trial, incIudihg certain expert witnesses (some of whom have _'
expressed legal opinions contained in the record). County submits that
testifnony outside the record is not necessary to the decision and should rot be
heard by this Court, and intends to bring a motion in limine to exclude
evidence that is not appropriate or necessary to the decision in this case.
II. |
STANDARD OF REVIEW

The Neighbors’ petition is for traditional mandamus (C.C.P. § 1085) 1o

compel the Couhty to cancel the certificate of compliance as to Lot 6 and to

issue a conditional certificate of compliance. Neighbors contend that County
10
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had a clear and present, ministerial duty which it failed to perform and which

may be compelled by mandate. See Kirk v, County of San Luzs Obispo 156
Cal.App.3d 453, 459 [202 Cal. Rptr. 606] (certificate of comphance)
Youngblood v. Board of Supervisors (1978) 22 Cal.3d 653, 664 [150 Cal.Rptr._
242]. While the Court is not limited to review of the adminisirative record in
a § 1085 proceeding, it is County’s understanding that the Neighbors do not
intend to adduce evidence not already.contained in the record.

Hawkes’ zoning case is broughi asa petition for administrative
mandamus (C.C.P. § 1094.5) to chailenge the denial of a land use permit,
which is a discretionary decision for which a hearing was required by
ordinance, evidence was taken, and discretion was exercised in the
determination of facté by the Board of Supervisors. The essence of Hawkes’
appeal to the County was to urge it to set aside the conditions the County
imposed on the property' in 1958 and reaffirmed in 1970; he contends here that
the County abused its discretion in denying his appeal and failed to proceed in
the manner required by law.

Judicial review in an admirﬁstrative mandamus proceeding is limited to »
whether there has been a prejudicial abuse of discretion, which will not be
found unless the court determines that the County’s findings are not supported
by substantial evidence in the record or the Céunty has not proceeded in the
manner required by law. See C.C.P. § 1094.5(c); Topanga Ass’n for a Scenic
Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515 [113
Cal.Rptr. 836]. The court’s review is limited to evidence in the record;
additional evidence may be received only if it was unavailable at the time of the
administrative hearing or was improperly excluded from the record. See
C.C.P. § 1094.5(e); No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68,
79 fn.6 [118 Cal. Rptr 34].

11
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fecentiy peen held that «, Property Owner Seeking go Tecover on an inverse -

of the condition ~.[; aln admim'strative mandate Proceeding Provides the

"CC-25

Complaint for declaratory relief and for
ect his ®medy as between administratiye
= the proper vehicle for an “as-applied” challenge ¢,

¢ondemnation ciaim [for 3 Tegulatory action] mygt first establish the invalidity

Proper vehicle fo Such an challenge » Californiqg Coastq] Commz'ssiorz 12
Superipr Court (Ham) (1989) 210 Cal. App.34 1488, 1496 [ Cal.Rpyr. 1
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contained in Chapter 21 of the County Code. The local regulation respecting

certificates of compiiance is §21-4(f), which states in pertinent part:

Where a lot or parcel of land was divided by a ...
deed or contract of sale recorded in the office of the
county recorder prior to July 27, 1955, ... which lot

_or parcel conformed to all subdivision and zoning
ordinance requirements when created, no lot split or
subdivision shall be required to establish such lot or
paicel as a soparait aind vaio 10t OF parcel pursuant
to this article [Chapter 21], provided, however, no
such lot shall be considered to be an approved
building site unless it conforms to the requirements
of the applicable zoning ordinance when application
for a building permit is made. ...

Government Code § 66499.35 provides that upon making a
determination that a parcel of real property complies with the provisions of the
Subdivisidn Map Act, the local agency shall éause a certiﬁéate of compliance to
be filed for record with the County Recorder. If it determines that the
property does not comply with the Map Act, “it shall issue a certificate of

compliance or a conditional certificate of compliance™. § 66499.35(b). Some

initial determination has to be made whether or not there was a violation of the

Map Act, as claimed by Neighbors. - ‘

The propriety of the County’s determination that the parcel was created
lawfully is the salient issue; The Neighﬁors acknowledge that if Lot 6 was
created before July 27, 1955, it would not be in violation of the Map Act.
Théy assert however, that the lot in question was combined with a neighboring
lot and then divided by sale in 1972, after the effective date of the local
ordinance restricting such divisions. ‘

However, even if the County determined that the lot was created
unlawfully, Government Code § 66499.35 is authority for the issuance of a
Certificate of Compliance (Without conditions). In this way the section is a
remedial préVision that allows the County to validate a past unlawful act. |

.13
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The rtesult of the determination that was made by County is that no.

condmons on development were considered in the certificate of compliance
proceedmg nor could thiey be applied tc the certificate recorded.

If Neighbors are correct, a rema:.. should be made directing the County
to exercise discretion whether to impose conditions to remedy the situation, or
choose, pursuant to that section, to s:mply issue the unco onditishal certificate,
anyway. m eithci cvent the County should not be prohlbxted from issuing the
certificate, but merely directed to consider remedial conditions on such
certificate, as appropriate to the circumstanzes.

The County determined that the separate legal parcel was first created
prior to July 27, 1955 by deeds (actual conveyances of the property in
question) 1946 and in 1952. (Ak 188) Further, County found that there was

no voluntary action taken by the owners to record a merger of the parcel with

the adjacent parcel, and no legislative action taken to force a merger of parcels
pursuant to the Map Act. (AR 188)
' This last finding was necessary because there has grown up an elaborate

body of legislation regarding the forced merger of parcels, now found at

| Government Code § 66451.10, et seq. Parcels which were merged for Map

Act purposes under provisions that conflict with such legislation were deemed
to be unmerged by operation of law unless certain protection were adopted,
The County hias taken no action as would be required under Government Code
§ 66451.30, 50 even a merger by ordinance would have been undone.
Nelghbors assert that to effectuate the zomn g decision, it was neccssary

to effect the merger of Lot 5 and Lot 6, but have been unable to point to any

_act or proceeding by which the merger did occur.

' The only reasonable resolution of the evidence before the Board of

Supervisors, and before the Court even todav, is that the separate lot did exist

before the adoption of ordinances which reqmre the approval of all lot
14
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dwmons (July 27, 1955), that it was the desire and determmanon of the

County not to permit it to be developed until combined into one parcel with the
adjoining parcel, but that no affirmative action or order occurred which would
satisfy the requ irements of the Map Act regarding merger of lots under
Govemnment Code § 66451.30.

The Board o Superv isors cleariy has wxde discretion to issue a
cemﬁcate of comphance The most the Neighbors can show is that the Board
faﬂed to take advantage of an opportunity that they may have had to condition
the issuance of the certificate of compliance requested so that the zoning
decxsmn would be reinforced. ‘To overcome the exercise of discretion admitted
such Petitioner alleges no compelling = or of determination, no abuse of
discretion, no harm or damage, and no affirmation that the result would be
substantially different if action were taken as the Neighbors request.

The Neighbors allege tha. the County will not enforce the zonmg
restrictions limiting the use of Lot 6, to their harm and the harm of the
community. However, it is plain from the combined cases that the Couiity
regards the restrictions as applicable and enforceable under its zoning laws and
intends to enforce them. This concern, however, is not related to the
detemlinatlon of consistency with the Map Act and should be disregarded in
this context. .

The allegation of the Petmon {hat the County would be required,
if Neighbors are successful, to issue a conditional certificate of compliance, in
place of a certificate of compliance, is simply wrong under the statute.
Government Code § 66499.35. Neighbors have not alleged, presented or
argued any harm or damage, nor any circumstances demonstrating any abuse
of discretion or whxmsmal or arbitrary action. The petition in the comphance
case must fail for failure to show breach of any numstenal \ty as required by
cCP.§1085.

15
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Iv.
THE COUNTY PROPERLY DENIED
A LAND USE PERMIT
BECAUSE THE LOT WAS AND IS SUBJECT TO
A YALID RESTRICTION ON CONSTRUCTION.

The basic rule is that the Subdivision Map Act and the municipal police
powervare separate and distinct sources of regulatory authority. In McMullan
v. Santa Monica Rent Control Board (1985) 168 Cal.App.3dv960 [214
Cal.Rptr. 6171, the Court Vof Appeal held that the Subdivision Map Act:

... does not operate to defeat the legitimate exercise
of the police power of a municipality in connection
with matters outside the scope of the act and which .
are not calculated to circumvent its express
provisions.... [Wihile the act may be the final word
respecting the subdivision process, it does not ‘
purport and may not be understood to be preemptive
of all land use regulation. Id. at 961-62.

See Santa Monica Pines, Ltd. v. Rent Control Board (1984) 35 Cai.3d
858, 869 [201 Cal.Rptr. 593] (restriction on condominium conversion in rent
control law with “evident, independent police power source and purpose” not
' preempted by Subdivision Map Act): Gisler v. County of Madera (1974) 38
 Cal.App.3d 303 [112 Cal.Rptr. 919] (recordation of old residential subdivision
map does not vest right to use property in light of later zoning ordinance .
setting minimum lot size and agricﬁltural use). |
The County does not regard the restriction of case 58-V-12, in and of

itself, as creating a combination of Lots 5 and 6.2 The case was a zoning

2 This is the neighbors’ position, See Girvan Declaration § 8 (“the action [in 58-V-12] was not
in interpretation or enforcement of the provisions of the Zoning Ordinance, but rather was the
approval of the combination of two parcels to create a one-acre building site; and the ‘
combination of the parcels was completed as required by then existing ordinances”) (AR 404),
If this view prevails, the Certificate of Compliance should not have issued and g Jfortiori the
Land Use Permit to build on Lot 6 should never have issued. '

16
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variance matter, and the restriction was issued in conjunction with the granting

of a building permit for a residence on Lot 5, which, ‘prior to the variance, was

a substandard, non-buildable lot. An examination of the case file in 58-V-12 -

shows: ‘

¢ The “request of Amelia Acres for determination of pénnitted bﬁilding
site on Lot [5]... known as 1370 East Vallev Road” /AR 353).

- “Approval of»conllbination of Lots [6] and [5] as one building site
and issuance of a permit for a building thereon ....” (Id.)

¢ The Land Use Rider states “Requirements to be made a part of
Application & Permit” at the top and “Lots [5] arid [6] to be combined to create
one (1) building site” at the bottom.  The drawing in the Rider shows a
structure on Lot 5 and the notation “This Line Eliminated” on the boundary
between Lot 5 and Lot 6. (AR 399). '

+ The Secretary to the Planning Commission initialed the Rider

indicating “Zoning Approval”, (Id., see Girvan Declaration AR 402-03)

Thus, when Ms. Acres applied for a variance, neither of the lots were

buildable. Whether.or not the notation on the Rider that the boundary between
the lots was “eliminated” constituted a recombination or not, the intent of the

Planning Commission’s action was to restrict Lots 5 and 6 to one buildable Iot

and to approve a building permit for a residence on Lot 5. The remaining

portion of the property covered by the decision and the Rider — Lot 6 — was
|| restricted by the decision. Lot 6 is thus not buildable by virtue of the zoning

variance procedure, that is, by a decision issued under the County’s police

power,

As such, the restriction imposed by the decision in 58-V-12 runs with the

land and cannot be vitiated by subsequent sales or other private actions. The
principle is relatively venerable, and waé in existence at the time 58-V-12 was
imposed:

17
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Special use permits under zoning ordinances run with
the land. A variance for the use of property in a
particular matter is not personal to the owner at the
time of the grant, byt is available to any subsequent
owner, until it expires according to its terms or ig

. effectively revoked, and this is true, even though the

 original owner did not act on it. Cohn v, County
Board of Supervisors (1955) 135 Cal.App.2d 180,
184 [286 P.2d 836). ’

~ The priuciple remains good law, County of Imperial v, McDougal
(1977) 19 C.34 505, 510 [138 Cal.Rptr. 472} (special permits allowing uses

incompatible with applicable zoning run with the land, citing Cohn). itis

axiomatic that both the benefits and the burdens of variances, use restrictions,

and other police power conditions on the use of property continue in force

despite changes of ownership and other private actions.

The vitality of the rule that police power réstrictions run with the land is
Dot vitiated by the contention that 58-V-12 and 70-v-41 did not result in a
“vériance”.- The Planning Commission action was through a variance
procedure and resulted in a building permit and in relief from the minimum

lot size under the applicable zoning., Permit restrictions must be read in

-context and in light of their applications. - See Sports Arenas Properties v. Cizy

of San Diego (1985) 40 Cal.3d 808, 815 [221 Cal.Rpr. 538] (“a permit must
be read in light of the application for it, and when that is done it is apparent

that the terms of the permit are cléar”)., In this case, it is apparent that the

specifically restricted in cunsideration of the approval of the building permit
for Lot 5 and the division of the 1.5 acre Parcel first into two, then into three
Iots of less than 1 acre. The Planning Commission decision was a police power

18
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action intended to preserve community planning and afford some relief from

strict application of the zoning laws. It was not intended to be a mere ’
suggesiion that private action occur in the future. ‘Whether or not the decision
effected the combination of the two adjoining parcels, the buiidiug icstriction
was incorporated into the building permit for Lot 5 and the decision —
variance or noet — runs with the land. |

Scrogings v. Kovatch (1976) 64 Cal.App.3d 54 [134 Cal. Rptr. 217], is an
example of the principle that the effects of police power decisions survive the
failure of private parties té effectuate the requirements of permit decisions. In
this case, a subdivision map contained a written endorsement, as required by
the Planning Commission, that the properiy could not be re-subdivided “until
such time as public sewers are available”. A deed of sale of one of the
subdivided lots did not contain the required restriction; a subsequent purchaéer '
aiso acquired the property under a deed that did not refer to the restriction and
was issued a lot split permit under local ordinance. However, the county took
the position that the lot spiit permit did not co’x_istituts permission to violate
conditions established by the subdivision map; it denied an application for a
building.perm'it to Build a residence on the unimproved portion of the lot. The
Court of Appeal held that the restriction on the face of the map and ¢he refusal

of a zoning clearance reflected a valid exercise of the county’s pclice power:

[T]be condition attached to [the] approval of the final
subdivision map ... was itself valid as a regulation
adopted in a proper exercise of the police power.
The failure of the subdivider to include appropriate
restrictions in the deeds which he issued prevented
the creation of an equitable servitude. But creation
of an equitable servitude is not the only mneans
available to secure restrictions on land use necessary
to protect public health: another method is fora
public agency ... to withhold its consent where a
development is attempted in violation of a lawful
regulation.

19




w0 N W

[y |

o o =2 O

[The subdivider] sold the subject lot to respondent’s
predecessor in title in violation of a lawfully imposed
condition in that he failed to insert in the deed the
required restrictions. Respondents purchased their
1ot without notice of the violation. Although the
restriction cannot be enforced against respondents as
an equitable servitude, the general police power of
the connty ... i5 1ot Vidaied DY [the subdivider’s]
action. Id at 57-58.

The specific restriction on Lot 6 has not been res_cinded. Iﬁdeed, the
County was asked to revoke the restriction in 1970; the Acres’ withdrew the
request at the time of the hearing in light of substantial community opposition.

The restriction was not impiiedly rescinded by the replacement of old
Zoning Ordinance No. 453 by currently applicable Article IV. With respect to
parcels that are not specifically restricted, Article IV differs frorﬁ Ordinance '
No. 453 in that it allows construction of a dwelling on a legally created
althcugh sub-standard parcel (§35-419.6(2), AR 363), whereas Ordinance No.
453 required that any parcel satisfy the minimum area requirernents of the
zoning district before it constituted a building site {§_11, AR 364).

The provision that dwellings may be built on substandard lots that Were
legally created does ot expressly and should not impliedly apply to parcels
that are specifically limii=d by “no building site” desighations or similar permit

restrictions. The County does not interpret its zoning laws in such a fashion

| and did not do so in this case. Rather, it found that found that “the restrictions

developed as a result of the past applications, 58-V-12 and 70-V-41, are of
particular application {0 the Property and restrict its development as a matter
of applicatiqﬁ of the current provisions of the County Zoning Ordinance”
(Finding P-13, AR 577) - '

" To negate the enforceability of specific restrictions and applications of

zoning laws would run contrary to basid purposes of the Montecito Zoning

20
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Ordinance, including maintenance of the rural residential character of the

community, guidance of the orderly growth and development of the County,
and prevention of overcrowding of land. Article TV § 35-400.

Implied repeals are disfavored. It should be presumed that the local
legislature intended to continue valid limitations impesed under pic-exisiing
law with no interruption of continuity “except as explicitly modified by

»

language admitting of no doubt of that purpose”. Berry v. Recorder’s Court of

| Town of West Orange (1940) 11 A.2d 743,745 [124 N.1.L. 385]. ‘As discussed

earlier, permit conditions run with the land.

Keizer v. Adams (1970) 2 Cal:3d 976 [88 Cal.Rptr. 183], relied = 1y
Hawkes in his appeal (Curtin letter, AR 382) does not apply to bar a building
permit in this case, in light of the issuance of the certificate of compliance.
There, an innocent purchaser sought a building perfnit for a parcel which had
been illegélly subdivided without a map. The version of the Subdivision Map
Act then in force did not contain a provision for thé obtaining of a certificate
of compliance; the Couft observed that “he act does not reqeire the inno *enf
purchaser to suffer for a violation by his grantor, of which he has neither
knowledge nor means of discovery”. Id. at 980. Further, the holding in

Keizer does not extend to zoning restrictions, as opposed to illegal

|| subdivisions. The Supreme Court noted:

The writ granted below merely requires
consideration of the building permit application
«“without regard” to the Subdivision Map Act or {like
provisions of a county] ordinance. Requirements of
zoning laws, building codes, lot-size limitations, and
other applicable ordinances of the county are not
affected. Id. at 981.

Bear in mind that at the time he acquired the property in 1985, Hawkes

was neither remediless nor ignorant. He could have obtained a certificate of

co:npliance before he purchased, pursuant to § 66499.35. He could have
21




', 1 obtained a writien Jetermination of parcel validity based upon careful research
9|| of the records. He did not. Rather, he obtaiﬁed both Lot 11 and Lot 6 upon
3 foreclosure of the Parks’ equity. He “relied” on an oral statemenf from a

\ 4|| counter technician which he interprets as an assurance that Lot 6 was separaté,
% sl “legal”, and buildable. | o ‘
‘ el Such “reliance” is snsutficient to extend the rule in Keizer t0 vitiate

71| zoning restrictions placed on a specific parcel. Hawkes was an experienced,

8 professionaI real estate broker, held to knowledge of zoning principles and the

9 communities in which e dealt. He did business in Montecito; indeed he was 2
10{| party to the transaction petween the Beggs’ and the Parks’ resulting in the sale
11|| of Lot 6 for a fraction of its value as a buildable lot. He must have known that
12|l Lot 6 was half the size of the rmmmum for the zoning district. He knew that
13}| Lot 6, unlike its surrounding properties, Was vacé\nt, If he had no l;nowledge

14| of the specific restriction, be certainty could ascertain from the totality of the

s o

15 circumstances that he should make a seriouslinquiry. In common parlance,

16 Hawkes should have sensed that something Was fishy; he coﬁld have and should
17 | have gotten 2 definitive written determination from the County as to the ’
48|| existence of zoning restrictions on the landlocked, substandard parcel he .

19 acquired. v | '

20 | Estoppel against the enforcement of the zoning laws is not to be lightly
51 applied, because of the public interest at stake. The principle was well stated in
29 Pettit v. City and County of San Francisco (1973) 34 Cal.App-3d 813, 823 [110
o3| Cal Rpr. 2623: ‘

24| . In the field of zoning laws, we are dealing with a
vital public interest — not one that is strictly '

25| . etwoen the municipality and the individual litigant.

26 All the residents of the community have a protectable
property and personal interest in maintaining the

27 “character of the area as established by comprehensive

98 : and carefully considered zoning plans in order to

22
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promote the orderly physical development of the
district and the city and to prevent property of one
person from being damaged by the use of the
neighboring property in a manner not compatible
with the general location of the two parcels. These
protectable interests further manifest themselves in
the preservation of land values, in aesthetic
coneidaraticns aud in the desire to increase safety by
lowering traffic volume. To hold that the City can
be estopped would not punish the city but it would
assuredly injure the area residents, who in nc way
can be held responsible for the City’s mistake. Thus
permitting the violation to continue gives no
consideration to the interests of the public in the area
nor to the strong public policy in favor of
eliminating -. 1-conforming uses and against
expansion ox .1ch uses. (citations omitted)

These principles and policies apply here. The zoning restriction
precluding the building on Lot 6 was imposed for the benefit of the
coin;nunity. It was adhered to for many yeafs. The County did hothing to
rescind it and indeed refused to rescind it based on community concem. The
County has continuously striven to maintaiﬁ and enhance the character of the
comﬁmnity through upgrading and enforcement of Comﬁr_ehensive Plan
policies preserving environmental values, adequacy of resources, and quality of
residential neighborhoods. The zoning restriction, which benefitted both the
community and the owner seeking the variance, should not be judicially
required to disappear merely because Hawkes did not find it, may have orally
been advised the lot was “legal” or “buildable”, aﬂd the County issued a
certificate of compliance based on a finding that the parcel was legally created
by old deed and that the restriction was a zoning matter not an instrument
effectiﬁg the combination of parcelé. ’

County admits that the restriction is not easily found and is not apparent
on the face of current records as io Lot 6, but must be located by careful

research of the history of the parcel, its “parent parcel”, and the neighborhood.

23
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Thie histories of properties and County actions in Montecito are long and

sometimes obscure; this is why the County employs trained professionals wh >
can and will do the thorbugh work required to issue an accurate, written
opinion. The County records — particularly the older-ones — are ndt readi.y
accessivie iv or understandable by the general public. The information
immediately available fo busy counter technicians often does not suffice as ¢ 2
basis for a reliable conclusion as to parcel restrictions znd parcei validity, 1
may well be good practice to record zoning restricticas againét ail affected
parcels, but recordation of land use decisions is by no meaus universal and i :

nowhere required by any statute, ordinance, or case. Hawkes clearly had th:

means to discover the truth — that the County had long ago decided that Lc: 6

could not be built on — simply by asking for a written parcel validity

determination. Whether or not Hawkes is as innocent as he claims to be, o1

- was told what he claims he was told, the public policies underlyiné the

restriction remain in effect and the Cour: should not be estoppc d from

enforcing its zoniig determinations by denying Hawkes a land use permit.

V.
THE DENIAL OF A LAND USE PERMIT
DID NOT DEPRIVE HAWKES
OF ALL USE OF HIS PROPERTY
AND THERE IS NO TAKING
Even if Hawkes ca;mot'build on Lot 6, it is nonetheless valuable. He

may sell it to one of his neighbors, use it for recreational purposss (as the _
Beggs did), or use or sell it in combination with his residence (Lot 11). Any
of these uses is valuable. '

A diminution in value as a result of a land use regulation does not

_coustitute a taking urder Agins v. Tiburon (1980) 447 U.S. 255, or First

24
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(English Evangelical Lutheran Church of Glendale v. County of Los Angeles
(1987) 428 U.S. 384, unless the regulation does not substantially advance a
legitimate public purpose or the owner has been deprived of substantially all

use of his property. See First Engiish Evangelical Lutheran Church of
Giendale v. County of Los Angeles (1989) 210 Cal.Rptr. 1 353, 1365-72 (on
remmand from Supreme Court, no compensatici because no deprivation of “all
use”); Gherini v. California Coastdl Commission (1988) 204 Cal.App.3d 699,
713-14 [251 Cal.Rptr. 426}; Associated Homebuilders, Inc. v. City of Wainut
Creck (1971) % Cal.3d 633, 639-40 [94 Cal.Rptr. 578].3 This is not the case
here. While Hawkes may. if the decision denying the land use permit is
overturﬁed by writ of mandate, have suffered some economic loss (a matter
reserved for a la(ér stage of trial), he haé, during the mtenm between the
denial of the permit and the reinstatement of the condition, be»en‘ able to enjoy,
use, énd sell the property, and the value of Lot 11 has been increased by the |
open space of the adjacent Lot 6. . ' - |

Thus, even if this Court finds that the County’s action in denying the
land use permit was' improper; it should grant a writ of mandate directing the
County to issue a land use permit and find that there has been neither a 7
temporary nor a permanent taking of property.

CONCLUSION

The certificate of compliance was properly issued by the County because

Lot 6 was created by deed before the County required formal subdivision

proceedings. This determination is not affected by either the existence of the

3 The Court of Appeal on remand in First English emphasized that the Supreme Court only
decided that the Constitution guarantees a remedy for “temporary takings” but did not alter the
substantive law as to when a taking has occurred. 210 Cal.App.3d at 1359. It is not necessary
for this Court to resolve whether thete is any difference between the formulation of when there
is a “taking” undet Agins as opposed to First English, as there is both a substantial government
interesﬁt in zoning and no deprivation of “all use” of Hawkes’ property. See 210 Cal.App.3d at
1365-66.

25




1| zoning restriction precluding building on It 6 or by the state of Hawkes® -

2| knowledge of the festriction,

4 l and 1970 decisions Properly and épecifically' iesiicted the building of 5 /

9{| orreliance on alleged orag Statements of counter technicians, .
10/ The restriction on Lot 6 serves 4 legitimate government interegt in good /
11/ Planning ang zoning; the Jor, even though not buildable, is boh useful and ' l
19| valuable to Hawkes ang no vmpensable taking of broperty has occurred,
13 For all of the foregoing réasons, the Petitions for Writ of Mandate

' 14|| should be denjeg in their eniirety and the County should be granted Judgment

15)| on the complaint for declaratory relief and inverge condemnation,
16|| Dated: November 17, 1989 Respectfully submitteq,

17 - MARVIN LEVINE
18 / . _Acting County Conngeg

A
9 : : < i
! " - By SQ’ Qf\ (Aa'i\@ KL_
20 STEPHEN SHANE STARK
21 ' Deput County Counse]
‘ { T~
2 ‘/Q\>’ \"\~ p )

ROBERT W, PIKE

24 - Deputy County Counge]
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This brief is respectfully cubmitted on behalf of LELAND
M. CRAWFORD; IR., FRANCESCA J. CRAWFORD, SALLIE G. KAYSER, ERNEST
R. KIRSHTNER, MARY V. KIRSHTNER, MARSHALL A. ROSE, HEINI P. ROSE,
DAVID W. VAN HWORNE, and ponny H. VAN HORNE (here‘in "the
Neighbors"). The Neighbors are the Real Parties in Interest in
Ccase No. 169598 filed by Emmet J. Hawkes and Sally Hawkes (herein
collectively "the Hawkes"), which is generally referred to as uhe
nzoning Case". .Some of the Neidhbors (Crawfords, Van Hornes, and
Kayser) are the Petitioners and the Hawkes are Real parties in
Interest in Case No. 1673753, generally referred to as the
"Certlflcate of Compliance Case". The County of Santa Barbara
("County") and its Board of Supervisors are Respondents and
Defendénts in both cases. »

I. CENTRAL ISSUES

The central iscue in the Certificate‘of Compliance Case
iz whether certain action taken in 1958 by the County and the then
owners of the Subject Property was sufficient to. cause its
combination wifh an adjoining parcel, such that its later sale
resulted in a vioclation of the gubdivision Map Act and related
County ordinances.

The central issue in the Zoning Case is whether Hawkes
should be excused from complying with a restricticn on the use of
the Subject Property which waé imposed by the County in 1958 and

reaffirmed in 1970.




1 II. STATEMENT OF FACTS
2 " There appears to be no dispute regarding the facts
3 surrounding the County's prior actions Vith respéct to the Subjec;_
4 Property. Rather than restate these facts here, the CcCourt is
S it reospectfnlly directed +5 the Nelyhbors:' statemenf of Facts in the
6 Neighbors' Memorandum of Points and Authority in Support of
v Petition for Writ of Mandamus filed July 24, 1987, in the
E Certificate of Compliance Case (pages 4 through 10) (herein
9 "Neighbors' Certificate cCase Memorandur"‘. In an effort *to
10 eliminate a redundant statement of the facts and deferminations
11 . made after the filing‘ofANeighb;rs' Certificate Case Memorandum,
12 Neighbors adopt generally the portion of the Statement of the Case
13 in the cCounty's Trial Brief, relating to this period, while
14 reserving the right to object to the County's chéracterization of
15 those facts which are adverse to Neighboré'vpcsition.in Certificate
16 of Compliance Case. .v |
17 ITITI. SCOPE OF REVIEW
18 1. Certificate of Compliance Case.- Neig} ' petition
. 19 seeks a writ of ordinary (traditional)'méndamus : sompel the
20 vCounry to cancel the Lertlflcate of Compllance it ie .ued to’ the
21 Subject Property and to issue its Conditional. Certificate of
22 Compliance pursuant to Government Code Section 66499.35(a) and (b).
23 As discussed at pages 10 through 13 of Nelghbozs Certificate Case
24 Memorandum, the County nad a mninisterial, non-discretionary
28 obligation which it failed to perform and for which judicial review
26 ‘ ‘
o7
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is available by ordinary mar Jamus. Youigblood v. Board of

Supervisors (1978) 22 Cal.3d 644, 653.

. When the purpose of the ordinary mandamus is to review
a local agency decision relative to a ministerial act, the Court's
inquiry invol§es whether therz is a clear, present, and ministerial

duty on the part of the agency. Benny v. City of Alameda (1980)

105 Cal.App.3d 1006, 1012. Here ‘Teighbors intend_to establish the
County's clear, present, and ministerial ducy by establishing,
primarily from the administrative record, the combination of the
Subject Property with adjoining property in 1958. It should be
néted, however, that in this mandamus action, the court is not
limited to a review of the administrative record but may in fact

receive additional evidence. No 0il, Inc. v. City of Los-Anqeles

(1974) 13 cal.3d 68, 79.

2. Zoning Case. Hawkes' counsel has filed the Zoning
Case as a petitins for administrative mandate [ccCP Section 1094.5],
petition for ordin;fy mandate [Section 1085], complaint for
declaration of rights [CCP Section 10607, and inverse condemnation.
Hawkes may not pursue such diverse alterncte remedies.

The action complained of by Hawkes is essentially the
County's failure to grant Him relief from the conditions which the
County imposed upon the Subject Property in 1858 and reaffirmed in
1970. As such he is requesting relief or a variance from prior
conditions imposed on the substandard Subject Property, which is

the proper subject . for Jjudicial review under administrative

mandamus. Topanga Association for a Scenic Community v. County or

3
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Los Angeles (1974) 11 Cal.3d 506, 514. As contemplated by CCP
Section 10%4.5(a) the denial of the land use permit which Hawkes
seeks was, pursuant to Section.35-489 of Article 1V of Chapter 35
of the‘COunty Code ("the Zoning Ordinance"), the subject of a final
administrative decicicn made as 'a result of a proceedinq in whiéh
by ordinance a hearing is required to ke given, evidence is
required to be taken, and discretion in the determination of facts
is vested in the County. For further distinction of the bases for

application of administrative mandamus, see Arnel Development Co.

v. City of Costa Mesa (1980) 28 cal.3d 511, 518 fn. 8.

The consequences of the Zoning Case being an action in
administrative mandamus pursuant to CCP Section 109%4.5, are thres-
fold. First, the judicial inguiry is essentially limited to
whether there has been a prejudicial abuse of discretion, which
will not be fourd if _the Counﬁy's' findings are supported by
substzntial evidence in light of the whole record. CCP 1094.5(c);

Topanga, supra, at 514; Pacifica Corp. v. City of Camarille (1983)

149 Ccal.App.3d 168, 178; and Paoli v. California Coastal Commissicn
(1986) 178 Cal.App.3d 544, 550. | '

Secondly, the Court's inquiry is limited to a review of
the administrative record, receiving additional evidence only if

that evidence was unavailable at the time of administrative hearing

or improperly excluded frem the record. CCP Section 10%4.5(e}: No

0il, Inc., supra. at 79. Hawkes does not contend that new evidence

has been discovered which was unavailable at the time‘of the

p
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1 administrative hearing, nor that evidence was imprope;ly excluded
2 from the recor:
3 Thlrdly, a matter quallfylng for judlClal review' by
4 administrative mandamus is precluded from proceedlnq in the form
5. of a complaint for declzraiory relief under CCP Section 1060. BSee
€ Agins v. City of Tiburon (1979) 24 Cal.3d 266, 273; Aptes Seascape
7 Corp. v. County of Santa Cruz (1982) 138 Cal.App.:id 484, 494 fn.4.
8 IV. CERTIFICATE OF COMPLIANCE CASE
9 Neigﬁbors' substantive analysis of the County's failure
10 to perform 1ts ministerial act from which Neighbors seek relief in
11 the Certlflcate of Compliance Case, is fully and carefully reviewed
12 in the Neighbors' Certificate Cdse Memorandum (page: 10 through
13 27). PRather than repeat or svmmarize this an_alys:.s here, the Court
14 is respectfully requested to read such brief.
15 V. ZONING CASE
16 1. yiiiéitv of Cc‘mdition.. The recbrd clearly reflects
17 “hat wupon the two previous occasions that the Coursy of Santa
18 Barbara was asked to consider the use of- the Subject Property as
19 a residential site, in 1958 and in 1970 under 58-V-12 and 70-V-41,
20 respectively, it determined th{at the Subject Property is not
21 adequate for a buildiﬁg site. In each instance the County
R2 proceeded to grant special relief to other properties (in 1958,
23 permitting a residence to be constructed on an adjoining
24 substa;;xdard lot, and in 1970, permitting three substandard lots to
25 be created) ‘on the condition that the Subject Property not serve’
26 | o
27
28 5
PRICE, POBTEL
& PARMA
HTA BARBARA, CALIF.




1 as a building site. It is unclear whether Hawkes chalienges the
2 validity of such condition. Such'a challer a is not well founded.
5 Conditions may be attached to the granting of a variance :
4 in order to preserve'th: Fenieral purposes and intent of the zoning {
> ordinance. Bringle V. D ngrg_gi_ggpg;yiggrg (1960) 54 cal.2d 86,
61" as; S_M (1977) 7€ cal.App.3d 338, 342 (the failure
7 to comply with a condition of a variance constitutes fajlure to
8 comply with the zonlng ordinance entltllng the munlclpality to ;
° bring enforcement action). '
10 I+ is proper to provide for conditions to be attached to
11 zoning variances in order that the general puipsse and intent of
12 fﬁhe.zoning ordinances mnay be preserved. Edmonds V. county of Los o
13 | angeles (1953) 40 cal. 34 642, 652.- ' ’ o
14 . prior owners of the Subject Property who have asked the ‘
15 county for discretionary re elief from the condition have not
16 challenged its validity. (See stanley C. Hatch's letter June 18,
2 17 1970, requestlng re71ef in 70-V-41, AR-307).
; 18 " application of Condit on to Subsequent owner. It is
19 also unclear whether Hawkes challenges the fact that the condltlon
20 on the Subject Proper +~y binds successor ownerse. Such a challenge
2l is ‘not supported by. the law. | l
22 5pecia1 zoning relief or permits w1th respect to spacific
\ 25 lands, such as variances or conditional use permits, are binding
i 24 upon future owners of the 1and. Ccunty of Iméerial v, Mchougal
1 25 (1977) 19 cal.3d 505, 510 (both the penefits and limitations of &
26 conditional use permit run with the 1end; a purchaser takes no
27
i 28 6
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- yestrictions. He therefore appears to claim that the County is

greater rights than his predecessor possessed) ; Cohn V. Ccounty

Board of Supervisors (1955) 135 Cal.App. 2d 180, 184 ("A variance

for the use of property in a particular manner is not personal to
the owner at the time for the grant, but is availzklse io any
subsequent owner, uuiil it expires according to its terms or is
effectively revoked, and this is true, even though the original
~wner did not act on it‘")\.

3. Hawkes' Claimed Innocence. In his declaration,

Hawkes claims that twice he went to the Ccounty's Department of
Resource Manégement ("DRM") to inguire orally whether there were
any res*rlctlons applicable to the Subject Property, and that twice

he was told orally by a DRM counter clerk that she did not see any

somehow estopped from applying the condition to him. Such argument
is naively advanced by an experienced, licensed real astate broker
such as Hawkes. | .

There were two avenues by which Hawkes could have sought
a definitive determinaticn régarding the Subject Property, neither’
of which he availed himself of. First, as a purchaser of the
Subject Property, he was entitled to:seek, prior to his purchase,
a Certificate of Compliance. By reason of the testing and the
ongoing continuing educational requirements required of real estate
proker licensees, process, hawkes is expected to know of the
availability of the Certificéte of Compliancebprocedure. Had he
not known this procedure, he.needed only to ask the DRM counter

clerk how he could obtain a definitive determination. Had he
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réquested a Certificate of compliance, he would have been alerted
£o the condition in gqueastion.

gecondly, Hawkes could have requested, in writing, &
written parcel validity determinétinn frem DRits in this post-
Easton era [Easton v. Strassburger (1584) 152 cal.App.3d 90, 981,

real estate prokers and salespersons have becoma increasingly

sensitive tc the requirement of obtaining written verification from

the appropriate goverhmenﬁal agencies in order to obtain definitive

rulings as to the status of properties. ps elaborately pointed out |

DRM employee Charleé King in his depcsition, the parcel validiﬁy
procedure is intended to reveal conditions which exist uponlthe use
of individual parcels.

But most fundamentally, are the serious guestions

regarding Hawkes' claimed 1ack of notice of +ths Subject Property's

non-buildable status. These factors, which should have served as

wpells and whistles" to & real estate professional such as Hawkes,
are as follows:

A. The Subject property is an interior property
without an established access easement:

B. The Subject pProperty is a one-half acre property
in a one-acre zoned district;

C.v mhe Subject Property has never bheen improved
with a structure or an improvement requiring a land use
permit; .

n. The Subject Property had never been utilized to
the extent necessary.to even require the County to issue
it a street addressi .

E. The .Subject Property had been sold just six
years pefore his purchase for an agreed purchase price
of $25,000, stated by BHawkes to be "an excellent price
for the puyer," (AR 94) transaction to the buyer," 2

8
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rrensaccion in which Hawkes served as a real =astate
advisor to the buyer and which he learned that the buyer
and seller agreed that the property would not be used as
a separate puilding site but would only be used as an
extension ¢f the packyard of the buyer's property: and

. 'The seller of the Subject rroperty apparently
advised-.the buyer and Hawkes that the County wonld noh
allow a zxesidence +o be constructed on the Subject

4
Proporiy.

For Hawkes to claim innocence 'in 1light of all these
factcrs which would have caused an ordinary, yeasonably prudent
pecson €O request a very sareful evaluation of the property, is

preposterous.

4. No Vested Rights. Hawkes is attempting to use his
innocence and a quasi-estoppel argument to bootstrap himself into
a vested rights position. such cannot be achieved.

First, it is clear that an owner of undeveloped has no

_vested right in existing zoning or permitted uses; he has no right

to have his real property zoned .for its sconomic hignest_and hest

use. Gillilandg v. County i Los Angeles (1981) 126 Cal.App.3d 610,

617. In order to obtain such a vested right, a property owner must
perform substantial work of improvement and incur substantial
iiabilities, both in good faith reliance upon 8 permit validly

issued by the government. AVCO Community Developers, Inc. V. South

Coast Regional Commission (1976) 17 cal.3d 785, 791, And uniess
an owner possesses atl necessary permits, the mere expenditure of

funds or commencement Of construction does not vest any rights in

the cpntemplated development. Billings v. California Coastal

commission (1980) 103 Cal.App.3d 729, 735.

9




1 Further, the vested rights doctrine applies only aiter
i 2 ‘one has expended actual constructlon costs, not merely land
é 5 acqulsltlon costs. Raley Vv Callfornla Tahoe Regional Planr ind
4 Agencg {1977) 68 Cal.App.3d 965, 985- —5861 Wamut properties, Inc.
_ 5 V. Clty council {1980) 100 rzl.app.34a 1018, 1324 \achlSlthn of
i! o a,cloged nelghborhood +heater did not give rise to a vested rizht
\l 7 to operate). |
\ 8 | Finallv, since a pernittee does not acguire vested rigats ,
!x‘ 9 under an invalid permit even though expenditures have been made in '
@ 10 | gooa faith, Pettit v. City of Fresno (1673) 34 Cal.App.3d 813, 819-
11 g20, Hawkes canriot claim that erroneous advice of ’ a counter clqxrk
12 constitutes a basis for a vested right. ,
13 5. County is Not ‘BEatopped to Assert condition. Hawies
'!,. 14 "geaks to estop County from asserting the condition based upon his
i 15 alleged reliance upon a brief dlscuss:Lon with a counter clerk prinr
‘ 16 to his purchase from a bank Zfoll iowing its foreclcsure of tle
17 1 Subject Property and the adjoining 1mproved propnrty vlth which it
13 had been used. Jawkes'! argument does not satisfy +he rare anc
\‘ 19 extfaorc:inary combinatisn of government conduct and extensive
‘ . »20 l reliance thereon~which california courts require to invoke the
21 Goctrine of equitable estoppel.
i\ 22 _’I‘he elenents of the doctrine are (1) the party to be ‘
tl 25 estopped nust be apprised of the facts: (2) he must intend that hi-
‘ R4 conduct shall be acted upon or must so act that the party assertlng
1 25 the estoppel has a right to believe it was so‘intended; {3) the
26 other party must be ignorant of the true state of facts; and (4)
27 '
08 10
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he must rely upon the conduct to his injury. city of Long Beach

Mansell (3i970) 3 cal.3d 462, 488-489; Penn-Co. V. Boardvof
Supervisors (1984) 158 cal.App.3d 1072, 1080. The record reflects
significant question whether a counter clerk is an agent sufficient
to app:ise the county, or whether she had, on -behnalf of the County,
the requisite intent, and whether Hawkes was wignorant" of the true
state of facts.

ngenerally the dectrine of estoppel is disfaVored. And

it will be applied where the party claimed to be estopped‘hes

obtained some unconscionable advantage. Anza parking Corporation

v. City of Burlingame (1987) 195 cal.App.3d 855, 861 {citations

omitted).

| .Furthermore, insofar as a governmental entity cannot be
estopped from raising the invalidity of a condition; Anza Parking
Corp., supra. at 862, neither can the Lounty be estopped from

asserting the validity of a condition.

6. Innocence is No Excuse. A case with facts similar

to the present 51tuatlon is Scrogings V. Kovatch (1976) 64

Cal.App.Sd 54, 57-58. The County of Sonoma approved a subdivision
upon the condition that no further division of the lots would be
permitted until public sewer service was provided. The owner was
directed to record a restrlctlon to reflect the condition{ He
failed to do so. He conveyed a lot to a third party who had no
notice of the violation. The new owners split the lot in violation

of the condition and then sought a building permlt for the new

11
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unimproved'lot. The County planning commission refused to issue

the land use permlt.

The OWners prought an action, arguing that the
restriction could not»be enforced a@ainst tﬁem as Aan eqguitalle
gervituic, The court agreed but concluded that under the general
police power the County may enforce the condition by vefusing to

issue consent to the developmen+ of the law.

In the p.esent situation the county OfflClalS took such

action as they considered necessary to implement the condition that-

gubject property not be & puilding site. Appromeatel" 30 ears
1ater the county has determined that such action,was not sufficienﬁ
under today's Subd1v1slon Map act to actﬁally combine the
proparties. Following the pr1n01p1es of 8 croglngs, the county may
nonetheless enforce the condition under its police power. '

7. certificate of Compliance J“es Not Sa*lsfyAZoninq
conditions. Hawkes Jrgues that the County‘s issuance of a

Certificate of Compliance entitles him to & land use permit to

puild a residence on the Subject property. This is not the case.’

The gubdivision Map Act does not operate to defeat the
legitimate exercise of . the police power of munlclpalltlesA in
connection with matters outside the scope of the Act and which are
not calculatéd +to circumvent its expressed provisions. McMullan
v. San Santa Monica Rent control EC Board {1985) 168 CaL.npp.ﬁd 960, 962~
063, To the same effect is Santa Monica Pines Ltd. V. rent control

Board (1984) 35 cal.3d 858, 869 (a restriction on the removal from

the rental housing market through condominium conversion ig based

12
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‘ypon an independent police power Source and purpose, and 1is |

therefore not preem npted bY the subdivision Map Act where the
property in question bad recently peen given tentative map approval
for condominium conversion)i CEB, california Subdivision Map Act
Préctice, gection 8.9 at 207-208 (1‘987)‘.
| JI. CONCLUéION

Hawkes would have this Court pelieve that his innocence

will result in his injury unless this court grants him relief in

poth cases. Hawkes fails to note that by continuing to use the

subject Property in accordance with the county's 30—year-c>ld
restriction——that -ig as an extension of the packyard of his
adjacent improved property (Lot 11) —-he will profit handsomely over
the $385,000 purchase price paid for poth propertles in 1985 while.
preserving the purpose and intent of the prior zoning actions in
+he neighborhood.

It is respectfull_y requested that this court grant the
Neighbors the writ of mandate they seek in the certificate of
Compliance case and while upholding the County's restriction on the
subject property in the zoning Case.

Dated: November 17, 1989

Respectfully ! submitted,

PEI’CE POSTEL &/ PARMA /
{:/ ﬁ "

David W. VvVan Horne
: - counsel for Neighbors
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