August 13, 2013

Supervisor Salud Carbajal, Chair

105 E. Anapamu St.

Santa Barbara, CA 93101

Phone: 805-568-2186 FAX: 805-568-2534

Re: Request for postponement of August 20" Meeting regarding dialogue with
the Santa Ynez Band of Mission Chumash Indians (Santa Ynez Band)

Dear Supervisor Carbajal,

In light of the Santa Ynez Band’s recent application to the Bureau of Indian
Affairs for fee to trust on their privately owned 1,400 acres, and Third District
Supervisor Doreen Farr’s continued opposition of fee-to-trust in her district,
Preservation of Los Olivos, P.O.L.O., a grass roots citizen group representing
thousands of Santa Barbara citizens, requests that you cancel, or at a minimum
continue/postpone, the August 20" meeting regarding the Santa Ynez Band.
Setting a special dialogue for the Santa Ynez Band creates a process no other
person or group is entitled to violating the equal protection rights of all other
citizens of Santa Barbara County.

In addition, we recommend that the County Counsel be given time to research the
following new developments. County Counsel, must be able to provide the Board
of Supervisors with counsel to prevent the Board of Supervisors from
inadvertently suggesting County cooperation or approval of the Santa Ynez
Band’s stated purpose to take this 1,400 acres, and future lands from Morro Bay
to Malibu, into its jurisdiction. The following are the new developments and why
we urge you to cancel, or postpone the August 20" meeting:

1. Impact on property owners, Santa Ynez Valley Community Plan, the County:
The Santa Ynez Band’s application to take 1,400 acres into federal trust —
County only receiving notification from the Santa Ynez Band of this
application on August 7, 2013. (The application is currently under review by
the Bureau of Indian Affairs).

2. Unrestricted development: The Secretary will not restrict development use on
land in trust: 25 CFR 151: “..current land acquisition regulations in 25 CFR
Part 151 do not authorize the Department to impose restrictions on a Tribe's
future use of land which has been taken into trust.” (Enclosed letter from
Assistant Secretary Carl Artman, May 12, 2008)

3. Despite their assurances, the only necessary reason to place land into trust is
to ensure the opportunity for gaming. (Enclosed letter, Memorandum from
Assistant Secretary Carl Artman, January 3, 2008)

4. Impact on property values and water: Summer, 2013 U.C. Hastings College
of Law Review article entitled: “Reservation and Quantification of Indian
Groundwater Rights in California™ that states: “This note will lay out



arguments the Santa Ynez Chumash Band of Indians could use fo secure a
right to groundwater on their reservation in Santa Barbara County as their
successful casino brings in more and more visitors at the same time that
groundwater beneath their reservation is depleted by non-Indian users.”
(Enclosed)

5. Fee-to-trust litigation pending: 6.9: P.0.L.O.’s ongoing litigation on the 6.9
acre fee-to-trust application where P.O.L.O. states the following:
a. The Santa Ynez Band is not eligible for fee to trust land transfer

b. Land under State jurisdiction cannot be turned back into federal land

c. Rights to entitlement of aboriginal land were extinguished in California

d. The Santa Ynez Band’s assertion that land in trust is exempt from state
and local regulations is false (P.O.L.O. filings enclosed)

6. Equal protection: Special preference dialogue with the Santa Ynez Band
regarding fee owned property violates equal protection of all other landowners

7. Equal protection: County Counsel must be in a position to ensure equal
protection for all citizens, and to ensure the Board’s well meaning intentions
of dialogue may not be used against them. As P.O.L.O.’s research has
uncovered, the Santa Ynez Band is an entity that opens the door as a
constituent and then acts as a government entitled to federal rights. For them
to gain federal rights means they have to take away the rights of others that
should be protected by the State and County: property rights, civil rights,
process rights, water rights - all rights — creating preferences that violate equal
protection and elevating them above all of the rules that everyone else has to
obey. (Enclosed, Santa Ynez Band Motion to Strike, see page 15 and footnote
45, Feinstein letter.)

For the above reasons the Board of Preservation of Los Olivos, requests that you cancel,
or at the minimum continue/postpone, the August 20" Meeting.

Respectfully,
The Board of Preservation of Los Olivos

Cc:  Supervisors Doreen Farr, Janet Wolf, Peter Adam, Steve Lavagnino, Santa
Barbara County Clerk of the Board
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United States Department of the Interior k-l
T ——

k OFFICE OF THE SECRETARY
TAK
WASHINGTON, D.C. 20240 :GA'&EE’,%?\
MAY 1 2 2008

The Honorable Duncan Funter
U.S. House of Representatives
‘Washingtop, D.C. 20515

Degr Mr. Hunter:

Thank you for your letter of April 1, 2(108, regarding a dispute between the Sycuan Band of
Zhe Kumeyaay Nation (Tribe) and the Dehesa Valley Community Council (Dehesa
Cnmmumry) concerning a Trbe’s Jand acquisition progratn, ¥ou have anclased with your
letter copies of a January 10, 2006, lettsr from the Dehesa Community, and of a Jauary 29,
2007, letter from the Tribe. These letters address the issues of concern that the Dehesa
Community has raised with you,

The Dehesa Community would like the Department of the Interior to re-gxamine a fee-to-trust
application for an 82.85-acre parcel of jand that was taken into trust for the Tribe in 2004
becauss the actual use of the land (parking lot for casina) is different from the proposed use at
the tizne of acqtnsmon Grousing). We inderstand that the Dehesa Commmunity is very
unhappy with what it is calling the “bait and switch” tactic employed by the Tribe., Although
we pnderstand the Community’s concen, once land is taken into trust, the Department is tot
authorized to reconsider its decision besause land cannot be taken out of trust without
Congressional authorization. In additien, current land acquisition regulations in 25 CFR Part
151 do not autharize the Deparument to impose restricHons on a Tribe’s future use of land
which has been taken into trist, See Czty of Lincoln, Oregon v, Portland Area Direcior, 33
IBIA 102 (1999). To do so would require amending existing regulations in 25 CFR Part 151,
The Department is not currently in the process of amending these regulations, In-addition, the
Decpartmerit has been reluctant in the pastto take any action to eliminate the flexibility that
Indian tribes enjoy to change the use of frust lands both beeause it is an aspect of tribal

pt o e e SOUETeigniy and beeause-itds a-needed-took-to-adapt 1o chauged economic conditions, -~ - —

The Dehesa Community also guestions whether the use of the 82.85-acre parcel for a parking
lot is consistent with a provision of the Tribe's 1999 compact with the State of California
which requires any portion of 2 gaming facility (including a parking lot) 1o be located on
Indian lands on which gatiing may lawflly be conducted under-the Indian Gaming
Regulatory Act {IGRA). Since the B2.85-acre parcel of land is contignous to the Tribe's
Indian Reservation as it existed on October 17, 1988, gaming on the parcel would be
anthorized wmder Section 20(2)(1) of IGRA, 25 U.S.C. Z719(=)(1).

‘The Dehesa Community wonld also like the Department to “pay attention” 1o the Tribe’s

potential future trust acquisition of a specific 1,600-acre parce! because that parcel is
identified in the Tribe’s 2007 class 11 gaming compact with the State of California. At this

AT
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N time, the Department of the Interior has not received an application to take the 1600-acre
parce] into trust for the Tribe, If and when that happens, the Department will be vigilant in
reviewing the application, especially bzcause the 2007 compact specifically lists that parcel as

potentially eligible for gaming,
‘We hope this information is helpful. Thank you for your interest in this important matter.

Sincerely,

Carl J, Artman
Assistant Secretary — Indian Affairs
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ENNETH R. WILLIAMS
980 9™ Street, 16™ Floor
Sacramente, CA 95814
{(916) 543-2918

April 29, 2813

Honorable Salugd Carbaial, Chairman

Santa Barbara County Board of Supervisors
105 E. Anapamu Street

Sanita Barbara, CAS3101

Re: Vinceni Armenia’s letier dated March 5. 2013
Dear Supervisor Carbajal,

| represent two prominent local ditizens groups, Preservation of Los Olives {POLO) and
Preservation of Santa Ynez (POSY). Since 2002, POLO and POSY have been “dedicated to
preserving the highest quality of life in our rural community.” {wwvnpolosy.org)

Thank you for distributing Mr. Armenta’s March 6, 2013 letter and your Aprif 18, 2013
response. POLO and POSY appreciate your careful approach. We also respectfully accept your
and Supervisor Farr’s informal invitations to comment on these issues. That is the purpose of
this letter.

Mir. Armenta, ostensibly as Chairman of the Santa Ynez Band of Chumash Indians (5Y Band),
requested a “government-to-government diafogue” with the County regarding 1400 acres of
land, known as Camp 4, which the SY Band acquired in 2011. The land is held in fee by the SY
Band. it is not in trust for the SY Band. There is not even a fee-to-trust application pending.

POLO and POSY ohject to Mr. Armenta’s “government-to-government dialogue” request
because it relates o private property owned by the SY Band in fee. Fee ownership of land by a
tribe does not convert that land to tribal government land worthy of special treatment or
consideration or government-to-government negotiations. {Ciiy of Sherrill v. Oneida indian
Nation of New York, 544 U.5. 197 {2005).)

Furthermore, the Ninth Circuit Court of Appeal has held that the Chumash waived any
aboriginal title daims that it may have had in California, when it failed to file a timely daim
pursuant to the Land Claims Act of 1851, {United Siaies ex rel. Chunie v. Ringrose, 788 F.2d 638
{1986) cert. denied 479 US 1005 [1986); see Borker v. Horvey, 181 11.5. 481.) Although this may
seem harsh, it is imporiant to add that, pursuant to a 1928 Act of Congress, California Indians,
intluding the Chumash, were later compensated on an equitable and “moral” basis for any fost
aboriginal title or irealy daims. {Indians of Colifornio v. United Stotes, 98 Ct. C1. 583 {1947).)
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Thus, the 1400 acres should be treated Jike any other privately owned land. On the other hand,
it cannot be denied that this particular parcel of land is a critical part of the Santa Ynez rural
community and life style. 1 is currem i‘v zoned AG-1I- 100 which means that it is agricultural land
with a minimurs parcel size of 100 acres. Also it is subject to multi-vear Agricultural Preserve
contracts which fimit the use of the properiy to agricultural uses. The SY Band must comply
with these land use rules. Tt would reguire a General Plan Amendment to aliow a different use.

In summary, Mr. Armenta’s and the SY Band's rz—:qu—est Tor “government-to-government”
preference and special treatment with respect to the future development of this privately

owned land is inappropriats and should be rejected. To discriminate in favor of Mr. Armenta or
the SY Band would violate the due process and equal protection constitutional rights of every

other individual and property owner In the community. ?a./‘g e urge the County not to go down
that perilous path. {See 42 USC section 1983) The trend of recent Supreme Court case lawe is
away from such unfair preferences an.d we expect it to continue to move in that direction.

Finally, several other incorract statements in Mr. Armenta’s letier should be addressed for the
record, including;

-

1. My. Armenta claims that the County had a “defacto policy” of ignoring the SY Band’s
reguest o discuss the fee-to-trust process. But, as | am sure vou know, this statement is
wrong. Although POLO and POSY haven’t always agreed with the County’s dealings with
the 5Y Band, it cannot be denied that the County consistently tried 1o work with, or
appease, the SY Band — perhaps too much so from POLO and PGSY's perspective.

2. Wir. Armenia describes the fee-to-trust process as a “federal annexation process.” This
is incorrect and creates confusion about the fee-to-trust procedures. The Federal
government does not annex trust lands; nor could it annex property subject to State
regulation. (Hawai v. Office of Howaiion Affairs, 556 U.S5. 163 (2008).) instead, after 2n
application is filed by a tribe, and all the approvpriate pre-conditions are met, the federal
governiment may accept a transfer of land and hold in trust for & tribe. In this case, the
5Y Band has not applied io have the land taken into trust and has not transferred the
{and to the Uniited Siates.

3. Wr. Armenta claims that the County has not commenced negotiations on the
{Cooperaiive Agreement {CA). This is true in a sense. The County takes the position that
it will ot initiate discussions with the SY Band about the proposed CA unless and until
the SY Band submits a fee-to-trust application with the BIA. {Chandra L Waller, Santa
Barbare County Exercutive Officer, written testimony submitted for the August 2, 2012
Oversizht Hearing on Indian Lands by the US House of Represeniatives, Subcommities
of lndian and Alaskan Native Affairs.) Furthermore, the County has informed the SY
Band that it would have o comply with CEQA at least with respect 1o off-site impacts of
the proposed CA. {id.) The SY Band has not applied to the BiA and apparently they do
not wani to comply with CEQA or other applicable State and local laws with respect to
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the CA. Sothere have been no discussions. And, according o the County, negotiations
will not begin unless it is in the context of the fee-to-trust BIA processes. Atthough
POLO and POSY oppose the CA, they appreciate the County’s willingness to be steadfast
and Jorthright on the CEQA compliance, and no-regotiation-withoui-an-application,
issties. That is the right approach.

4. Finally, it is important to note that the Tact that the SY Band is trying to secure a CA
betore i submits a fee-to-trust application to the BIA is not an accident. Instead, and
despite 5Y Band’s comiments to the contrary, it is 2 clear indicator that they intend o
use this property for 2 gaming casino in the future. Although not precluded, iscal
agreements are not usually required in fee to irust transfers for non-gaming purposes.
[See 25 CFR sections 151.10 and 151.11) But, when the feeto-trust zequisition is for
gaming purposes, the Office of Indian Gaming requires the 1ribe to provide an
agreement between the tribe and local officials resolving any and all jusisdictional
issues. (See Office of Indian Gaming Checkdist for Gaming Acguisitions and Gaming
Related [Fee to Trust] Acguisitions {2007).) Thus, if it wanis to use the property for
gaming, and apparently it does, the SY Band must first negotiate and complete the CA
with the County. POLO and POSY oppose the finalization of the CA for this reason and
because it probably will not be honored or enforceable — especially if it is not approved
by the Department of Interior. {See 25 USC section 81.)

Thank you for considering these comments. Please let me know ¥ you have any guesiions.

Sincerely,

/

KEMMNETH R. WILLIAMS
Artorney zt Law

Cc: POLD and POSY
Supervisor Doreen Farr
Supervisor Janet Wolf
Supervisor Peter Adam
Supervisor Steve lavagnino
SBCEQ Chandra L. Wallar
Congresswoman Lois {apps
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FOR IMMEDIATE RELEASE Phone: 805.693.5090

email: kbpress@polosyv.org

Citizens Groups Opposing Tribal Land Annexations in the Santa Ynez Valley Retain Former U.S.
Solicitor General Theodore B. Olson to Pursue a Federal Court Action

Santa Ynez, Calif (February 17) - Citizens groups Preservation of Los Olivos (POLQ) and Preservation of

“Santa Ynez (POSY) announced today that they have retained former U.S. Solicitor General Theodore B. Olson,
a partner in the international law firm of Gibson, Dunn & Crutcher LLP, to represent them in a federal court
action challenging a proposed land annexation by the Santa Ynez Band of Chumash Mission Indians.

POLO and POSY were formed in 2001 by a group of citizens concerned about preserving the rural
quality of California’s Santa Ynez Valley, an agricultural region in northern Santa Barbara County that also
happens to be home to the Chumash Tribe’s 139-acre rancheria. The Tribe’s 157 membets already operate a
casino on that property, and they are currently asking the federal government to permit the addition of another
13 acres of land adjacent to their existing land area. Because land that the federal government holds in trust for
Indian tribes is exempt from all state and local regulations—including zoning control—POLO and POSY are.
deeply concemed that the Chumash Tribe’s efforts to extend its landholdings will result in further unregulated
commercial development—including a possible casino expansién—that could severely compromise the natural
beauty, orderly development, and tranquility of the Santa Ynez Valley.-

POLO and POSY have been actively opposing the Chumash Tribe’s trust application through all
available legal and political channels. Dr. Doug Herthel, President of POLO, explained that his organization
opposes the proposed tribal land expansion because Santa Ynez Valley residents have * ‘witnessed firsthand
the detrimental impact that the Chumash Tribe’s casino has had on the Santa Ynez Valley. The once peaceful
area is now plagued by crime, traffic, and congestion. Fiirthér tribal larid acquisitions would open the door to
expansion of the casino, and would further compromise the quality of life for all residents of the Santa Ynez
Valley ”

¢ POLO and POSY also oppose the County of Santa Barbara’s efforts to negotiate an 1nterg0vemmental
agreement with the Chumash Tribe because such an agreement would permit the Tribe to acquire additional
trust land without providing any assurance that the property would not be used for casino expansion or other
purposes incompatible with the Valley’s rural character. ]

: POLO and POSY pursued their cause all the way to Washington, D.C., where they argued to the
Department of the Interior—the federal department that oversees Indian lands—that under applicable federal
;law the Chumash Tribe’s trust application must be denied because the annexation would adversely impact .
‘neighboring residential and business areas. Althoiigh the Depariment of the Interior denied this appeal by
“declining to address the merits of POLO and POSY s positions, POLO and POSY have a right to judicial review
of that decision by a federal court. The citizens groups have hired Theodore B. Olson to pursue that claim,

Theodore Olson was the 42nd Solicitor General of the United States: aid has argued 42 cases before the .
Supreme Court of the United States, incliidifig casés concéming due process, equal protection, property rights,
the environment, criminal law, separation of powers, and the First Amendment. New York Times columnist
William Safire described Mr. Olson as this genieration’s “most persuasive advocate™ before the Supreme’

Court and “the most effective Solicitor General” in decades, ‘Mr. Olson also served as privaté counsel to both
Presidents George W. and Ronald Reagan, and held the position of Assistant Attorney General for the
‘Office of Legal Counsel during the Reagan Administration, in which capacity he was the Executive Branch’s
principal legal adviser.
i Discussing his representation of POLO and POSY; Mr Olson stated that heé is “deeply honored to have
" the opportunity fo represent the citizens of the Santa Ynez Valley in this extremely important matter. The suit
that POLO and POSY will file in federal court is necessary to protect the rights of the Santa Ynez Valley’s
residents and to preserve the pristine character of that rural community. POLO and POSY deserve their day in
court, and I will do my very best fo ensure that the coiitt fully considers their posifion on thie tribal annéxation
issue.”

HiB#



THEODORE B. OLSON, SBN 038137
tolson@gibsondunn.com _

-~ GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036
Telephone: (202) 955-8668
Facsimile: (202) 530-9575

SCOTT A. EDELMAN, SBN 116927
sedelman(@gibsondunn.com

GIBSON, DUNN & CRUTCHER LLP
2029 Century Park East, Suite 4000
Los Angeles, California 90067
Telephone:- (310) 557-8061

Facsimile: (310) 552-7041

Attorneys for Plaintiffs, E
PRESERVATION OF LOS OLIVOS and
PRESERVATION OF SANTA YNEZ
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION 2
| th,VU6»j5’@g o
PRESERVATION OF LOS OLIVOS and | CASE NO. A\t

PRESERVATION OF SANTA YNEZ,
COMPLAINT FOR DECLARATORY
Plaintiffs, AND INJUNCTIVE RELIEF

V. [28 U.S.C. §1331; 5 U.8.C. § 500 et seq.,

: 28 U.S.C. § 2201 et seq.]
THE UNITED STATES DEPARTMENT . :
OF THE INTERIOR, 1849 C Street,
N.W., Washington, D.C. 20240;
SECRETARY GALE A. NORTON, in
her official capacity, 1849 C Street, NW., |
Washington, D.C. 20240; BUREAU OF
INDIAN AFFAIRS, by and through
Pacific Regional Director, CLAY
GREGORY, in his official capacity, 2800
Cottage Way, Sacramento, CA 95825;
and the INTERIOR BOARD OF INDIAN
APPEALS, 801 N. Quincy Street, Suite
300, Arlington, VA 22203,

Defendants.
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L
ARY OF COMPLAINT

1. Plaintiffs Preservation of Los Olivos and Preservation of Santa Ynez

(collectively, “Plaintiffs™) bring this action seeking judicial review of a final

|| administrative decision issued by the Interior Board of Indian Appeals (hereinafter,

“IBIA”) of the United States Department of the Interior on February 3, 2006.

' See Order Dismissing Appeal, February 3, 2006, Docket No. IBIA 05-50-A, attached

hereto as Exhibit A (hereinafter, “IBIA Order”). That administrative decision denied

Plaintiffs standing to appeal the January 14, 2005 decision of the Pacific Regional

Director of the Bureau of Indian Affairs (hereinafter, “BIA™) approving the acceptance

11 by the United States of a 6.9-acre parcel of land in Santa Barbara County, California,

12 {(hereinafter, the “Property™) in trust for the Santa Ynez Band of Chumash Mission

Indians of the Santa Ynez Reservation, California (hereinafter, “Tribe”). See Notice

of Decision, January 14, 2005, attached hereto as Exhibit B {(describing the real

15 property to be taken into trust) (hereinafter, “BIA Decision™). The Property is

adjacent to the Tribe’s land, where the Tribe has developed a 190,000 square foot

{| Class 11l casino, which opened in August 2003, and a hotel and spa, which opened in

; July 2004. The BIA publicly announced on February 17, 2006 that it has made a final

| agency determination to take the Property into trust. See Public Notice, attached

20 | hereto as Exhibit C.

21 2. Although Plaintiffs alleged significant environmental, aesthetic, and

22 || economic 1n their administrative appeal of the BIA Decision taking the Property
! into trust, the IBIA wrongly deprived the Plaintiffs of their right to be heard on the

24 1 merits by dismissing their appeal for ]aék of standing. The IBIA acted arbitrarily and

25 || capriciously in violation of the Administrative Procedure Act {(“APA”) because

26 Plaintiffs possess standing under both the National Environmental Policy Act

27 | ("NEPA”), 42 U.S.C. §§ 4321-4370f, and 25 U.S.C. § 465 and its implementing

28 regulations. In dismissing Plaintiffs’ appeal, the IBIA disregarded legal precedent and

Gibstn, Donn & |
Caticher{P |
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clear evidence of the Plaintiffs’ standing. For example, the IBIA ignored Plaintiffs’

| allegations of standing based on a recent report finding that the methyl tertiary-butyl
| ether (hereinafter, “MTBE”) contamination has spread from an adjacent gasoline

station to the Property to be taken into trust, thereby threatening the community’s
groundwater. Furthermore, the BIA is required to consider the surrounding
community’s interests before taking land into trust. Here, the IBIA not only ignored
those interests but also found that they were not protected under the law despite clear
legal precedent to the contrary.

3.  Through this Complaint, Plaintiffs seek an opportunity to be heard on the
merits of their administrative appeal. Plaintiffs specifically request that the Court
(1) zeverse the IBIA Order holding that Plaintiffs do not have standing to appeal the

BIA Decision taking the Property into trust; and (2) preliminarily and permanently

enjoin the enforcement of the BIA Decision pending consideration of the merits of
Plaintiffs’ administrat;

- I
THE PARTIES
4. Plaintiff Preservation of Los Olivos is a non-profit 501(c)(4) corporation

formed to protect the rural character, natural resources, and water and air quality of the

Santa Ynez Valley. Preservation of Los Olivos was founded on the fundamental
principle that the citizenry of the Santa Ynez Valley is best able to protect the Valley’s
interests. Preservation of Los Olivos parficipates in all local governance issues of the
Santa Ynez Valley.
5. Preservation of Santa Ynez is a non-profit 501(c)(4) corporation formed
to protect the rural character, water quality, and air quality of the Santa Ynez Valley.
6.  Plaintiffs’ combined membership consists of 150 people who reside, own

| property, recreate, and work within 6 miles of the Tribe’s casino and the Property.

7.  The Defendants are the United States Department of the Interior,

| Secretary of the Interior Gale A. Norton, the IBIA, and the BIA, through ifs Pacific

2
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Regional Director, Clay Gregory, The Department of the Interior and Secretary of the
Interior Gale A. Norton are named as defendants in this action as a result of the
actions and decisions of the Department of the Interior’s subdivisions, the IBIA and
the BIA, through its Pacific Regional Director, Clay Gregory.

8. Service of process will be effected on the Department of the In.teriqr, the
Secretary of the Interior Gale A. Norton, the BIA, and the IBIA by delivering through
the means indicated a copy of the summons and complaint to each of the following:
(1) the United States Attorney or the Assistant United States Attorney for the Central
District of California by personal delivery; (2) the United States Attorney General
Alberto Gonzalez in Washington, D.C. by certified mail: (3) the Pacific Regional
Drrector of the BIA, Clay Greg@iy, by personal delivery; (4) Gale A. Norton,
Secretary of the Interior, by personal delivery; (5) the United States Department of the
Interior by personal delivery; and (6) the IBIA by personal delivery.

9.  Defendants, and their successors in office, are the parties responsible for
both the creation and enforcement of the IBIA Order at issue in this lawsnit.

III.
JURISDICTION AND VENUE
10.  This Court has jurisdiction under 28 U.S.C. § 1331 (federal question),

I 5US.C. § 500 ef seq. (the APA), and 28 U.S.C. § 2201 et seq. (the Declaratory

|| Judgment Act). The IBIA Order constitutes final agency action. See 43 C.F.R.

§ 4.315(c). No further agency appeal is available, and final agency action amenable to
; Jud1c1al review occurred when the IBIA Order was entered against Plaintiffs and the

- BIA Decision was published in the newspaper the Santa Barbara News-Press on
Friday, February 17, 2006. See Exhibit C. The United Stéte_s has waived its sovereign
u:mty from suit under 5 U.S.C. § 702 and 28 U.S.C. § 2209(a).

11.  Venue is properly placed under 28 USC. § 1391(e) in that a substantial
part of the events or omissions giving rise to the claim occurred in the Central District
of California and the property that is the subject of the action is situated there,
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~ PROCEDURAL BACKGROUND
12.  The Tribe filed an application with the BIA on November 8, 2000 and a
revised application on May 6, 2002 to have the Property placed into trust for a

commercial retail facility, parking lot, museum and cultural center, and

i community/commemorative park. This Property is just one component of the Tribe’s
' ongoing plans to expand commercial development and casino gaming in the Santa

f Ynez Valley. The Tribe already has a Class III casine, hotel and spa, and parking lots

91 located on its land.

13.  On January 14, 2005, the BIA issued the BIA Decision, which granted

1] the Tribe’s application to place the Property into trust pursuant to 25 U.S.C. § 465 and
: 25 CFR. §§ 151.3, 151.10. See Exhibit B (Notice of Decision).

14. On February 22, 2005, Plaintiffs filed a timely appeal of the BIA

Decision with the IBIA pursuant to 43 C.FR. §§ 4.310-4.340. See Notice of Appeal,

; February 22, 2005, attached hereto as Exhibit D. The appeal requested that the IBIA

i vacate the BIA Decision to take the Property into trust and remand the matter to the

17 Pacific Regional Director for consideration of additional information and a reasonable

determination based on the record. The grounds for appeal were: (1) the BIA

Decision failed to comply with NEPA; (2) the BIA failed to consider all facts under

0|l 25 CER. § 151.10; (3) the BIA fuiled to address potential gaming uses of the land:

)] and (4) the BIA Decision was arbitrary and capricious, an ai)use of discretion, or

: otherwise not in accordance with the law, because the BIA did not act in accordance

: with 25 C.F.R. § 151.10 and did not have a rational basis for acquiring the Property in
| trust. '

15.  Plaintiffs alleged in their Notice of Appeal that the BIA based its decision

to acquire the Property into trust on an inadequate Environmental Assessment (“EA”)

under NEPA. The EA was prepared by the Tribe and subsequently adopted by the
er alleged that the EA failed to consider the cumulative
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environmental impact of this trust acquisition in combination with other commercial

|| developments by the Tribe and others in the community, and also failed to assess the

| trust acquisition’s impact on the Valley’s water supply. In so doing, the BIA was able

to avoid a finding that a more detailed and comprehensive Environmental Impact
Statement {“EIS™) was required. _

16. . On May 5, 2005, the Regional Director of the BIA filed a motion 1o
dismiss Plaintiffs’ appeal with the IBIA on the ground that Plaintiffs lacked standing
to appeal the BIA Decision.

17.  On August 11, 2005, Plaintiffs filed a reSponse to the Regional Director’s
Motion to Dismiss. In their response, Plaintiffs asserted, inter alia, that (1) they

| satisfied the standing requirements set forth in 25 CFR. § 2.3; (2) Plaintiffs have

standing under Lujan v. Defenders of Wildlife, 504 U.S. 555; 119 L. Ed. 2d 351;
112 8. Ct. 2130 {1992); (3) Plaintiffs are within the zone of interests of 28 U.S.C.
§ 465; (4) Plaintiffs have standing to raise issues regarding violations of NEPA and

Il other environmental statutes and regulations referenced in the BIA Decision; and

| (5) Plaintiffs also have standing to raise these issues under Section 465 and 25 C.ER.

§ 151.10, which require the BIA to take into account these issues when evaluating a
fee-to-trust application.

13.  On February 3, 2006, the IBIA dismissed Plaintiffs’ appeal on the ground
that Plaintiffs lacked standing. The IBIA held that only two declarants! had satisfied

1] the requirements of Article I1I constitutional standing because they were able to show |

direct injury to their personal economic interests caused by the Tribe’s proposed

| development of the Property. The IBIA concluded, however, that neither of these

1 The IBIA found that Jon Bowen, a member of Preservation of Los Olivos and
President of Preservation of Santa Ynez, had established Article TI1 standing. The
IBIA also found that Michele Hinnrichs had established Article III standing, but
she is a member of an organization called Santa Ynez Valley Concerned Citizens,
not Preservation of Los Olivos or Preservation of Santa Ynez. '
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| individuals had prudential standing because their private economic interests were
|| unrelated to and inconsistent with 25 C.F.R. § 151.10, and thus were not within the
i| zone of interests protected by ﬂae tegulations. Plaintiffs now appeal this decision. See

Exhibit A.
V. 4
TUTORY AND REGULATORY FRAMEWORK
19.  The APA authorizes this Court to review final agency action and

|| mandates that the Court hold unlawfinl and set aside such action, findings, and

| conclusions when they are arbitrary and cdpricious, an abuse of discretion, or

Il otherwise not in accordance with the law; contrary to constitutional right, power,
privilege, or immunity; in excess of statutory jurisdiction, authority, or limitations, or
|| short of statutory right; without observance of procedure required by law; or

| unsupported by substantial evidence. 5 U.S.C. § 706(2)(A)-(E)

20. Federal law permits land to be taken into trust for the benefit of Native

|| Americans in certain circumstances. Pursuant to 25 U.S.C. § 465, “[t]he Secretary of

the Interior is . . . authorized, in [her] discretion, to acquire, through purchase,

Il relinquishment, gift, exchange, or assignment, any interest in lands, water rights, or
|| surface rights to lands, within or without existing reservations, including trust or

otherwise restricted allotments, whether the allotee be living or deceased, for the
purpose of providing land for Indians.” The regulations interpreting Section 465 state

|| in relevant part:

The Secretary will consider the following criteria in evaluating requests
for the acquisition of land in trust status when the land is located within
or contiguous to an Indian reservation, and the acquisition is not
mandated: ... {(b) The need of the individual Indian or the tribe for
additional land; (¢) The purposes for which the land willbe

used; . . . (¢) If the land to be acquired is in unrestricted fee status, the
impact on the State and its political subdivisions resulting from the
removal of the land from the tax rolls; (f) Jurisdictional problems and
potential conflicts of land use which may arise; and (g) If the land to be
acquired is in fee status, whether the Bureau of Indian Affairs is equipped
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to discharge the additional responsibilities resulting from the acquisition
of the land in trust status.

25 C.FR. § 151.10. The regulations further require consideration of “JtJhe extent to

| which the applicant has provided information that allows the Secretary to comply with

516 DM 6, appendix 4, National Environmental Policy Act Revised Implementing
Procedures, and 602 DM 2, Land Acquisitions: Hazardous Substances
Determinations.” 25 C.ER. § 151.10(h); see also Department of the Interior,
Departmental Manual, 516 DM 6, attached hereto as Exhibit E; Department of the

|| Intenior, Departmental Manual, 602 DM 2, attached hereto as Exhibit F.

21. NEPA requires that “all agencies of the Federal Government shall

| ...includein every recommendation or report on . . . major Federal actions

significantly affecting the quality of the human environment, a detailed statement by

| the responsible official.” 42 U.S.C. § 4332(2)(-’C). ‘When enacting NEPA, Congress

recogniz[ed] the profound impact of man’s activity on the interrelations
of all components of the natural environment, particularly the profound
mfluences of population growth, high-density urbanization, industrial
expansion, resource exploitation, and new and expanding technological
advances and recogniz]ed] further the critical importance of restoring and
maintaining environmental quality to the overall welfare and
development of man, [and] declare[d] that it is the continuing policy of
the Federal Government, in cooperation with State and local
governments, and other concerned public and private organizations, to
use all practicable means and measures, including financial and technical
assistance, in a manner calculated to foster and promote the general
wellare, to create and maintain conditions under which man and nature
can exist in productive harmony, and fulfill the social, economic, and
other requirements of present and future generations of Americans.

42 U.S.C. § 4331(a).

22. Plaintiffs’ interests in the environmental and economic well-being of the
Santa Ynez Valley are among the interests to be considered under 25 CFR.
§ 151.10(1), 151.10(h) before land is placed into trust. See, e.g., TOMAC v. Norton,
193 F. Supp. 2d 182 (D.D.C. 2002), aff"d, 433 F.3d 852 (D.C. Cir. 2006) (holding that
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a coty group had standing to challenge the BIA’s decision to take land into
trust for the construction of a casino under the Indian Gaming Re gulatory Act and 25

1 CFR. § 151.10(D, (h)) see also Citizens Exposing T ruﬂz About Casinos v. Norton,

2004 U.S. Dist. LEXIS 27498, at *6 & n.3 (D.D.C. Apr. 23, 2004) (holding that a
citizen’s group had standing under the Indian Reorganization Act, found at 25 U.S.C.

§§ 461-475, to challenge a trust acquisition because the Act’s implementing

regulations provide for consideration of land use conflicts and NEPA requirements).
Cf. City of Shervill v. Oneida Indian Nation, 544 U.S. 197; 125 S. Ct. 1478, 1493;
161 L. Ed. 2d 386 (2005) (“If [the Tribe] ‘may unilaterally reassert sovereign control

and remove these parcels from the local tax rolls, litfle would prevent the Tribe from

| initiating a new generation of litigation to free the parcels from local zoning or other
| Tegulatory conirols that protect all landowners in the area. Recognizing these practical

i| concerns, Congress has provided a ‘mechanism for the acquisition of lands for tribal

commumnities that takes account of the interests of others with stakes in the area’s
govece and well being.”).

PLAINTIFFS HAVE STANDING TO APPEAL THE BIA DECISION

23.  For Article Il standing, Plaintiffs must demonstrate that (1) they suffered
mjury in fact that is (a) concrete and particularized and (b) actual or Imminent;
(2) the injury is fairly traceable to the challenged action of the defendant; and (3) the

i; mjury will be redressed by a favorable decision. See City of Sausalito v. O’Neil,

386 F.3d 1186, 1196-97 (9th Cir. 2005). For prudential standing, the Plaintiffs “must

| establish that the injury [they] complain[] of . . . falls within the ‘zone of interests’

sought fo be protected by the statutory provision whose violation forms the legal basis
for ]:us complaint” Luyjan v. Nat’l Wildlife Fed'n, 497 U.S. 871, 883; 111 L. Bd. 2d
695; 110 S. Ct. 3177 (1990).

24.  An organization has standing to sue on behalf of its members if “(a) its

| members would otherwise have standing to sue in their own right; (b) the interests it




seeks to protect are germane to the organization’s purpose; and (c) neither the claim

asserted nor the relief requested requires the participation of individual members in

| the lawsuit.” Hunt v. Wash. State Apple Adver. Conmm’n, 432 U.S. 333,343; 53 1..Ed.

Il 2d 383; 97 S. Ct. 2434 (1977).

A.  Plaintiffs Have Established That They Have Suffered An Injury In
Fact.

25. Insupport of their response to the Regional Director’s Motion to Dismiss,
Plaintiffs submitted several declarations from their members in which each member
alleged how he or she was personally injured by the taking of the Property into trust.

|| All of the declarants live within 6 miles of the Property. The following statements

fomich

11 were made in these declarations:

12 § a Doug Herthel stated in his declaration that a recent report found

13 ‘that MTBE contamination from a neighboﬂng gasoline station has spread to

14 d the Property to be taken iﬁm trust and thus is threatening the quality of the

15 Santa Ynez Valley’s groundwater

16 b, Kathryn Cleary, Zoic Carter, Michacl Byrne, Michele Griffoul,

17 ‘ Keith Saarloos, and Chris Reinscheild stated in their declarations that MTRE
18 contamination from a neighboring gasoline station may have spread to the

19 Property to be taken into trust and thus is threatening the quality of the Santa

20 Ynez Valley’s groundwater; |

21 c.  Doug Herthel and Kathryn Cleary stated in their declarations that

22 the Tribe has a history of disregarding environmental issues by, for ex:ample,

23 using the creek that runs through the Tiibe’s land for dumping cars and

24 trash; . |

25| d.  Kathryn Cleary, Zoie Carter, Michael Byme, Michele Griffoul,

26 Keith Saarloos, Chris Reinscheild, Jon Bowen, and Ed Hammer stated in

27 their declarations that the trust acquisition will create more traffic, air

Cnitcherll®
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pollution, and crime — all of which have é]ready increased significantly as a
result of the opening of the Tribe’s casino;

€. Jon Bowen stated in his declaration that the proposed development
by the Tribe does not comply with the community’s architectural standards;

£ Doug Herthel, Kathryn Cleary, Zoie Carter, Mii:hael Byrne,
Michele Griffoul, Keith Saarloos, Chris Reinscheild, Jon Bowen, and Ed
Hammer stated in their declarations that the taking of this Property into trust
further increases their tax burdens because the Tribe’s development will
place additional demands on the community’s public services without
generating tax revenue to cover the increased costs; and

2. Jon Bowen and Ed Hammer stated in their declarations that the
ability of the tribe to operate its commercial establishments free of sales and
property taxes creates an unfair competitive advantage against local business
owners, like themselves, who must pay such taxes.

These declarations allege facts sufficient to establish standing under

| NEPA and Section 465 and its implementing regulations by demonstrating that
il Plaintiffs have suffered environmental, aesthetic, and economic Injuries, as well as an

injury to their safety caused by the taking of the Property into trust.

The IBIA acted arbitrarily and capriciously under the APA when it found

that Plaintiffs’ members did not offer evidence that MTBE contamination had spread
to tribal land. See IBIA Order, 42 IBIA 195. In fact, Doug Herthel alleged that a
recent report disclosed that “a massive uﬁderground plume of gasoline containing

» MTBE is spreading deep under the properties the tribe seeks to acquire into trust.”

| Several other declarants alleged that the contamination may have spread to the

| Property to be taken into frust. Such contamination, if not remediated, constitutes
injury in fact because the contamination threatens the Valley’s (and thus Plaintiffs’)
groundwater supply. NEPA and 25 CE.R. § 151.10(h) iequire the Secretary of the

|| Interior to consider whether the land is contaminated before taking it into trust.

10
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|| Contaminated land should not be taken into trust until remediation efforts have been
j| undertaken. See Exhibit F. Defendants, however, have ignored the evidence

Il submitted by Plaintiffs that the contamination has spread to the Property to be taken
| intotrust. -

28.  Plaintiffs alleged in their response that the BIA should have conducted an
EIS to analyze the effect that taking the Property into trust would have on the Valley’s

i| water supply. In light of the MTBE contamination from the gasoline station, the BIA
| should have required groundwater sampling or the testing of wells on the Property.
|| This EIS should also have analyzed the cumulative impact of the proposed

commercial development of this Property together with other commercial
developments in the surrounding area. Under NEPA, “a cognizable procedural mjury

| exists when a plaintiff alleges that a proper EIS has not been prepared under the
{| National Environmental Policy Act when the plaintiff also alleges a ‘concrete’ interest

— such as an aesthetic or recreational interest — that is threatened by the proposed

| action.” City of Sausalito, 386 F.3d at 1197. Thus, Plaintiffs’ allegation that the BIA
| did not prepare an EIS as required by NEPA establishes an injury in fact.

29. Inaddition, the IBIA acted arbitrarily and capriciously under the APA
when it found that Plaintiffs’ members did not have standing under NEPA. See IBIA

il Order, 42 IBIA 194. The increased traffic, pollution, and crime that Plaintiffs’

members have suffered and will suffer from the proposed development establish the
element of injury in fact under NEPA. These injuries also provide a basis for standing
under Section 465 and 25 CF.R. § 151.10, which require the BIA to consider the
community interests’ before taking land into trust. Likewise, the economiic injuries of

Plaintiffs’ members resulting from their increased tax burdens and the unfair

| competitive advantaged posed by the Tribe’s businesses sets forth an independent
| basis for injury in fact under Section 465 and 25 C.F.R. § 151.10.

11
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B.  Plaintiffs Have Satisfied The Elements Of Causation And
Redressabili
30. The BIA Decision ordering the taking of the Property into trust will cause

i mjury to Plaintiffs’ members. Once the Property goes into trust, the Tribe will not

have to comply with any of the state and local laws and regulations addressing
environmental, aesthetic, zoning, and traffic concerns, and will not have to contribute
to the taxes required to fund the additional public services necessitated by the Tribe’s
development. If the Property is not taken into trust, the Tribe will have to comply

| with these state and local laws and regulations, and will be responsible for paying
| state and local taxes. '
11

31.  The relief sought by Plaintiffs will prevent the Property from being taken

into trust, and thus being removed from the jurisdiction of state and local government.
This remedy will redress the injury inflicted on Plaintiffs’ members because — if the

| Property is not taken into trust — the Tribe will have to comply with the state and local
;' environmental, zoning, and tax requirements that protect the interests of Plaintiffs’

| members.

| C.

Plaintiffs Have Prudential Standin
32. The IBIA acted arbitrarily and capriciously when it found Plaintiffs’

|| members did not have prudential standing. See IBIA Order, 42 TBIA 205. Plaintiffs’

members fall within the zone of interests of 25 C.FR. § 151.10(f) (land use conflicts)

| and25 C.FR. § 151.10(h) (NEPA requirements), which require the BIA to consider

the community’s interests when deciding whether to take a property into trust. In
addition, Plaintiffs’ members fall within the zone of interests of NEPA because their
interests in protecting the environmental quality of the Santa Ynez Valley are
consistent with ’s purposes. See Douglas County v. Babbitt, 48 F.3d 1495,
1499 (9th Cir. 1995). ‘

33.  Plaintiffs have standing under the APA because (1) the TBIA Order

| denying Plaintiffs standing constitutes final agency action adversely affecting

12
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Plaintiffs; and (2) as a result of the IBIA Order, Plaintiffs suffered a legal wrong and
their injury falls within the zone of interests of NEPA as well as Section 465 and its
implementing regulations. See Ocean Advocates v. United States Army Corps of

| Eng’rs, 402 F.3d 846, 861-62 (9th Cir. 2005)
I D.

Plaintiffs Have Associational Standin
34.  Plaintiffs have standing to bring this Complaint on behalf of their

j| members because (1) Plaintiffs’ members have standing; (2) Plaintiffs® mission of

| protecting the rural character, water quality, and air quality of the Santa Ynez Valley

is germane to their members’ interests; and (3) there is no reason for the members to
be individually joined to this litigation.
|
FIRST CAUSE OF ACTION:
VIOLATION OF APA WITH RESPECT TO THE IBIA’S
35. Plaintiffs reallege and incorporate herein by reference all foregoing
paragraphs.
36. Titles USC § 702 provides that each authority of the government of the

j| United States is subject to judicial review. Section 706 provides that, in all cases,
Il agency action must be set aside if the actior was “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law™; “contrary to constitutional right,

power, privilege, or immunity”; “in excess of statutory jurisdiction, authority, or

limitations, or short of statutory right”; “without observance of procedure required by
law”; or “unsupported by substantial evidence.” Agencies must maintain a record in
support of their action, and there must be evidence in that record to support the agency
action.

37. The IBIA’s decision that Plaintiffs lacked standing was arbitrary and
capricious and an abuse of discretion and also failed to meet statutory, procedural, or
constitutional requirements because the IBIA improperly decided that Plaintiffs failed

13




to allege Article I and prudential standing under the National Environment Policy
Act and/or 25 U.S.C. § 465 and its implementing regulations found at 25 C.F.R.
§ 151.10.

38. Asaresult of the IBIA’s arbifrary and capricious decision, Plaintiffs have
suffered damages that will be permanent and continuous if the BIA is allowed to place
Il the Property into trust withont affording Plaintiffs the opportunity to have their appeal
heard on the merits.

VIIL
SECOND CAUSE OF ACTION:
ATORY AND INJUNCTIVE RELIEF,
28 U.S.C. §§ 2201 - 2202

39.  Plaintiffs reallege and incorporate herein by reference all foregoing
paragraphs.

40. Anactual controversy has arisen and now exists between Plaintiffs and

W 60 o &N W s W ““’"‘ .

| Defendants regarding their respective rights, duties, and obligations because Plaintiffs
contend that Defendants have violated the APA and that this unlawful agency action
has iﬂj]lI'EdP]. 1

ffs by depnvmg them of their right to pursue an appeal before the

41.  Plaintiffs desire a judicial determination that Plaintiffs have standing to
| pursee their appeal of the BIA Decision on the merits before the IBIA.

42.  Such a declaration is necessary and appropriate at this time so that the

| parties may ascertain their rights and duties with respect to each other.

43.  Plaintiffs have been greatly and ilreparably harmed by Defendants’
violations of the APA, alleged herein, and unless Defendants are enjoined by this
Court from taking the Property into trust pending consideration of Plaintiffs’ appeal of
the BIA Decision on the merits, Defendants will continue to violate Plaintiffs’ rights
and will cause Plaintiffs further irreparable harm.

Giibson, Durm &
Crutcher P
4
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44.  Asaresult of the wrongful conduct of Defendants alleged herein,
Plaitiffs are entitled to a preliminary and permanent injunction to prevent great and

| ireparable injury resulting from the violation of their rights, from the likelihood that

Defendants will be unable o respond in damages, and from the difficulty or

| impossibility of ascertaining the exact amount of injury and property damage
| Plaintiffs have, and will in the firture, sustain. These ongoing and continuing injuries

sustained by Plaintiffs cannot be fully compensated in da:mages, and Plaintiffs are

| without an adequate remedy at law. Imposition of the requested equitable injunctive

telief is therefore warranted.

PRAYER FOR RELIEF

IEREFORE, Plaintiffs pray for judgment against the Defendants as follows:

1. That this Court determine and adjudicate the rights and liabilities of the
parties and declare that the IBIA Order, finding that Plaintiffs do not have
standing to appeal the BIA Decision, should be reversed because it is:

Al

B.
C.

D.

arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

contrary to constitutional right, power, privilege, or 3

in excess of statutory jurisdiction, authority, or limitations, or short
of statutory right; _

without observance of procedure required by law; and

unsupported by substantial evidence on the record;

2.  That this Court preliminarily and perménenﬂy enjoin the Defendants and
their successors in office from enforcing the January 14, 2005 decision of
the Pacific Regional Director, Bureau of Indian Affairs, thus not allowing

- the Property to be taken into trust, pending consideration of the merits of
Plaintiffs’ appeal of the BIA Decision; '

15




7} DATED: March 10, 2006.

3. That Plaintiffs Be awarded their costs and attorneys’ fees incurred in
connection with the mstmmon and prosecutlon of this action as this
Court may deem j just and proper; and

4. That Plaintiffs be awarded such other relief as this Court may deem just
and proper.

| THEODORE B. OLSON
ol SCOTT A. EDELMAN
. GIBSON, DUNN & CRUTCHER LLP
10 ' A
()Scoﬁ A. Edelman
12 §
ﬁ Attorneys for Plaintiffs,
13 PRESERVATION OF LOS OLIVOS and
14 PRESERVATION OF SANTA YNEZ,
15 ‘ 2@1898@9_1 -DOC
16
171
18
19
20 ]
21|
22|
23
24
25
26|
271
28|
Gibson, Dunn & |
Crutcher 4P 1‘
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333 South Hope Street
16th Floor
Los Angeles, CA 98071-1410

213-576-1000
Fax:213-576-1168
waw.alsion.com

Jphn M. Rechelort Direr? Dindz 213-576-1291 E-mail: markrochefort@alston.com
August 19, 2010

VIA OVERNIGHT MAIL
Dale Risling
Acting Regional Director
Burean of Indian Affairs
Pacific Regional Office
2800 Cottage Way
Sacramento, California 95825

Re: Preservation of Los Olivos, et al., v. Pacific Regional Direcior, Bureauy of
Indian Afigirs, Docket No. IBIA 05-050-1

Dear Acting Regional Director;

We submi{ this letter brief on behailf of the Preservation of Los Olivos and
Preservation of Santa Ynez (collectively “POLUO™) in response to the July 23, 2010 letter
from the Pacific Regional Office of the Bureau of Indian Affairs {“Regional Director™ or
“BIA”) inviting submission of documentation, information and briefs regarding the issues
on remand in the above-entitled case. Enclosed herewith please also find an Appendix of
documents to which POLO refers in this letter and which it respectfully requests the
Regional Director to include in the administrative record.

i INTRODUCTION

In February 2009 the United States Supreme Couri decided the landmark
case of Carcieri v. Solazar, (2009) 129 S.Ct. 1058, which, in terms as clear and
unambiguous as ithe underiying statute itself, holds that the BIA may take land into trusi

-under the Indian Reorganization Act (“IRA”) only for Indian Tribes that were recognized
by the federal government and under federal jurisdiction in June 1934, the effective date
of the IRA. Carcieri reversed decades of erroneous administrative practice in which the
BIA had taken untold acreage into rust and placed it bevond state and local jurisdiction
on behalf of groups of Indians that were neither federally recognized nor under federal
jurisdiciion at the time the IRA was enacted in 1934,

When Carcieri came down, the Regional Director’s ruling in this case
{which recommended that 6.9 acres of land in Santa Ynez, California be placed into frust
for the Santa Ynez Band of Mission Indians (“Sania Ynez Band™)) was on appeal. Now,
the case is again before the Regional Direcior to consider and apply the principies of
Carcieri.  As demonsirated below and by the historical records contained in the

Adania « Crnlole » Dallas » Les Anzeles « New York « Rescach Trizngfe » Stiivon Valiey « Yeatom County - Washinglen, DC.
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Appendix, the Santa Ynez Band does not remotely qualify as a Tribe that was federaliy
recognized and under federal jurisdiction as required by the Supreme Court. At best, the
Band constitufed a small collection of individuals of mixed heritage who occupied their
land as citizens of the State of California. In 1934 the Band was not an independent
political unit. ft had no government. Indeed, the Band did not organize into such 2
political entily until thirty years later, in 1964. Nor was the Band federally recognized as
an Indian Tribe in June 1934 and the unambiguous historical record clearly demonstrates
that for decades before and afier the enactment of IRA, the Indians which now constitute
the Santa Ynez Band were governed by state law, like all other privaite citizens.
Accordingly, under the dispositive authority of Carcieri the Regional Director’s ruling
must be vacated and the Santa Ynez Band’s application to place the subject 6.9 acres into
federal trust denied.

2009 brought a second United States Supreme Court decision that weighs
heavily against the fee-to-irust application in this case. Hawaii v. Office of Hawaiian
Afjairs, (2009) 129 SCt. 1436. In Office of Hawaiian Affairs, the Court reversed a
decision of the Hawaii Supreme Court that had placed a cloud on tifle to land that had
been ceded to the Siate of Hawaii by the federal government upon statehood. The cloud
was predicated on the interpretation of a post-statehood Congressional resolution which
purportedly granted Native Hawaiians claims to their aboriginal land. The 1.8, Supreme
Court first disposed of the arguments on behalf of the Native Hawaiians® claims on the
basis of conventional principles of statutory construction.

The Supreme Court then took the extracrdinary additional step to state that
even if Congress had intended the resolution to impair the state’s fitle by granting to
Native Hawaiians additional claimed righis in land; snch grant would raise serious
constitutional concems arising from altering the State of Hawaii’s sovereign rights
granted by Congress on the Hawaiian’s admission info statehood. Thus, Office of
Hawaiian Affairs forecasts the Court’s concemn that the BIA’s fee-fo-trust practices pose
a serious threat to the stroctural form of dual government guaranteed by the United Siates
Constitution. In short, the Constitution neither authorizes nor permits the BIA to place
land beyond state and local regulation by taking it info federal trust.

A, The BIA’s Assertion That the Federal Government Recognized
the Band Since 1891 Is Legally and Factually Flawed.

In 2 letter dated March 28, 2007, Carl Artman, the Assistant Secretary of
the Department of Interior, Indian Affairs stated the BIA’s official position as to when
and how the federal povernment recognized the Santa Ynez Band:

The Santa Ynez Band of Chumnash Indians was included on
ihe first list of Indian Tribal Entities published in the
Federal Register. See 44 Fed. Reg. 7,235-7,236 (February
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6, 1979). The reservation for the Samia Ynez Band of
Chumash Indians was established December 27, 1901
pursuant to the Act of 1891 (26 Siat. 71-714, ¢.65) and the
Band has had a bilateral political relationship with the
federal government since at least the Act of 18901,
{Appendix ("App.”) Tab 1.}

Assistant Secrelary Artman is correct that the Sanfa Ynez Band was
included in the fizst list of Indian Tribes published in the Federal Register bt that
occurred in 1979 and has no relevance to whether the Band was a federally recognized
Indian Tribe or was under federal jurisdiction in June 1934 when the TRA was enacted.
However, Mr. Artman is wrong when he states that a federa] Indian reservation was
established for the Band in 1901 or that the Band has kad a bilateral political relationship
with the federal government sivce at least the Act of 1891 (the Mission Indian Relief
Act)

Indeed, the federal commission charged with investigating and reporting
pursuant 1o the Act specifically recommended that the land occupied by the few families
in Santa Ynez no! be established as a federal reservation. Furthermore, the official
position of both the BIA and the Santa VYnez Band iisclf is that the federal Santa Ynez
reservaiion was established no earlier than 1941, seven years after the IRA was enacted.
Nor is there any evidence whatsoever that the Sania Ynez Band was a political body
capable of engaging in a bilateral political relationship with the federal government until
1964 when the BIA accepted the Band’s initial Atticles of Organization.]

1. The Sania Ynez Reservation Was Not Established As A
Federal Reservation Until At Least 1941—Not 1991.

Conirary 1o the Mr. Artman’s leter, the Santa Ynez reservation was not
esiablished as a federal reservation in 1901 pursuant io the Mission Indian Relief Act of
1891, That eveni—ithe establishment of a federal Sania Ynez reservation—did not occur
until seventy three years after the foregoing Act and thiriy years afier the operative Indian
Reorganization Act of 1934.

The siated purpose of the Mission Indian Reliel Act was fo establish
femporary reservations for certain Indians residing in California. 26 Stat. 71-714, c.65.
{App. Tab 3.) The Act was never intended to esiablish permanent federal reservations for
any Indian group or tribe. Indeed, the Mission Indian Relief Act was not a tribal building

! Assistant Secretary Ariman’s characterization of the Band as the Santa Ynez Band of Clumash Indians is
also suspect. As late as 1933, the Superintendent of the Mission Indian Agency, John Dady, characterized
the few scatiered residents of the Santa Ynez area as “all of Shosonean origin with an admixture of
Spanish.” {App. Tab 18.) Even the Band’s own initial Articles of Organization refers 1o itseif 2s the Samta
Ynez Band of Mission Indians. {App., Tab. 6.} The Band did not change #s name 1o Chumasf natil
subsequent amendments of its Articles, all in an apparent aitempt to draw iis origins to the historical
aboriginal Chumash linguistic group that inhabited the Santa Yaez Valley prior to first contact.
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statuie at all. Nor was the Act a statute intended to establish new federally recognized
fribes.? Rather, the Mission Indian Relief Act was a statute designed to allot land 1o
Indians as individual private citizens. Moreover, the legislative history of the Act
enumerates the specific California Mission Indian reservations and villages that the Act
was intended to benefit and Sawta Ynez Village is not listed. See, Congressional Record,
Proceedings and Debates, Fifty-first Congress, Second Session, at 306-307 (App. Tab 4.)

The Mission Indian Relief Act authorized the formation of a commission
to investigate conditions of the Mission Indians and issue 2 report recommending the
feasibility for establishing temporary federal reservations which eventwally would be
broken up and allotied to the individual Indian occupants. The Mission Indian, or
Smiley, Commission was expeditiously formed and underiook its chartered tasks.

On December 29, 1891 the Comunission issued its Smiley Commission
Report and Executive Order. (App. Tab 5.) Notwithstanding fhat the Santa Ynez Village
had net been one of the reservations or villages enumerated in the Senate Debats of the
Act, the Commission nonstheless investigated and reported on the Santa Ynez Village.
{4d. a1 pg. 26.) The Report, which, as required, was approved and adopted by the Interior
Secretary and President, is telling with respect to Sania Ynez. The area, characterized as
an Indian village, was composed of about fifieen families. The families lived on land that
was owned by the Catholic Church and as demonstraied by other land records, the Santa
Yanez Land and Improvement Company (“Sania Ynez Land™). The Report further states
that any claim to title by the fifteen or so foregoing families was questionable,
MNonetheless, according to the Siniley Commission Report, the title holders had no
intention 1o remove the families and, indeed, wished to provide for their continued
cccupancy, through a variety of alternaiive mesns including transferring title to the
federal government. In conclusion, the repost states that the Comunission does nor have
power to set aside any lands for these families but does suggest that the special attorney
for the Mission Indians take steps to receive the Jand that the fitle holders offered.
Significantly, the Smiley Commission did not recommend that any land be taken into a
federal reservation for the Santa Ynez families. This is in stark comparison to several
other Indian setilemenis in which the Smiley Commission Report firmly recommends
that a federal reservation be set aside.

Thereafter, the Catholic Church commenced litigation in the Santa
Barbara Superior Court and obtained a judgment to seitle its title. {App. Tabs 10, 11 &
12.) Later, the Church and Santa Ynez Land, respectively, entered inlo agreements o
transfer title to the United States for the benefit of the Santa Ynez Band. {App. Tabs 13

2 The Mission Indian Act was passed by Congress during the era of Indian allotments and assimilation.
See, Dawes Act of 1887, 24 Stat. 388. ¢ 119. The purpose of the Dawes Act, and other Acts passed daring
this ¢ra such as the Mission Indian Relief Act, was to dissolve Indian fribes while granting ailotments of
Jand 10 individoal Indjans and assimilating the Indians into mainstream America. Assistant Secretary
Artman’s reliance on the Mission Indian Relief Act as the basis for esiablishing a permanent federal
reservation for, or 2 bilateral political relationship with, the Santa Yacz Band stands the Act on its head.
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& 14.) The judgment and the indentures executed pursuant to the foregoing agreements
reserved certain water and other 1ights in the grantors and provided that the land shall
revert io the grantors once all the descendents of the Band died (Catholic Church
Agreement) or the original five Sania Ynez families ceased occupying the premises
{Santa Ynez Land Agrecment). (App. Tabs 13, 14 & 15.) All of the above is clearly
spelled out in 2 Solicitor®s Opinion dated October 14, 1940. {App. Tab 9.3

The fact that the judgment, agreements and indentures contained
restrictions (including reversionary interests in the Church and Santa Ynez Land)
prevented the United States from accepiing title to the land. See, Soliciior's Opinion,
{App. Tab 9) Furthermore, such resirictions were not eliminated until at least 1938
following the recordation of a final set of quitclaim deeds by the Church and successors
of Santa Ynez Land. {App. Tabs 16 & 17.) All of this means that e Jederal goverminent
did noi own ihe Jand and could not possibly have sstablished a federal reservation for the
Santa Ynez Band uniil fifle was cleared and the conveyances accepted by the federal
government. Those events did not occur until sometime after 1940,

Among the parfies in interest in this appeal, the foregeing summary of
events is not particularly confroversial. For example:

® The face page of the aforementioned Solicitor’s Opinion states that the
opinion relates 1o the “proposed Santa Ynez Indian Reservation.” Of course, the Deputy
Soliciter would not sefer to a federal reservation as “proposed” if it already existed. The
Solicitor’s Opinion also underculs Assistant Secreiary Artman’s representation as to the
authority for creating the reservation. At page 1, the Opinion states that the land is being
taken for the {(proposed) establishment of a federal reservation under the Act of Febrpary
14, 1931, not the Mission Indian Relief Act of 1891, as Mr. Artman’s 2007 letter states.
Cf. App., Tab D at pg. 1 with Tab 1 at pg. 1.

® In a November 7, 1941 letter to the Commissioner of Indian Affirs in
Washington D.C., Mission Indian Agency Superintendent John Dady wrges the
Cornmissioner to “expedite as rapidly as possible” approval of these conveyancing papers
in order fo establish the reservation. {App. Tab 21.)

® In a document entitfled “Title Statement,” the BIA states that the Santa
Ynez reservation was established on December 18, 1941, {(App. Tab 22, final page.}

® Similarly, in another 5.8 acre fee to trust application, the Santa Ynez
Band itself freely acknowledges that its reservation was not established until late 1941-

It wes npot until December 18, 1941 that the aren
approximately 100 acres of 1and; was officially acquired by
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the U.S. Government fo be held in frust for use as the Santa
Ynez Reservation.™ {App. Tab8at 7 of 19)

Therefore, the cument contention of the Department of Interior and
specifically the BIA that a federal Indian reservation was established for the Santa Ynez
Band in 1901 pursuznt to the Mission Indian Relief Act is simply wrong. Even if the Act
were intended as a statutory means fo recognize new Indian tribes {which it was not) and
even if the Act specifically covered the Santa Ynez Band (which is questionable in light
of the legislative history that omiis Santa Ynez as one of the targeted reservations or
villages) the histerical evidence is overwhelming that a federal reservation was not
created for the Santa Ynez Band unti] at least December 1941, well after the June 1934
enactment of the Indian Reorganization Act.

The delayed creation of the federal reservation is important for several
reasons including, without limitation, that the Band contirued 1o occupy land owned by
the Catholic Church and successions of Santa Ynez Land and remained under the
Jjuzisdiction of the State of California as California citizens until late 1941,

2. In 1934 the Santa Ynez Band Was Not a Federally Recognized
Tribe And Did Not Become One Uniil Thirty Years Later.

Federal recognition of an Indian tribe is a formal act that requires the
group secking such recognition to be a distinet political entily and upon such recognition
a governmeni-fo-government relationship between the United States of America and the
tribe is ereated.

Federal ackpowledgment or recognition of am Indian
group’s legal status as a tribe is a formal political act
confirming the fribe’s existence as a distinet political
society, and institutionalizing the government-to-
government relationship between the tribe and the federal
governmeni.  Siate authority over recognized tribes is
concomitanily limited. Cohen’s Hondbook of Federal
Indian Law (2005 Edition) § 3.02[31.

Therefore, af least three elements must be present in order for a group to
become a federally recognized Indian Tribe. First, the group seeking such recognition
must constitite a disiinct political society. Second, the federal governmeni must iake
such legal and political steps necessary 1o establish a Bovernmeni-o-governnien!

3 The Santa Ynez Band withdrew jis 5.8 acre application, but such withdrawal does not diminish the
Band’s admission that #s federa] reservatien was not forped unti] late 1941 several years afier the IRA had
been enacted. -
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reigtionship with the group. Third, upon such recognition federal jurisdiction primarily
applies to the Tribe while state jurisdiction is accordingly limited. The overwhelming
historical evidence in this case demonstrates that the Santa Ynez Band was not a federally
recognized Indian Tribe until at least February 1964 when the Secretary of the Interior
accepled the Santa Ynez Band of Mission Indians’ initial Arficles of Organization.

As early as December 1891, the Smiley Commission described the Santa
Ynez Indians in the following terms:

Within the Hmits of the College Grani, in Sania Barbara
County, in the Canada de la Cota, is an Indian village
composed of the some fifteen families. These date their
possession of the lands they occupy from about 1935, they
removed to this place immediately after the Secularization
Act, which emancipated them from the contrel of the
Padres. {App. Tab 3 &t pg. 26.)

There is no discussion or reference in the Smiley Commission Report that
the families occupying the Canada de Cota had developed any sense of a distinct political
society. There was no discussion or reference io civic leadership or any sense of
governamce at all. The report simply describes the mhabitants as some fifieen families.
Moreover, the Commission Report noles that the families were not even indigenous io the
area, having “removed to this place™ following the Secularization Act, which was
legislation that liberated Indians from the Catholic Church during Mexican rule over
California. Indeed, this report does not even mention that these families, which we know
from the report came from somewhere else, had amy common ancesiry, custom,
governance—any of the indicia of a distinct political society. They were, as the report
notes, simply “some fifteen families.”

The foregoing observations of the Smiley Commission Report are
confinmed generally by experts from the California Governor’s Office who acknowledge
that fo the extent there ever were distinet politically independent villages in the Sania
Ynez Valley, they were wholly “subsumed within the Spanish political system™ by the
Missions. {App. Tab 23, at pg. 5.)

The next significan! piece of historical evidence on the subject is the
November 27, 1933 lefter from Mission Indian Agency Superintendent John W. Dady 1o
the Honorable Hemry E. Stubbs, United States Congressman for California®s 10%

4 Carl Astman’s March 28, 2607 letter to Jim Marino implicitly acknowledges that in order to establish 2
federally recognized Indian tribe, the group seeking such recognition must be a distinet political society
with which the United States creales a government-10-government relationship: “the Band has had a
bilateral political relationskip with the federal govermment since at least the Act of 1891 Mr. Arlman
was coretl In stating two of the three the necessary criferia for federal recognition of a tribe; he was
wrong, however, in stating that the Santa Ynez Band met those criteria in 1891,
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Congressional District. {App. Tab 19.) Superintendent Dady’s characterization of the
Indian inhabitants of Santa Ynez, coming as it does less than six months before the
enactment of the IR A, is particularly informative:

These Indians (of Sania Ynez) are all of Shoshonean
origin, with an admixture of Spanish. The futh of the
matier is, they resent being classed as Indians. A former
parish priest stated that there were but fow of this tribe he
called genuine Indians, the others being mixed bloods who
do not call themselves Indians, nor do they desire to be so
called. Many of them live away from the reservation, and
in fact have lost their identity as Indians. Children of these
Indians are entered in schools as “Spanish.” {App. Tab 19)

Suffice it o say that what Superintendent Dady describes above is not a
distinet society of any mature, let alone such a distinct political entity as to which the
United States of America wonld, or even in major part has lost its identity and could,
creale a governmeni-lo-govermment relationship. Dady describes a group that resists
being classified as a distinct Indian society, let alone one that is politically organized and
active.

The Santa Ymez Band itself does not even adopt Assistant Secretary
Artman’s assertion that the Band was a federally recognized Indian Tribe as early as
1891. In fact, the Santa Ynez Band readily concedes that it did not even begin to
establish political identity umtil meny- years after {and as a result of) the IRA.
Specifically, in its fee-to-trust application in the present case, the Band states as follows:

The Santa Ynez Band of Mission Indians is recognized as
an American Indian Tribe by the Secretary of the Interior.
The Tribe in {(sic) organized wnder the Articles of
Organization which were adopied by the membership on
November 17, 1963. The Ariicles of Organization were
approved By the Secretary of the Interior on Augusi 23,
1963.3 {App. Tab 7, at pg 3, emphasis added.)

Furiher, the Band’s 5.8 acre fee fo trust application correctly pinpoints exactly when the
band became a distinct political entity—which was gffer enactment of IRA in 1934;

The Santa Ynez Band reorganized their gevernment under
the IRA and degan boih developing iis govermmenial

5 The date of federal approval of the Articles of Crganization that POLO obtained by an FOIA request is
February 7, 1964. (App. Tab 6.) The discrepancy between the date cited by the Santa Ynez Band and ihe
date on the copy produced pursuant to the FOIA request is imnmaterial,
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Junciions and structures . . " {App. Tab 8, at pg. 8 of 19,
emphasis added.)

How could the Band have enjoyed a “bilateral political relationship with the federal
government since af least the Act of 1891 when by the Band’s own admission it did not
organize iis government or begin to develop iis governmental fumctions or structures until
after IRA had becn enacted in 1934? The answer is self-evident: the Band correctly
describes the Interior Seoretary’s approval of the Band’s Articles of Organization as the
seminal event before which the Band had not yet established a distinct political society
and, thus, could not have not achieved federal recognition. Asserfions fo the contrary by
Mr. Artman; that federal recognition dates back o 1891, are simply mistaken.

3. The Inhabiianis of the Canada de Cofa Were Under State—
Mot Federal-—Jarisdiction at The Time The IRA Was Enacted.

The third and final element under Carcieri to esiablish the right ot place
land in federal trust is that a federally recognized tribe must be “under federal
jurisdiction™ at the time IRA was enacied in hme 1934. This element is consistent with
Cohen’s Handbook of Indian Law definition, supra, that upon federal recognition, the
federal povernment assumes jurisdiction over the tribe on a government-lo-government
basis and “staie avthority over the iribe is concomitantly limited.”

In the present case, the evidence is overwhelming that at the fime the IRA
was enacted, the Sania Ynez Indians were under siate and local jurisdiction and not
federal jurisdiction. As we have already seen, at all relevant times up to December 1941
the lands on which the Indizns of the Santa Ynez Band resided were owned by the
Catholic Church or successions of Santa Ynez land and subject to state and local
jurisdiction. Superintendent Dady comrecily observed in November 1933 that while the
Sania Ynez Reservation is a reservation, “the land is not in the United States.” Moreover,
“Jalll the {Santa Ynez) Indians are citizens of the United States, and the same laws
govern them as any other citizen.” (App. Tab 19.) Dady did not distinguish when he said
“all laws;” he meant all siote, Joco! and federal laws that govern all other citizens. OFf
course, such an observation is wholly consistent with the fact that there is not 3 scintilla
of evidence that the Indians who comprised the Santa Ynez Band fell outside the
Jarisdictions of the State of California or the Connty of Santa Barbara in June 1934,

Such status is also consistent with the Catholic Church suing to quiet title
in the Santa Barbara Superior Court—not the federal district court. In short, not until
1564 did the Santa Ynez Band or the land it occupies fall under federal Jjurisdiction
pursuant to federal fribal recognition.
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4, Oiher Evidence That Undercuis the Santa Vnez Band of
Mission Indian’s Claim Ii Is A Federally Recognized Tribe of
Chumash Indians

We wish to raise the following additional evidence with respect io the
stalus and federal recognition of the Santa Ynez Band of Mission Indians as Chumash.
As we noted earlier, Superintendent Dady’s letter to Congressman Stubbs dispels any
notion that the Indian occupants of Canada de Cota in 1934 were descendent of the
original Chumash residents of the Sania Ynez Valley, a moniker that the Band adopted
only recently by amending its Asticles of Organization Dady refers to the inhebitants of
Canada de Cota in 1933 as “Shosonean with an admixiure of Spanish.” Further, Dady’s
letter is consistent with the earlier Smiley Commission report which observes that the
fifteen or so families that resided at Canada de Cota “removed to that area {from
somewhere else) at the time of Secularization Act passed by the Mexican government in
the mid-19" Ceniury. {App. Tab 5.) While it is difficuit and mnﬁisin% to track
descendancy disposition of the families that inbabited the area in the late 19" Century,
Brenda Tomares, the Santa Ynez Band’s lawyer speaking for the Band and the BIA,
stated in a May 2002 letter 1o the federal Bureau of Land Management that there no
longer existed any lineal descendents of the original five families of the land deeded by
Santa Ynez Land to the federal government. {App. Tab 18, ai pg2.)

So, what we know for sure is that the administrative record in this case
contains no evidence that the current occupants of the Santa Ynez reservation are direct
descendents of the Cluumash linguistic group that inhabited the Santa Ynez Valley before
first contact, Indeed, since Assistant Secreiary Artman assests federal recognition as a
result of the Mission Indian Relief Act and since the Smiley Commission, reporling
pursuant to that Act, states that the residents of the Santa Ynez Village “removed” to the
Canada de Coia from somewhere else, we may presume that they were immigrants from
another region. Nor, according to Tomares, are the current inhabitants descendent of the
original five families for whom Santa Ynez Land executed iis deed of conveyance.

Furthermore, the records that we do have indicate that at the time the IRA
was enacted in 1934 the Indian Census Rolls for Santa Ynez were manipulated in order 1o
make if appear that the occupants of the land were “more Indian™ than they had
previously represenied. Tabs 24 through 27 of the Appendix contain the Annual Indian
Census Rolis for Sania Ynez from 1932 through 1934 and 1940. The 1932 Census Roll
shows, for example Florencia Armenta as % degree Indian blood. (App. Tab 24} On the
1933 Roll, the same Florencia Armenta is listed as % degree Indian biood. (App. Tab
25.) By the 1934 Reoll, someone has crossed out % for Florencia and insert 2 handwritien

6 This revisionist characterization of the Band as “Chumash™ is important because one of the applicant’s
siated needs for fee-to-trust siatus s to preserve the ancient Chumash human remains and artifacts
discovercd on the 6.9 acre site. 11 the Santa Ynez Band are not descendent of the ancient Chumash, then
they have to special interest or status as safe ieepers of these antiquilies beyond that held by other non-
Chumash residents of the Santa Ynez Valiey who are proud of the Valley’s rich history.
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“f” indicating full Indian. {App. Tab 26.) And, the full Indian designation continues for
Florencia on each succeeding annual censuos roll thereafter, {e.g. App. Tab. 27.) The
foregeing mysterious discrepancies appear duzing the same time-frame for several of the
other individuals on the Santa Ynez censns rolls.

B. Taking The Band’s Land Into Federal Trust And Placing 1
Beyond Siate And Local Repulation Raises Serious
Censtifational Concerms,

1, Constitaiional Concerns in General.

. Land taken imte irust according fo current regulation and case law
becomes “Indian country” which is not subject to state and Jocal laxation. Nevertheless,
the local government is still required to provide services to the trust land as a resuls of
activiiy on that land and as it affecis the surrounding commumnily. Addifionally, federal
regulations also attempt to exempt trast land from state and local land use reguiation.” In
addition to lost revenue and diminished contra] over land use, the state®s civil and
cruminal jurisdiction may be significantly compromised where tribal land or members are
involved.® Finally, the Santa Ynez Band and many other tribes conduct gaming on frust
land under IGRA, an activity that creates several other significant local impacis.?

There are over 562 federally-recognized Indian tribes.’® Several tribal
acknowledgment petitions ate pending al the BIA."! The number of tribes seeking io
secure trust land, as here, for whatever purpose makes the issue of ereating new Indian
reservations .and adding trost lands to existing reservations a growing and highly-
coniroversial issue. In fact, as recently as March, 2009, the United States Supreme Court
weighed in on this issue. Tn Hawaii v. Office of Hawaiian Affairs, 129 8.Ct. 1436 (2009),
the Supreme Court reviewed a Congressional Act which purported to strip the State of
Hawaii of its authority o alienate iis sovereign territory by passing a joint resolution to
apoiogize for the role the United States plaved in overthrowing the Hawaiian Monarchy
in the late nineteenth century. Relying on the Congress’ joint resolution, the Supreme
Court of Hawail permanently enjoined the State from alienating cerfain lends pending
resolntion of native Hawaiian land claims that the Hawaii court described as not
relinguished. Jd. The United States Supreme Court in reversing the State Supreme Court
indicated this resoluiion would raise grave constitntional concerns if i purported to cloud
Hawaii’s title to its sovereign lands more than three decades after the State’s admission fo

7 25 CER. § 1.4 {2003).

8 Compare U8 v. Stands, 105 F.34. 1565 {8th Cir. 1997) with U5 v. Roberss, 185F.34 1 125,
1131-32 (10th Cir. 1999)

5 25 CFR. §2703{9).

L Indian Entities Recognized and Eligible To Receive Services From the United States Buarean of
Indian Affairs; Notice, 73 F.R. 18,353 {2008).

i Department of Interior, Bureau of Indian Affairs Report, Status Summary of Ackmowledgement

Cases {(September 22, 2068), <www.d@i.govibiafdow’ofaiadmin_docsiStaﬂas_Sammary_@?E%S.pdf>.
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the union. The Court went onto state that “we have emphasized that Congress cannot,
afier staichood, receive or convey submerged Jands that have already been bestowed
upon a state.”™ Jd The fact the Court invoked this fundamenial interpretation of the
stucture of the Constitution indicates the sericusness of the constitutional guestion
presented by the federal government asserting that land can be withdrawn from state
jurisdiction and somehow converted back later into federal territorial land subject to the
Property Clauise, Art. 1V, Sec. 3, Cl. 2. As the Supreme Court unanimously concluded in
office of Hawaii gffairs, once Congress has disposed of ferritorial land and created the
new state, its exclusive power over that land ceases. To conclude otherwise would allow
the Congress to potentially remove any land from state jurisdiction, effectively canceliing
the creation of the siate. This, of course, poses a direct threat 1o our federal form of
government guarantesd under the United States Constitution,

1t should also be noted that the title to the land cwrently cccupied by the
Santa Ynez Band was conveyed by patent of the United States govermment o the
Catholic Church to be used as a religious seminary in 1861 and thereafter, in 18380
Congress passed an Act authorizing the Church to sell the Jand wifhout regard 1o the
religious purpese set forth in the initial patent. {App. Tab 2.) The land, thus, fell within
the exclusive jurisdiction of the State of California and County of Santa Barbara, unti] the
transfer of title by the Catholic Church and successors of Santa VYnez Land was
cventually accepted by the federal government in or afier 1941. The imminent loss of the
State’s and Counly’s jurisdiction over the parcels which are the subject matter of the
Band’s fee-to-trust application raises grave constitutional concerns.

2. The 10" Amendment to the United States Constitution
Prohibifs the Placement of Land Into Trust at the Expense of
State Jurisdiction.

The Constitution created a federal government with only specifically
enumerated powers.”? This constifytional structure was then firther limited by the
 adoption of the Bill of Rights which includes the Tenth Amendment. Under the Tenth
Amendmeni:

The powers not delegated to the United States by the Constifution,
nor prohibited by it to the States, are reserved to the Siates
respectively, or to the people.’3

The powers delegated to the federal government and those reserved to the
states are muiually exclusive.™ Therefore, all federal statutes must be grounded upon a

12 U.8. Const,, art. 1, § 8.

13 11.8. Cons., amend. X,

g See New York v. U.S, 505 U.S. 144 (1992)(“If a power is delegated o Congress in the
Constituion, the Tenth Amendment expressly disclaims any reservation of that power to the States....”)
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power enumerated in Article 1 of the Constitution.’5 If the Congressional act lacks
Axticle 1 anthority, then the federal government has invaded the province of the states’®
reserved powers. 6

James Madison wrote during the process by which the various states
ratified the Constitution, that “Jf]he powers delegated by the proposed Constitution o the
federal government are few and defined. Those which are to 7emain in the staie
govermmmenis are numerous and indefinite ™7 The United States Supreme Court has also
stated:

-Just as the separation and independence of the coordinate
branches of the federal Government serves to prevent the
accumulation of excessive power in any one branch, g healthy
balance of power berween the States and the Federal Govermment
wiil reduce the risk of tyranny and abuse from either front. '8

: it s axiomatic that Congress cannot unilaterally expand its anthority, or
the avthority of any other branch of the federal government, with respect to the states. As
the Supreme Court noted, “[sjtates are not mere political subdivisions of the United
States.... The Constitution instead leaves to the several States a residuary and invielable
sovereignly, reserved explicitly fo the States by the Tenth Amendment. ™! Congress
cannot infringe wpon the rights retained by the states under the Tenth Amendment.

With the exception of the Enclave Clause discussed below, the federal
government lacks any Constitutional authorily fo impinge upon siate sovereignty by
removing land from a state’s jurisdiction. The removal of state jurisdiction which would
result from placement of these parcels into trust would therefore be a violation of the

Tenth Amendment, which limiis the powess of the federal government .to those
specifically enumerated in the Constitution. Conseguently, 25 U.S.C. § 465, 1o the extent

15 Id at 153,

15 id

7 THE FEDERALIST NO. 45, pp. 292 - 253 (7. Medizon)(C. Rossiter, ed. 1961).

18 US. v Lopez, 514 U.S. 349, 552 {1995), guoting Gregory v. Asherofi, 501 US. 452, 458
{1991} cmphasis added].

19 New York, 505 U.S. at 136-37 {*The Tenth Amondment likewise restrains the power of Congress,
but this limit is not derived from the text of the Tenth Amendment iiself, which, as we have discussed, is
essentially a tastology. Instead, the Tenth Amendment confirms that the power of the Federal Government
is subject 1o limits that may, in a given instance, reserve power to the States. The Tenth Amendment thus
directs us lo delermine, 25 in this case, whether an incident of siate soversignty is protected by a limitation
on an Article 1 power. The benefits of this federal structure have been extensively cataloged eisewhere, but
they need not concem us here. Our task would be the same even if one conld prove that federalism secured
no advantages io amyone. 1t comsists not of devising our preferred system of government, bui of
understanding and applying the framework set forth in the Constitution. “The question is not what power
the Federal Government ought to have but what powers in fact have been given by the people.” {citations
omited.})
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it resuits in a loss of state jurisdiction 1o tax and further results in a fotal loss of land use
Jurisdiction ynder 25 C.F.R. § 1.4, is unconstitutional,

3, Congressional Anthority t¢ Create 2 Federal Enclave is
Limifed and Does Not Allow for the Placemeni of Land Imto
Trust for the Benefit of 2 Tribe Under § 465 of the IRA,

The Constitution provides the federal govemnment only limited ability to
reduce the land under control of the states. Under the Enclave Clause®, congressional
power is limited to establishing a federal “enclave,” land over which the federal
government exercises “exclusive jorisdiction,” to that needed for “the erection of forts,
magazines, arsenals, dock-yards, and other needful buildings....”2! Even then, the land
cannot be taken info federal jurisdiction without fizst obtaining the affected State's
comsent.?? No other provision of the Constitution provides the federal government the
authority to take land from state jurisdiction 2

Various cousis, including the Supreme Couwrt, have described “Indian
country” and Indian reservations as federal enclaves.® The creation of these enclaves
requires the comsent of the affected state. Our federal sysiem was created npon the

2 US. Const art. 1. §8 (“To exercise exclusive legislation in all cases whatsoever, over such
District (not exceeding ten miles square) as may, by cession of particular states, and the acceptance of
Congress, become the seat of the government of the Uniled States, and 10 exercise like authority over all
places purchased by the consent of the legislature of the stale in which the same shall be, for the erection of
foris, magazines, arsenals, dockyards, and other needful buildings....)

21 id
2 1d
3 See also U.S. Const. art. IV, § 3 (expressly prohibiling the “invohmtary reduction” of the State's

sovereign territory in the creation of the new state,)

A See U.S. v. Antelope, 430 U.S. 641, 648 n.9 (1977); US. v. Goodface, 835 F.2d 1233, 1237, 2. 5
(Bih Cir. 1987)(stating that the phrase “*within the exclusive jurisdiction of the United States” in 18 US.C.
1153 refers to the law in force in federal enclaves, including Indian country.™); US. w Marcyes, 557 F.2d
1361, 1364 {(9th Cir. 1997); U3, v Soan, 939 F.2d 499, 501{7th Cir. 1991), cer? denied, 502 US. 1060
{1992){tax code imposes taxes upoa U.S. citizens through the nation not just in federal enclaves “such as ...
Indian reservations™). Notwithstanding this fact, the First Circuit rejected an argument that taking frust
lands for Indian fribes viclates the Enclave Clanse. Corcieri v Kempthorne, 497 F.3d 15, 40 (ist Cir.
2007, rev. on other grounds, Carcieri v. Saiazar, 129 S.Ct. 1058 {2009). That Cowt found that the
Enclave Clause is inapplicable because the taking of land into trust by the federal government for the
bensfit of an Indian tribe i not one of the Clauses’s coumeratad permissible actions. The court also
dismissed the assertion that teking land inlo trust by the federal government is an Enclave Clause violation
because there is some sharing of jurisdictional authority between siate and federal governments. 74, citing
Swrplus Trading Co. v. Cook, 281 U.S. 647, 651 {1930)(“{Thle Supreme Court offered an Indian
reservation as a “typical illustration” of federally owned land that is not a federal enclave because state civil
and criminal laws may siill have partial application thercon.™). The First Circuit reliance on Surplus
Trading is a gross error. That case was decided well before the Indian Reorganization Act of 1934, which
created the notion of Indian trust lands, and presented other facts rendering the cowt’s premises
vnsupportable. And, the fact that States retain some jurisdiction over some matters in “Indian country™
does eliminate the pretection that the Enclave Clause provides to the territorial integrity of the states.
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premise of the dual state and federal sovereignty. The lack of Constitutional autherity to
reduce slate jurisdiction reflects the founders’ respect for the temritorial jurisdiction and
integrily of the states as a fundamental aspect of their sovereignty. As the annals of the
Constituiional convention reflect, delegates proposed and sventually adopted the Enclave
Clause in the interest of safeguarding our nation's then-unique system of federalism.?> To
this end, the Enclave Clause grants Congress the right of exclusive legislative power over
federal enclaves as prophylactic against undue state interference with the affairs of the
federal governmeni? Yet, ever sensitive fo the risk of granting the federal government
unchecked power, the Tounders limited and balanced this gramt of power by requiring
state consent 1o the federal acquisition of land for an enclave.2? Vet, neither the IRA nor
ihe BIA fee to frust regulations requires consent of the affected siates as a condition of
taldng land into federal frust.

The federal government simply lacks Constitutional authority to take land
from the states without the state’s consent. Nor may the BIA use the Enclave Clause for
a purpose beyond those purposes enumeraied in the Clause iiself where the land in
guestion is placed beyond state and local jurisdiction.

4, The Indian Commerce Clause Does Not Allow for the
Placement of this Land into Trust.

The Indian Commerce Clause?® is often cited as the awthority for
Congressional actions with respect to Indian tibes?® Federal courts deciding Tenth
Amendment challenges have often based their opinions on the false assumption that
Article I provides Congress with plenary authority over all matters involving Indians, no
matier how remole, indirect, or tenwous the facts of the case may be related to the notion
of “commerce,” which is the only Constitutional authority actuaily granted the federal
government.3? Although lower couris have interpreted the Indian Commerce Clause io

25 LCommomvealih of ¥a. v. Reno, 955 F.Supp. 571, 577 (E.D. Va. 1997} vacated on other grounds,
Commonwenaiih of Ya. . Reno, 122 ¥.3d 1060 (4th Cir. 1997).

26 A
Ex As James Madison noted, many delegates expressed concemn that Congress® exclusive legisiation

over federal enclaves would provide it with the means to “enslave any particular siaie by buying up its
tervitory, and that the strongholds proposed wonld be a means of awing the Siate into an undue obedience
to the [national] government.” James Madison, 2 Debates in the Federal Convention, 513 {guoting
. Elbridge Gerry of Massachusetts). Ultimately, the delepates’ apprehension aboul excessive federal power
was allayed by requiring the national government io oblain the states' express consent o acquire and
employ state property for federal purpeses. 74
28 U.S. Const. art 1, § 8, ¢d. 3. “The Congress shall have the power...to regulate commerce with
foreign nations, and among the several states, and with the Indizn tribes.”
25 See 2g Cotton Peirolenm Corp. v. New Mexico, 490 1.8, 163, 191-92 {198%); Morion v
Mancari, 417 U.S. 533, 351332 (1974,
38 See ¢.z., Robert G. Matelson, The Origing! Undersianding of the Indian Commerce Cluuse, 85
DENVER UNL 1. REV. 281, 217 (2007)(" MNatelson™)(“When cighteen-century English speakers wished to
describe interaction with the Indians of all kinds, they referred not 10 Indian commerce bul 1o Indian
*affais. ™).
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give Congress “plenary power...1o deal with the special problems of Indians,” the
Supreme Court has limited this asserfion of plenary power.3?

That Iimiiation is appropriate. The language of the Constitution does not
support the asserfion of plenary authority under the Indian Commerce Clause. That
clause granis the federal government authority “to regulate commerce with...the Indian
mbes.™2  In the legal and constitutional context, however, “commerce” means only
mercaniile trade.?® The phrase “io regulate commerce™ has long meant to administer the
Jex mercajoria {law merchant) governing purchase and sale of goods, navigation, marine
insurance, commercial paper, money, and banking.3? The common use of the phrase “to
repulaie commerce,” and similar phrases, at the time of the Constitutional Convention
“almost invariably meant ‘rade with the Indians’ and nothing more....Jt was generally
understood that such phrases referred to legal structures by which lawmakers governed
the conduct of the merchanis engaged in the Indian trade, the nature of the goods they
sold, the prices charged, and similar matiers.™3>

. The ability to distinguish a reference to “commercial activities” and
references to all other activities was common in the vernacular of the time.

“When eighteenth-century English speakers wished to deseribe
interaction with the Indians of all kinds, they referred not 1o Indian
commerce but to Indian “affairs,*3¢

Federal documents freated “affairs” as a much broader ferm than “irade”
or “commerce.”? An academic article studying of the Indian Commerce Clause states:

A 1786 congressional committee report proposed reorganization
of the Department of Indian Affairs....Their report showed the
department’s responsibilities as including military measures,

31 Seminole Tribe of Florida v. Florida, 517 U.S. 44, 45 {1996).

32 U.S. Const. art 1, § 8, cl. 3.
33 Natelson, supra n. 139, at 214,
34 Id (“Thus, ‘commerce’ did not include manufactring, agriculture, hunting, fishing, other Jand

use, properly ownership, religion, education, or domestic family life. This conclusion can be a surprise to
no one who has read the representations of the Constitulion's advocates during the ratification debates.
They explicitly maintained that all of the Jatter activities would be ouiside the sphere of federal conirol.™)

35 id A1215-16.

36 /d. at 216-17 {“Contemporansous dictionaries show how different were the meanings of
‘commerce” and ‘affairs.” The first definition of ‘commerce’ in Francis Allen’s 1765 dictionary was “the
exchange of commodities.” The first definition of “affair” was “{sjomething done or 1o be done.® Samuel
Johnson's dictionary defined “commerce”™ merely as “[e}xchange of one thing for another: trade; raffick.’
it described *affair’ as ‘[blusiness; something to be managed or fransacted.” The 1783 edition of Nathan
Bailey's dictionary defined “commerce” as “trade or traffic; also converse, correspondence, but it defined
“‘affair’ as *business, concern, matier, thing.*”)ciations omitted,]

37 id



Dale Risling
Angust 19, 2010
Page 17

diplomacy, and other aspects of foreign relations, as well as trade.
The congressional instractions o Superintendenis of Indian
Affairs. ..clearly distinguished ‘commerce with the Indians’ from
other, sometimes overlapping, responsibilities. Another 1787
congressional committee report listed within the category of
Indian affairs: ‘making war and peace, purchasing certain fracts of
their Jands, fixing the boundaries between them and our people,
and preventing the latter seliling on lands left in possession of the
former. 38

Thers is, therefore, no basis 1o argee that the language of the Constituiion granis plenary
authority over any matter that concerns Indian affairs. The text of that Constitutional
provision provides only authority over Indian commerce,

The fact Congress’ lack of authority over any Indian matiers beyond those
related to commerce, coupled with the Jack of any authority to remove land from a state
without the consent of the state, leads 1o the conclusion that § 465 of the IRA, especially
combined with 25 C.F.R. § 1.4, is unconstifutional.

5. The Regional Direetor’s Attempt to Place the Land af Issue into
Trast is Unconstitufional in that it Violates Article IV, Section 3 of
the Unpifed States Comsiitution by depriving the State and its
Swubdivisions of a Republican form of Government,

The Congress does have authority under the Property Clause over lands
ceded by treaty or through war to the United States. This power has been interpreted as
remaining in Congress until the lands are disposed of and placed under the jurisdiction of
a state.® This authority to reserve federal public lands from application of state law at
statehood has been consistenfly upheld. Indeed, Office of Hawaiian Affairs, supra,
implicitly recognizes this authority for 21l lands not ceded to state jurisdiction following
statehood. The lands of College de Ios Pinos™ were mot reserved once Congress
transferred them to the Catholic Church and subsequently removed all restrictions on
alienation.? This leads 1o the conclusion that Sec. 465 of the IRA, when combined with
25 CF.R. Bec. 14, is unconstitutional. Becanse the Regional Director’s decision rests
solely on the Regional Director’s exercise of unconstitutional authority, the Secretary
cannot take the land into trust as requested by the tribe.

38 id at2317-18.

39 Winters v. .S, 207 U.S. 564 (1908)

40 For the purposes of this presentation, College de los Pinos and Canada de Cota may me used
interchangeably.

41 Appendix, Tab. 2.
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6. The Acceptance of these Parcels inio Trust Violates the Fouricenth
Amendment of the Unifed States Constitution.

Section 1 of the Fourieenth Amendmeni reads as follows:

Section 1. All persons bom or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of fhe United
States and of the State wherein they reside. No State shall make
or enforce any law which shall abridge the privileges or
immmumities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due
process of law; nor deny any person within ifs jurisdiction of the
egqual protection of the laws.®2

o In aﬂaiyzmg the Fourteenth Amendment, the United States Supreme Couri
discussed thie issue of 2 Republican form of government.

The eguality of the righis of citizens is a principle of
Republicanism. Every Republican government is in duty bound
to protect all of iis citizens in the enjoyment of this principle, if
within its powers. That duty was originally assumed by the states;
and it siill remains there. The only obligation resting upon the
United Staies is to see that the states do not deny the right. This
the amendment gnarantees, but no more. The power of the
National Government is limited to the enforcement of this
guarantee

By taking these parcels into trust under 25 U.8.C. § 465 and removing all state and Jocal
jurisdiction via 25 CFR. 1.4, the United States is abridging the privileges and
immunities of the citizens of the State of California and County of Santa Barbara. The
citizens of the surrounding Santa Ynez and County of Sania Barbara have no ability to
participate in governments over the frust parcels and may be subject to tribal jurisdiction
for activities cccurring on these parcels. The Fourteenth Amendment does not allow for
such a resuli. Consequently, 25 U.S.C. § 465, io the extent it resnlts in frust parcels being
removed from all state and local jurisdiction, pursuant 1o 25 CFR. §14, is
unconstitutional because it resulis in the state and local governments being forced into
viplating the Fourteenth Amendment.

42 Fourteenth Amendment of the United States Constitution
43 US. » Crasikshani, 92 11.5. 542, 555 (1875).



Dale Risling
Auygust 19, 261D
Page 19

I, CONCLUSION

For the reasons set forth above, the Regional Director should deny the
pending fee 1o trust application of the Santa Ynez Band of Mission Indians.

Enclosuze

LEGALD2/32318974v]
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United States Department of the Interior (== -

OFFICE OF THE SECRETARY .‘-w‘&
WASHINGTON, D.C. 20240 *TAKE PRIDE
INAMERIGA

1Mamomnﬂum

) ?To: Regjopal Dirertors, Burean of Indian Affairs
: George Skibine, Office of Tndiam

“])ate Jamnary 3, 2008

ﬁubject: Guidance on taking off reservation land into trust for gaming purposes

;'i'hc Department currently has pending 30 applications from Indian tribes to take off-
jreservation land into trast for gaming purposes as part of the 25 TLS.C. § 2719(b)(1)(A)
niwo-pan determination. Many of the applications involve land that is a considergble
ﬁislzmce the rekervation of the apphcant trabe; for examaple, one mvolves land that in
- 11400 mﬂw from the fibe’s reservation. Processing fhese applications is time-consuming
and resource-intensive In an area that is constrained by a large backlog and limited
:lhmnan ISSOUICES.

lThe decmon whether to take land into trust, either on-reservation or off: ~reservelion, 18

| @iscretionary with the Secretary. Section 151.11 of 25 C.FR. Part 151 sets forth the

1 factors the Depariment will consider when exemlsmg this discretionary authority with
Tespect to “iribal requests for the acquisition of lands in trust staims, when the land is
located outside of and noncontignons 1o the tribe’s reservation.™ Section 151.11(b)
Jc s two pxovxsmns of particular relevance to applications that involve land that is a
anmdtmblc distance from the reservation. 1t states that, as the distance between the
‘tribe’s rcsurvaﬂon and the land to be acquired increases, the Secretary shall give:

!

1 greater scrotiny to the tibe’s justification of auticipated benefits from
. the acquisition; and
é - ] ] .
] 2) greater weight to concerns raised by state and local governments as to

fhe zcqnisition’s potential impacts on regulatory jurisdiction, real
: property taxes and spocial assessments.

ng 151, however, does mot further elaborate on how or why the Depamnent isto give
-“grester scrutiny” and “‘greater weight” to these factors as the distance increases, The
: purpose of this guidance is to clarify how those teums are to be interpreted and applicd,

A e S SR S E Al aE



particalarly when «co:lmsideﬂng the taking of off-reservation land into trust status for
EAIEIRE PUTPOSES.

Core P

Az background to the specific guidance that follows, it is Important to restate the core
principles that inderlie the Part 151 regulations and that should inform the Department’s
imerpretation of, and decisions under, those regnlations. The Part 151 regulations
1mplement the tust Jand acquisition authority given to the Secretary by the Indian
Reorganization Act of 1934 (IRA), 25 U.S.C. § 465. The JRA was primarily intended to
Tedress the oifects of the discredited policy of allotment, which had sought to divide up
the tribal land base among individval Indians and non-Indians, and to destroy tribal
governmsnts and tribal identity. To assist in restoring the tribal land hage, the TRA gives
the Secretary the authority to: 1) veturn “to tribal ownership the remaining surplus lands
of any Indian regervation” that had been opened to sale or disposal under the public land
laws; 2) consolidate Indian ownership of land holdings within rosorvations by acquiring
and exchanging interests of both Indians and non-Indians; and 3) acquire, in his
diseretion, interests in lands or without existing regervations”. The IRA containg
also provisions sizengthening tribal povermments and facilitating their operation. The
policy of the IRA, which was jast the opposite of allotment, is to provide 2 tribal land
base on which tibal commmunities, governed by tribal govermments, conld exdist apd
flourish. Consistent with the policy, the Secrevary bas typically exercised discretion
Tegarding tragt land goquisiion authority to take lands into frast that ars wirkia, or in
close preximity to, €xisting reservations.

The IRA has nothing directly to do with Indian gaming, The Indian Gaming Regulatory =
Act of 1988 (IGRA), 25 US.C. § 2701 et seq., adopted more than 50 years after the TRA, ]
sete the parameters of Indian gaming. One requirement is that If gaming is to occur on
off-reservation lands those lands must be trast lands “over which an Indien tribe exertises
govermunental power.” The anthority to acquire trust lands, however, is derived from the
IRA; rio trust land acquisition authority is granted to the Secretaxy by IGRA. The
Department has taket the position that alfheugh IGRA was intended to promote the
economic development of tribes by facilitating Indian gaming operations, it was not
intended to encourage the establishment of Indian gaming facifities far from existing
zeservations. ‘Whether land shonld be taken into trust far from cxisting reservations for
gaming puposes s 4 decision that must be made pursnant to the Seeretary’s IRA

authority.

Implementation of Goidance

Tids guidence showld be implemented as follows:

1. Al pending applications or those received in the fitture should be initially
reviewed in accordance with this gnidance. The initial review should precede any
effort (if it ie not already rmderway) to comply with the NEPA requirements of
section 151.10¢).



o

2. Fthe review 1cveals that the application fails fo address, or does not
adequately address, the issuee identified in this guidance, the application should
be denied and the tribe prompily informed. This denial does not preclude the
tribe fram applying for fimure off-reservation acquisitions for gaming or other
purposes. Howgver, those future applications will he subject to these same

R A s R il 63 AN Gk WK

3. A greater scrutiny of the justification of the anticipated henefits and the giving
greater weight 1o the local concerns must still be given to all off-reservation Jand
into trust applications, as reguired in 25 CFR § 151.11(b). This memorandurg
does not diminish that responsibility, but only provides guidance for those
applications that exceed a daily commutable distance from the reservation.

B R e e

Grester Sumtiny of Anticipated Renef

The gnidance in this section applies to all applcations, pending or yet to be teceived, that
mvolve requests to take land into trost that is off reservation. Reviewers must, in
éccordance with the Tegulations at 25 CFR. 151.11(b), “give greater scrutiay to the
tribe’s justification of anticipated benefits from the acquisition” as the distance between
the acquisition zmd the tibe’s reservation increases. The reviewer should apply this
greater scrutiny as long as the Tequested acquisition is off-reservation regardless of the
foileage between the tribe’s resarvation and proposed acquisition. Ifthe proposed
acquisition exceeds 2 commutable distance from the reservation the reviewer, at a

shonld auswer the questions listed below fo help determine the bevofits 1o the
ribe. A commutable distance is considered to be the distance a reservation resident

could 1casonably commutte on 2 egular basis to work at a iribal gaming facility located

As noted above, section 151.11(b) requires the Secrerary 0 “give greater scrirtiny 10 the
tobe’s jnstification of anticipated benefits from the scquisition” of trust land “as the
glistance betwasn the tzibe’s Teservation and the land to be acquired increases.” The
teason for this requirement is that, as a general principle, the farther the economic
puterprise - in this case, 2 gamying facility - is from the reservation, the greater the
potentia] for significant negative conseqnences on reservation life.

Tribes typically view off-reservation gaming facilities as providing two economic
henefitz 1o the tribe. The firet is the income stream from the gaming fasility, which can
be used to find tribal services, develop tribal infrastructure, and provide per capita
payments to tribal members, and thus can have a positive effect on reservation life,
Obvionely, the income streamn from 4 gaming facility is not likely to decrease as the
distance from the reservation increases. In fact, off-reservation sites are often selected
for gaming facilities because they provide better markets for gaming and potentially
greater meome streams than sites on or closeto the reservation.

iThe second benefit of off-reservation gaming facilities is the opportunity fox job training
1ﬁml employment of inbal members. With respect to this benefit, the location of the

i

, 3
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gaming facility can have significant nezative effects on eservation life that potentially
Worsen as the distance increases. If the gaming facility is not within a commutable
distance of the reservation, iribal miembsérs who are residents of the reservation will
either: a) 50t be able to take advantage of the job opportunities if they desire to remain on
the reservation; or b) be forced to move away from the reservation to take advantage of
the job opportumity.

In cither cass, the negative Impaets on reservation life could be sonsiderable. In the frst
case, the operation of the gaming facility would not directly improve the employment rate
of tribal members living on the reservation. High on-réservation vnemployment rateg,
with their attendant social ills, are already a serions problem on many reservations. A
gaming operaticn on or close to the reservation allows the iribe to allcviste this situation
by using their gaming facility as 2 conduit for job traming and employment programs for
tribal members. Provision of employment opporturities to reservation rezidents promotes
a strong tobal government and tribel community. Employment of tribal members is an
important benefit of tribal econemic enterpadses.

In the second case, the existence of the offreservation Fwility would reguire or
gocowrage reservation residents to lewve the reservation for an extended period to teke
advantage of the job opportunities created by the tribal gaming facility. The departure of
a sigmificant nimber of reservation residents und their families could have serons aud
far-reaching implications for the remaining tribal community and its tontimrity as a
communily. While the financial benefits of the proposed gaming facility might create
Tevenues for the applicant tribe and may mitigate some potential negative impacts, no
applivation to take land into trust beyond a commutable distance from the ressrvation
shonid be granted wmless it carefully and comprohensively analyzes the potential negative
mmpacts on reservation life and clearly demonsirates why these are omweighed by the
finencial benefits of tribal ownership in a distant ganding fucility,

As stated dbove, some of the issues that need to be addressed in the application if the land
is to be taken into trust is off-reservation and for economic developraent are:

: ‘What is the unemployment rate on the reservation? How will it be affected by the
i operation of the gaming faciliry?

How wany tribal members (with their dependents) are likely 1o leave the
regervation 16 seek employment at the gaming facility? How will their departiwe
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As long as it remains the policy of the Federal government to support and srcourage

growth of reservations governed by tribal governments, these are important questions that

must be addressed before decisions about offreservation trust land acqmsxuons arc made,

The Department should not use its IRA antherity 10 acanire land in trust in such a way as NOTE FEE

@ﬁefeatsrhmderthe; ] TO TRVST ¢
: NoT- NEECE
IF GAMING-

iakmg of land into tmst, asis Ie fm‘ nﬁlmsarvanon Indm:. gammg fa::immsA fhat { 1S NOTINTEN
the Departruent must exercise its IRA authonty,

{reater Weioht

' ‘ : Te‘fﬁ'-eSecretarvto gwe greaterweighf’ﬂaanhcih_i
otherwise to the congems of smig 2 o) e
zud local governmenis ats to be 3 ezﬁaxe&v norified of a tbe’s apphcaﬁon 10 take lamd
L, and ave fo file their comments in writing no later than 30 days aﬁer receiving
noticg. The reviewer must give 2 greater weight to the concems of the d local
governments no matier what the distamce is hetween the tiibe’s mm:vaﬁon and the

proposed off reservation aoquigifion. This is the second part of the two part zeview

mqmred by section I51.11¢b).

cstab!isheﬂ gﬁ‘leﬂial pattﬁms{ 'Ihc Deparim em has con:aderablc experience mﬂa fhe
,p;r_blems posed by chen‘kﬂ'board a:aziems ofaamwcﬁon_ Dasmm loeal wm_

,q@igxeamﬁm‘s shonld W&Lgh heavﬂv roval cfthe ami}lcai}on ‘

‘With respeet to land usa issues, the application should include 2 comp:ehensrve analysis

- ‘a8 to Whether the propoesed gaming facility is compatible with the chrrent zoning and land

use requirements of the state aud local govermments, and with the uses betng made of
‘adjacent or contignons land, and whether such uses would be negatively impacted by the
traffic, noise, and development associated with or gencrated by fhe proposed gaming
facifity. Incornpatible nses might consist of adjacent or configucus land zoned or used
‘for: National Parks, National Moniments, Federally designated conservation areas,

»



National Figh and Wildlife Refuges, day care centers, schools, churches, or residential
developments. If the application does not contain such an analysis, it should be denied.

Conclusion

The Office of Indian Gaming will review the current applications. Ifa:a application is
denied subsequent to this review, the applicant tribe will be nofified immediately. Tribes
receiving a denial subsequent to this review may resubmit the application with
information that will satisfy the reguiafions. Regional directors shall use this clarification

1o guide their recommendations or delerminations on futurs apphcahm:s 1o take off-
reservation land into trust,
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LEXISNEXIS SUMMARY:

... Because groundwater is hydraulically connected to surface water in the Upland Basin, it should not matter if the
Tribe withdraws their legal water appropriation from the groundwater or from the Creek. ... Therefore, California
courts should have no trouble extending Winters rights to groundwater in a situation such as that faced by the Chumash
on the Santa Ynez Reservation. ... The Homeland Theory When the Ninth Circuit applied New Mexico to Indian
reservations in Adaiar, it found that the two primary reasons to reserve water to tribes were "to provide a homeland for
the Indians to maintain their agrarian society," and to preserve the "tribes' access to fishing grounds." ... Montana allows
for water for secondary purposes to be factored into the quantification of water rights because "Indian reserved rights ...
include water for future needs and changes in use."

HIGHLIGHT: Abstract

The legalization of tribal gaming has transformed reservations throughout the state of California and the nation.
Gaming has meant not only more revenue for tribes, but also increased visitors and residents on tribal land. An
inevitable result of this, especially in Southern California, is an increased demand for water at the same time that the
water supply is stressed and depleted. This note will lay out arguinents the Santa Ynez Chumash Band of Indians could
use to secure a right to groundwater on their reservation in Santa Barbara County as their successful casino brings in
more and more visitors at the same time that groundwater beneath their reservation is depleted by non-Indian users.

Indian water rights have been adjudicated in other western states, and the law around both groundwater and surface
water rights is, if not established, at least existing. In contrast, Indian water rights have not had a major role in
California to date. This note lays out the established federal reserved water rights doctrine as applied in other state
courts and argues that tribal water rights should apply to both ground and surface water. The Santa Ynez Chumash are
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used as a case study to demonstrate how this could be done in California in a way that both promotes tribal sovereignty,
and brings California water law in touch with the hydraulic reality that ground and surface water should be considered a
common, interconnected source of water. Should the Santa Ynez take on this battle, the result would become important

precedent for other Californian tribes.

TEXT:
[*278]

1. Tribal History

Native Americans in California, like those in all of the United States, have had long and tortured battles over property
rights. The property right to water is no exception. As of January 2013, there were 114 federally recognized tribes in
California with control over approximately 990,000 acres of trust land. nl Although much of this land is located in
Northern California where there is an ample supply of water, tribes with reservations in Southern California will likely
face legal battles as water supply becomes more limited and water quality is threatened. One of these tribes is the Santa
Ynez Band of Churnash Indians, who occupy a small reservation in Santa Barbara County. n2 The Santa Ynez
Reservation has about 140 acres of land and the 100 developable acres contain "residential housing, the tribal center, a
health center, and a casino." n3

The Santa Ynez Band is the only federally recognized tribe of Chumash Indians, although "at one time, [their]
territory encompassed 7,000 square miles that spanned from the beaches of Malibu to Paso Robles." n4 The current
tribal Chairman notes that "the Chumash numbered over 25,000 [*279] people on the eve of the first Spanish land
expedition in 1769" that resulted in the founding of the Catholic Mission Santa Ines in 1772. n5 After the missions were
secularized in 1833, "the Chumash population in the Santa Ynez River area alone" had decreased from 1200 "to only
453 Indians." n6 The current tribal Chairman is a descendant of The Chumash of the Village of Kalawashaqg, "who
found refuge in the Zanja de Cota riverbed" after secularization "mostly because no one else wanted to live in that flood
plain." n7 The recent discovery of a Chumash burial site and intact Chumash village on land directly adjacent to the
current reservation supports the Chairman's testimony. n8 Although it is not clear if the Chumash lived at the precise
site of their current reservation prior to secularization in 1833, current tribal members are descendants of those who
lived in the Santa Ynez River area since time immemorial.

Both the Tribe's website and the Department of Commerce's 1974 publication of "Federal and State Indian
Reservations" state that the Santa Ynez "Reservation was established on December 27, 1901, under authority of the act
of 1891." n9 The act referred to was passed by Congress on January 12, 1891, and is "an act for the relief of the Mission
Indians in the State of California.” n10 This act established the Mission Indian Commission (known as the Smiley
Commission) and gave the Commission the authority to select reservations for the Mission Indians in California. n11
Pursuant to this act, the [*280] Smiley Commission went to California to "make themselves as familiar with condition
of the Indians and their reservations as possible." n12

The Smiley Commission visited the Santa Ynez Indians, and in their December 1891 report, described them as an
"Indian village composed of some fifteen families." n13 The report notes that although the Santa Ynez Indians had
occupied the land since about 1835, they did not hold legal title to the land. n14 However, the private land grant holders
told the Commission that "these Indians shall never be disturbed in their occupancy and use of the lands on which they
now live." n15 It further stated that the preference would be to "deed to the Secretary of the Interior, in trust for them,
five acres of good land, to each family; pipe to it a sufficiency of water for agricultural and domestic purposes, and
build for each family a comfortable two-room frame house." n16 The Smiley Commission itself did not have the
authority to take the land in trust, but recommended that the federal government take the appropriate steps to do so as
soon as possible. nl17 :

What happened with the Santa Ynez land after 1891 is complicated and is currently in dispute. n18 In 1903, a
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private land company deeded land to the Secretary of the Interior for the benefit of five Chumash families. n19 In 1906,
a second federal report was issued on the conditions of the California [*281] Indians. n20 This report noted that
although there was Congressional intent to set apart for Indians all lands occupied by them, the Santa Ynez was one of
only two out of several hundred cases where this was done. n21 The remainder of land that is now a part of the Santa
Ynez Reservation was likely granted to the federal government to hold in trust for the Tribe in 1937 by successors to the
same private entity that deeded the original twenty-five acres in 1903. n22 Based on the documents reviewed in
researching this Note, it is not clear when all the paperwork formally transferring title to the United States to hold in
trust for the Santa Ynez was completed. n23 However, it is apparent throughout both the Smiley Commission and
Kelsey reports that the federal government intended to reserve water rights for the Tribe when it acquired land for them
in trust from private grantors. As will be described in the following section, reserving land without water in Southern
California would be akin to signing a death warrant for the Tribe.

II. Importance of Water to Tribes in Southern California

Without water, a reservation of land in much of Southern California is worth very little, as "the Indian could do nothing
but watch his trees die and his garden dry tp, and be forced to abandon his holding." n24 As early as 1891, the federal
government recognized that "in Southern California, water supply is an important matter." n25 In 1906, Special Agent
Kelsey recognized the imperative nature of securing water rights for Indian tribes in Southern California. He noted that
"land without water is worth very little" and recommended that in desert areas, the government buy enough lands with
[*282] adequate water supply to give each family "five acres of good land with water." n26 In securing these property
rights, Kelsey hoped to reduce the incidence of cases "where white men have deliberately diverted a stream of water
from the Indian with full knowledge of the Indian's priority of right, but secure in the knowledge that the Indian was
helpless, and that the offence could be committed with impunity." n27 The land that is now part of the Santa Ynez
Reservation is riparian to the Zanja de Cota Creek, and overlays the Santa Ynez Upland Groundwater Basin. n28

When the Chumash first moved to the Zanja de Cota flood plain, they had essentially unlimited access to water
flowing in the creek that meanders. its way through the Reservation. Today, the Tribe relies primarily on water
purchased from a local water agency. Unknown to the members of the Tribe at the time they established their village on
the banks of the Zanja de Cota Creek, the water they relied on was derived from a shallow aquifer that underlies the
Reservation. In an attempt to better understand the water resources present on their reservation, the Tribe hired a
consultant to quantify the historic and current availability of ground and surface water. The following information
comes primarily from the consultant's 2010 report to the Tribe and has not been independently verified.

A. Surface Water

The Zanja de Cota Creek ("Creek") flows through the Reservation and was the Tribe's original source of water. When
the Reservation was first established, base flow in the Creek was likely about 1,000 acre-feet per year (ac-ft/yr). n29
Subsequently, the flows have fluctuated dramatically. The Creek was periodically dry every year for more than twenty
years between 1968 and 1992, n30 and in 1969, the Tribe ceased using its water both because fecal coliform
contamination was discovered, and because the volume of water [*283] available was so low. n31 Although flows in
the Creek have increased since then (base flows in 2008 were about 537 ac-ft/yr), n32 the Creek remains an unreliable
source of water because of continued threats to both its quality and quantity. Increased urbanization in the surrounding
valley and climate change are future threats that have led the Tribe.to consider another on-reservation source of water -
that which is found underground.

B. Groundwater

The Santa Ynez Upland Groundwater Basin (Upland Basin) underlies the Santa Ynez Reservation. This shallow
aquifer extends well beyond the boundaries of the Reservation and is several hundred feet thick. n33 Water is found in
the interstitial pore space between sands and gravels that were deposited by ancient river systems. The plane beneath
which all pore spaces are filled with water rather than air is called the groundwater table; and below the groundwater
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‘table, water can be accessed through vertical wells that are drilled into the aquifer. These wells can be used to monitor
how fast the groundwater moves, the quality and quantity of the water available, and also to pump the water out for use
above ground. Groundwater in shallow aquifers is most often replenished or recharged by water on the surface of the
Earth, either from rain, snow melt, rivers, or sometimes artificially by injecting water underground through the same
type of vertical well as described above. In addition, groundwater can come to the surface naturally through springs if
the groundwater table intersects the surface of the Earth. This occurs on the Santa Ynez Reservation.

The Upland Basin thins out as it nears the Reservation and discharges groundwater into the Creek. The Creek's base
flow is in fact "sustained by discharge of groundwater" n34 and in the early 1900s "groundwater seepage created
perennial base flow in the streams."” n35 This situation is described as a "hydraulic connection’ between the ground and
surface water and means that changes to one source of water will affect the other. It also means that the water the Tribe
used from the Creek from at least 1835 until 1969 originated from below ground and was, in fact, groundwater from the
Upland Basin.

Increased groundwater withdrawals from the Upland Basin have resulted in less discharge to the Creek and
subsequently less water flow. Although not described as such in the consultant's report, the local water agency that also
withdraws water from the aquifer described the Upland [*284] Basin as overdrafted in a 2011 document. n36 This
means that more groundwater is removed from the aquifer than is added through.recharge. The Tribe maintains that
"finding ways to treat and use the groundwater beneath the Reservation may become more important to the Tribe in the
future" because of climate change and associated uncertainties in water supply. n37 Whatever the reason, the Tribe will
be more autonomous if it can secure a recognized right to withdraw groundwater from beneath their reservation.

I1I. Users of Water on and under the Santa Ynez Reservation

When the Smiley Commission first visited the Chumash in California, there were fifteen families living on the Santa
Ynez Reservation and it found that "for many years, few tribal members lived on the Reservation" because "it was
difficult to live a modern existence on the Reservation without running water or electricity." n38 Up until 1969, "the
tribe met all of its water needs for domestic and irrigation purposes by diversions from Zanja de Cota Creek," n39 after
which the Tribe became a customer of a local water agency called Santa Ynez River Water Conservation District,
Improvement District No. 1 (hereinafter referred to as "ID-1"). n40

Although the Tribe has had gaming operations on the Reservation since 1983, the Chumash Casino Resort opened
in 2003 with "2,000 slot machines, a 106-room luxury hotel and an auditorium where Jay Leno, Fleetwood Mac and
Whoopi Goldberg have performed." n41 Today there are 249 residents on the Reservation, "thanks to the revenue
generated from the Tribe's Chumash Casino Resort." n42 Importantly, the Casino brings about 6,000 additional visitors
to the Reservation per day. n43 To mitigate the increased water demand from visitor facilities, the Tribe constructed a
[*285] wastewater treatment plant in conjunction with its new Casino Resort "that supplies recycled water for irrigation
and toilet flushing." n44 However, even with these conservation methods, it is not surprising that "water use on the
Reservation has increased dramatically in the past 10-20 years." n45

California groundwater law allows an overlying landowner to withdraw groundwater without obtaining a permit.
n46 If the Tribe was the sole user of groundwater from the Upland Basin, it could start pumping water tomorrow with
very little legal risk. However, as will be discussed in the following section, many other users have been pumping water
from the aquifer for years. If the Tribe were to start withdrawing significant quantities of groundwater, other users
would be impacted through a lowering of the groundwater table. The impacts may be noticed when nearby wells cease
to produce water, or the production of water slows. As a result, it is likely that the Tribe would face a legal challenge
from a number of parties should they decide to use groundwater to supply potable water needs on the Reservation from
an already overdrafted aquifer. :

A. Current Groundwater Use by the Santa Ynez Chumash
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There are currently five groundwater wells on the Reservation, four of which are test wells (rather than production
wells). n47 There is one production well located at the wastewater treatment plant from which the Tribe has recently
pumped 12.6 ac-ft/yr. n48 Less than 1 ac-ft/yr is occasionally pumped from one of the test wells and together "these
extractions amount to 0.1 percent of basin-wide groundwater use." n49 However, the Tribe's consultant found that "the
combined production capacity of the four test wells on the Reservation could easily supply the 96 ac-ft/yr of water
presently used on the Reservation for potable purposes.” n50 Moreover, the consultants concluded that even if the wells
operated only "50 percent of the time at their expected capacities, they could produce a total of 302 ac-ft/yr." n51 As the
Casino Resort attracts more visitors and casino revenues attract more tribal members to the Reservation, water demand
. will continue to increase and it is likely that the Tribe will tap into this resource. Based on current [*286] extraction
from the aquifer, 302 ac-ft/yr is 2.3 percent of basin-wide groundwater use. In a basin that is already stressed, other
users such as ID-1 will be sure to notice this volume of extraction.

B. Water District

ID-1 was formed in 1959 and currently supplies water to 2,553 municipal and industrial customers, and to
approximately 118 agricultural customers. n52 ID-1 gets 27 percent of its water from the Upland Basin, and states that -
the basin "has been in a known overdraft condition since 1968." n53 "In the meantime, the District mitigates the impact
of that pumping by importing significant amounts of water into the basin, which results in reducing pumping both by
the District and by overlying owners who are customers of the District and by increasing non-native return flows into
the basin." n54

C. Private Landowners and City of Solvang

ID-1 and the Tribe are not the only users of groundwater from the Upland Basin. Overlaying the aquifer are numerous
ranches, vineyards, and other agricultural users who have historicaily derived their water supply from groundwater. n55
Currently, about two-thirds of all withdrawals from the Upland Basin are from private agricultural and nonagricultural
wells, in addition to wells used by the City of Solvang. n56 These users are ranchers and private landowners, many of
whom are members of the community group Preservation of Los Olivos (P.O.L.0.). This citizen group has a stated
mission to preserve the "highest quality of life in [their] rural community" n57 and has the Santa Ynez Band of
Chumash Indians in its crosshairs.

P.O.L.O. believes that "one of the biggest challenges [they] face today to the quality of life [they] all enjoy in the
Santa Ynez Valley" is the Tribe's application to have an additional 6.9 acres of land taken into trust as part of [*287]
the Reservation. n58 Central to this concern is the presence of the Chumash Casino Resort and the alleged increase in
crime that is associated with its presence in the Santa Ynez Valley. n59 Because of the existing tension between the
Tribe and its neighbors, any attempt to withdraw groundwater from the same aquifer that they rely on will be opposed
vigorously.

In fact, local water users fought a recent legislative attempt by ID-1 to redefine its structure because it allowed the
district to "contract with any public agency or tribal government for a water supply.” n60 While many cited concerns
over accountability, n61 an underlying worry was that "bill could give water rights to the band." n62 Although
Governor Schwarzenegger vetoed the legislation after it passed both the Assembly and Senate in 2008, n63 efforts to
defeat the legislation were misguided. The Tribe already has a federal reserved right to water and State legislation
would have merely recognized this right.

IV. Tribal Water Rights

It is well established that "when the Federal Government withdraws its land from the public domain and reserves it for
a federal purpose, the Government, by implication, reserves appurtenant water then unappropriated to the extent needed
to accomplish the purpose of the reservation." n64 Termed the "Winters doctrine," this idea was first recognized in an
Indian Law case in 1908 that established that tribal rights to water are held from at least the initial date of federal
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reservation. n65

In Winters v. United States, Indians of the Fort Belknap Indian Reservation in Montana sought to enjoin the
Matheson Ditch Company and Cook's [*288] Irrigation Company from interfering with the Tribe's use of water from
the Milk River. n66 The Reservation was established in May 1888 as a "permanent home and abiding place," and at that
time the land was used for grazing and farming. n67 The Indians relied on water from the Milk River for both irrigation
and domestic purposes because "portions [of the Reservation] are of dry and arid character, and, in order to make them
productive, require large quantities of water." n68 After the Reservation was established, the Matheson Ditch Company
and Cook's Irrigation Company started diverting from the Milk River, which interfered with the Indians' use of water.
n69 In resolving the dispute, the U.S. Supreme Court found that the case "turns on the agreement of May, 1888,
resulting in the creation of Fort Belknap Reservation.” n70 Although there was no express reservation of water rights
made at the time the Reservation was established, the Court interpreted the silence in favor of the Indians and held that
the federal government reserved the waters on the date the Reservation was created. n71 The Court further held that
water was reserved "for a use which would be necessarily continued through years." n72

The Santa Ynez Reservation is similar to that at Fort Belknap in that areas of the Reservation are dry and arid. n73
In fact, when flows in the Creek cease periodically, as they did between 1968 and 1992, the entire Reservation is a
desert. It is clear from historical documents that the federal government intended to grant the Indians at Santa Ynez
"good land with water." n74 It therefore follows that the Santa Ynez have at least an implied, perhaps explicit, federal
right to water.

A. Priority Date of Reserved Water Right

The date the water right was created can become important in over-subscribed surface and groundwater systems. The
Court in Winters held that the water was reserved for the Tribe no later than the date the Reservation was created. n75
The date the land was reserved is typically equated with the priority date of the water right that is used when
determining relative rights [*289]. to water in a stream system or groundwater basin. This reserved right is separate
from state-law riparian or appropriative rights and it adds an additional layer of complexity to disputes over
hydraulically connected water systems such as that in the Santa Ynez Valley. n76 It is not clear if a priority based
analysis would be used in such a complex groundwater dispute, or whether the "first in time, first in right' rule would
work at all. n77

California's state surface water law relies on both "first in time, first in right' (prior appropriation) and riparian
systems, with riparian landowners holding the superior water right. n78 Groundwater rights are similar, with overlying
landowners having superior rights over appropriators (entities that use water off the land on which it is pumped) of
water. n79 The federal reserved water right typically only preempts water rights that were created after the reservation
of the land and associated water right. n80 As such, other users of water in the Santa Ynez area could have their water
rights preempted by the Tribe, depending on when they started using water, It is therefore important to determine when
the Tribe's federal reserved right was created.

Most courts follow Winters and hold that water rights are reserved on the date the land was taken into trust by the
federal government for the benefit of the tribe. The Winters Court, however, used standard methods of treaty
interpretation and recognized that the federal government had taken from the Indians the "means of continuing their old
habits," and through the reserved water right left "them the power to change to new ones." n81 Citing United States v.
Winans, a foundational Indian law case, the Ninth Circuit explained in United States v. Adair that a "treaty is not a grant
of rights to the Indians, but a grant of rights from them - a reservation of those not [*290] granted." n82 An Indian
reservation is very different from a reservation of other federal land. As the owner of public land, the federal
government can set aside some of that land for public purposes, reserving it from future private development. In
comparison, Indian tribes, who controlled vast swaths of land, agreed by treaty or executive order to give up most of
that land in exchange for sovereign control of a small piece of land we call a reservation. Because of this, the right to
water and other natural resources should remain with the tribe, unless explicitly ceded by treaty (or executive order).



. Page 7
19 Hastings W.-N.W. J. Env. L. & Pol'y 277, *290

Tribal water rights should then be thought of as preserved, rather than reserved, rights. Unfortunately for the Santa Ynez
Chumash, courts have recognized preserved water rights in only limited situations. :

| The Klamath Indians secured a water right with a priority date of "time immemorial" based on a 1983 decision by
the Ninth Circuit in United States v. Adair. n83 In Adair, the court noted that the

Klamath Indians had lived in Central Oregon and Northern California for more than a thousand years. This ancestral
homeland encompassed some 12 million acres. Within its domain, the Tribe used the waters that flowed over its land-
for domestic purposes and to support its hunting, fishing, and gathering lifestyle. This uninterrupted use and occupation
of land and water created in the Tribe aboriginal or "Indian title" to all of its vast holdings. n84

The Klémath entered a treaty in 1864 and, consistent with the fundamentals of Indian Law, the Ninth Circuit held that
their "1864 Treaty is a recognition of the Tribe's aboriginal water rights and a confirmation to the Tribe of a continued
water right to support its hunting and fishing lifestyle on the Klamath Reservation." n85

Similarly, the Chumash have lived in Southern California for more than a thousand years. Their ancestral homeland
encompassed almost 4.5 million acres and included the waters of the Zanja de Cota Creek. The only federal reserved
land and water rights that they now hold is the 139 acres near Santa Ynez. However, it is not clear that the Chumash
actually lived next to the Creek until 1835, and there is no evidence that they relied on the Creek for fishing or other
food supply. In addition, the federal government's [*¥291] interaction with Indians in Southern California was much
different from that in Oregon. The Chumash did not sign a treaty that retained their inherent rights, but rather accepted a
deed of occupancy that was granted to them through the federal government. The language referred to in the 1891
Smiley Commission report does not help, as it shows an intent to deed "a sufficiency of water for agricultural and
domestic purposes.” n86 This language is problematic for a "time immemorial' right to water.

The Ninth Circuit's holding for a priority date of "first or immemorial use" was limited to "aboriginal use of water
to support a hunting and fishing lifestyle.” n87 Relying on Winters, the court held that "the priority date of Indian rights
to water for irrigation and domestic purposes" was the date the treaty was signed, in that case, 1864. n88 Based on
current law, this could be problematic should the Santa Ynez Cumash wish to secure a time immemorial water right.
The Tribe did not sign a treaty and the water granted to it by the deed was specifically for domestic and irrigation
purposes. n89 The Klamath's right to water for hunting and fishing with a priority date of time immemorial is for
instream use and not consumptive use. Specifically, the court held that "the holder of such a right is not entitled to
withdraw water from the stream for agricultural, industrial, or other consumptive uses {absent independent consumptive
rights)." n90 Because the Santa Ynez Indians wish to withdraw water for consumptive use, the time immemorial
priority date as articulated by the Ninth Circuit will not apply and the priority date for this water right is the date the
land taken in trust for the Tribe by the United States. :

Either a federal or California state court could extend the time immemorial concept to all uses of water by a tribe by
relying on Winans and fundamentals of treaty interpretation alone. However, it would be difficult for a California court
to extend the time immemorial priority date to all uses of water in the case of a tribe without a treaty. Because few tribes
. in California have ratified treaties with the federal government, n91 it is unlikely that either a federal or California state
court will recognize a preserved right to water for tribes. C

[*292]
B. Application of Winters Rights to Groundwater

It is important to note that both Winters and subsequent U.S. Supreme Court cases involving tribal claims dealt only
with surface water rights. Based on this precedent, it appears clear that the Santa Ynez have a federally reserved right to
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surface water. But, by the 1960s the Tribe's surface water source (the Creek) was essentially unusable, and it is unlikely
that the Tribe could have withdrawn any water from it. Because that surface water supply is fed by groundwater and is
no longer reliable, it would be logical to transfer the surface water right to the groundwater.

Yet, the U.S. Supreme Court has never explicitly extended Winters rights to groundwater, and not all states
recognize the hydrologic reality that groundwater is connected to surface water. n92 In the case most often used to link
Winters rights to groundwater, the Court found in Cappaert that the government had intended to reserve enough water
50 as to preserve a pool of underground water that supported endangered fish in Devil's Hole. n93 The Cappaerts were
neighboring landowners who were pumping groundwater that was hydraulically connected to the pool of water. n94
Their withdrawal of groundwater caused the water level in Devil's Hole to lower, impacting the endangered fish. n95
The Court noted that "no cases of this Court have applied the doctrine of implied reservation of water rights to
groundwater,” but then characterized the "the water in the pool [as] surface water." 196 The Court enjoined the
Cappaerts from pumping the connected groundwater and held "that the United States can protect its water from
subsequent diversions, whether the diversion is of surface or groundwater." n97

The Cappeart reasoning was later applied to an Indian law case in a dispute involving the Pyramid Lake Tribe. In
United States v. Orr Water Ditch Co. the Ninth Circuit held "that the Orr Ditch Decree forbids groundwater allocations
that adversely affect the Tribe's decreed rights to water flows in the river." n98 The Santa Ynez can likewise apply -
Cappaert to enjoin users of hydraulically connected groundwater from pumping water because it causes lowering of the
surface water in the Creek. By doing so, they could ensure a minimum flow of water in the Creek that could be
withdrawn for consumptive purposes. Because groundwater is hydraulically connected to [*293] surface water in the
Upland Basin, it should not matter if the Tribe withdraws their legal water appropriation from the groundwater or from
the Creek. However, based on Cappeart, it is not clear if the Tribe can only enjoin other users of groundwater from
affecting the flows in the Creek, or if the Tribe can instead claim a right to withdraw water from the ground for
consumptive purposes.

The first western state to address this issue was Wyoming in a dispute over water in the Big Horn River. The Big
Horn case involved the Shoshone Indians and their Wind River Indian Reservation that was established by treaty on
July 3, 1868. n99 Consistent with Winters, the court in Big Horn found that there was a reserved water right for the
Wind River Indian Reservation. n100 Although the court acknowledged that "the logic which supports a reservation of
surface water to fulfill the purpose of the reservation also supports reservation of groundwater,"” it stressed "that,
nonetheless, not a single case applying the reserved water doctrine to groundwater is cited to us." n101 Relying on
Cappeart and the fact that the U.S. Supreme Court characterized the water in the Devil's Hole as surface water, the court
held "that the reserved water doctrine does not extend to groundwater.” n102 Wyoming therefore interpreted Cappeart
narrowly, even though it agreed with the logic of extending the reserved water doctrine to groundwater.

While the Arizona Supreme Court "appreciated the hesitation of the Big Horn court to break new ground,” it did
not "find its reasoning persuasive." n103 Specifically, it emphasized the fact "that no previous court has come to grips
with an issue does not relieve a present court, fairly confronted with the issue, of the obligation to do s0." n104 Ina
battle over water rights in the Gila River system, Arizona became the first western state to recognize a federal reserved
right to groundwater.

[*294] Arizona's water law "is administered based on a bifurcated system where surface water is regulated
separately from ground water."” n105 Relying on a 1988 law review article, the Arizona Supreme Court noted in Gila
River III that "the hydrological connection of groundwater and surface water is sometimes such that groundwater
pumped more distantly within an aguifer may" significantly diminish surface flow. n106 The court acknowledged that
in "conforming their law to hydrological reality, most prior appropriation jurisdictions by now have abandoned the
bifurcated treatment of ground and surface waters and undertaken unitary management of water supplies.”" n107
However, because in Gila River II it had refused recognize this "hydraulic reality," n108 the court instead interpreted
the foundational U.S. Supreme Court cases as guideposts that justitied the inclusion of groundwater in the reserved
water doctrine.
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The court found "one guidepost in Winters, where the Court stressed that the arid lands of the Fort Belknap
Reservation could not be made "inhabitable and capable of growing crops' without an implicit reservation of Milk River
waters." n109 Another was found in Arizona I, "where the Court declared it "impossible to believe' that those who
created the Colorado River Indian Reservation "were unaware that most of the lands were of the desert kind?hot,
scorching sands?and that water from the [Colorado River and its tributaries] would be essential to the life of the Indian’
people and to the animals they hunted and the crops they raised." n110 Contrary to the court in Wyoming, the Arizona
Supreme Court interpreted Cappeart as standing for the proposition: ' '

That federal reserved rights law declines to differentiate surface and groundwater?that it recognizes them as integral
parts of a hydrologic cycle?when addressing the diversion of protected waters suggests that federal reserved rights law
would similarly decline to differentiate surface and groundwater when identifying [*295] the water to be protected.”
nl111 The court noted that "the significant question for the purpose of the reserved rights doctrine is not whether the
water runs above or below the ground, but whether it is necessary to accomplish the purpose of the reservation." n112

In this favorable holding to the Tribe; the court concluded that because Arizona law allows "all landholders to pump as

- much groundwater as they can reasonably use," the state law does not "adequately serve to protect federal rights." n113
Therefore, it held that "the federal reserved water rights doctrine applies not only to surface water but to groundwater"
as well. n114 This strong holding was limited somewhat, in that it applies only "where other waters are inadequate to
accomplish the purpose of a reservation.”" n115

Because the Arizona decision was based primarily on federal law and not Arizona state law, this holding may be
very persuasive to a California state court. Land in Southern California, like land in much of Arizona, is arid and worth
little without adequate water. Like the Gila River, the Zanja De Cota Creek does not provide enough water to
accomplish the purpose of the Santa Ynez Reservation, namely making the Reservation livable for the Chumash people.
And finally, similar to Arizona water law, California's water law allows all landowners to pump as much water as they
reasonably need. n116 Therefore, California courts should have no trouble extending Winters rights to groundwater in a
situation such as that faced by the Chumash on the Santa Ynez Reservation.

Following the Arizona decision, both Montana and Washington followed suit. The Montana Supreme Court held in
. 2002 that that there was "no reason to limit the scope of our prior holdings by excluding groundwater from the Tribes'
federally reserved water rights." n117 It also recognized the appropriate role of the state in "quantifying and negotiating
Indian reserved water rights," noting that "quantifying the amount of groundwater available to the Tribes is simply
another component of that inquiry." n118 In 2005, a federal district court in Washington State affirmed an earlier
decision that "held that reserved Winters rights on the Lummi Reservation extend to [¥296] groundwater, and that the
Lummi hold rights to the groundwater under the Lummi Peninsula." n119 This trend comports with the scientific reality
that when groundwater is hydrologically connected to surface water, it is only logical to treat them as one and the same.
This is especially true if a surface water source has been depleted due to excessive groundwater withdrawals and has, as
a result, diminished a tribe's federally reserved water rights.

Although Nevada has not yet explicitly extended Winters rights to groundwater, it has not precluded the possibility.
In the latest installment of a decades old battle over water in Pyramid Lake, the Nevada Supreme Court held that the
Paiute Tribe could not assert an implied right to groundwater based on Winters. n120 However, the rationale for this
decision was that the Tribe had no right to pump groundwater after its water rights had been previously adjudicated.
nl21 Unlike California, Nevada requires a permit to withdraw groundwater, and the court reasoned that "because the
Tribe lacks a permit for the water, it also does not have an express right to the water." n122 California water law is
different than Nevada's in that the State does not have legislative authority to permit groundwater withdrawals. In
addition, the Chumash have never had any of their water rights adjudicated and would therefore not be precluded from
having groundwater considered at the same time as surface water. '
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The clear trend in western states is to extend Winters rights to groundwater. This makes sense not only legally as
analyzed by the Arizona Supreme Court in the Gila case, but also scientifically. When a tribe is given the right to divert
water for the purpose of making their reserved land livable, it should not matter that it comes from a horizontal ditch or
a vertical well. This is especially true when the water source is in fact the same, as is the case on the Santa Ynez
Reservation where groundwater actually feeds the Creek. When it comes time for California to decide this question, it
will not have to break new ground to recognize the "hydrologic reality" and extend Winters rights to groundwater.

Similar to other western states, the California Supreme Court is receptive to the scientific reality of the hydraulic
connection between groundwater and surface water. As early as 1903, the California Supreme Court recognized
potential problems associated with the "exhaustion of the underground sources from which the surface streams and
other supplies [*297] previously used have been fed and supported.” n123 In 1975, the court found that the City of Los
Angeles had water rights to all groundwater that was hydraulically connected to the Los Angeles River based on the
doctrine of Pueblo rights. n124 And in a more recent case, the court found that "the ground and surface water within the
entire Mojave River Basin constitute a single interrelated source." n125 The court also noted that the water tdble had

.been lowered due to increased extractions of groundwater, and as a result less surface water reached the downstream
parts of the Mojave River. n126

If the California Supreme Court were to find that the ground and surface water of the Upland Basin was a "single
interrelated source," it follows that the Tribe should have a right the volume of groundwater underlying the Reservation-
that is equal to the reserved federal right to water in Creek. If the water on the Reservation is actually coming from the
same source, it should not matter how the Tribe withdraws it, be it through a ditch or a groundwater well. Federal and
state law both support a recognition of the hydrologic connection between ground and surface water and extending
Winters rights to groundwater. California should therefore follow Arizona's lead and recognize both as well. However,
mere recognition of a right to groundwater is not the end of the analysis. An important final step is to determine how
much water the Tribe is entitled to withdraw from the Upland Basin.

V. Quantification of Reserved Water Right

As part of its water supply analysis, the Tribe's consultant estimated base flows in the creek in the 1900s based on
predevelopment conditions, but emphasized that "the Reservation's water rights to flow in Zanja de Cota Creek are not
clear." n127 However, and with no discussion of how these rights were determined, the report concluded that the Tribe
has a right to a flow of 450 to 1,810 ac-ft/yr. n128 Although the Creek may have this level of flow at some point, it is
greater than both the simulated amount of baseflow under [*298] existing conditions and the amount of baseflow
expected in all years under 2040 conditions. n129 Unfortunately for the Tribe, a determination of rights to water is not
as simple as estimating the amount of water flowing in an available surface water source at the time the Reservation was
established.

The current status of quantification of tribal water rights is based on an antiquated test that looks to the purposes of
federal reservation of land. The primary purpose of a reservation of tribal land can almost always be interpreted as
agricultural, even though many reservations are located in arid areas with marginal land. This has lead to a disconnect
between the amount of water reserved for a tribe and how much water is actually used by the tribe on its reservation.

The origins of quantification based on agriculture started in 1963 when the U.S. Supreme Court developed two
important doctrines. The first was that a federally reserved water right is "intended to satisfy the future as well as the
present needs of the Indian Reservation[];" and the second is that "enough water was reserved to irrigate all the
practicably irrigable acreage on the reservations." n130 Although Practicably Irrigable Acreage (P1A) has been used
since in quantifying federally reserved water rights on Indian reservations, the methods used to calculate it are not
straightforward. n131 In addition, some state courts that have the authority under the McCarran Amendment to
adjudicate tribal water claims, have moved away from the PIA as a method of quantification. As argued below, a more
modern approach to quantification of tribal rights should be applied today. -
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A. Where we are today: Practicably Irrigable Acreage

The basic controversy addressed by the U.S. Supreme Court in Arizona v. California (Arizona I) was "how much water
each State has a legal right to use out of the waters of the Colorado River ... ." n132 Five Indian tribes, represented by
the federal government, asserted rights to water, and the Court agreed with a Special Master's determination that "the
only feasible and fair way by which reserved water for the reservations can be measured is irrigable acreage." n133 The
analysis of the Indian claims, and the PIA in particular, was cursory. Using PIA as a means to quantify tribal rights in
this case was presented by the Court with no accompanying analysis or justification. However, this now-standard
method of quantification of tribal water rights has been much analyzed since.

[*299] There are many benefits to the PIA. For one, it is a relatively straightforward way to quantify a water right.
It does not depend on complicated variables such the tribe's (often) undocumented history, the number of current or past
tribal members, or a prediction of future population or economic growth. Rather, it is based on agricultural science that,
.while perhaps not precise, is much easier to put numbers to. The PIA then provides a fixed quantity of water that can be
used by the tribe, and more importantly, not used by others in the system. This provides a level a certainty that is
important in adjudication of water disputes. In general, tribes are in favor of using PIA to calculate their water rights
because it typically grants more water than the tribe could ever use. For example, based on the PIA, the Navajo could
have the right to more water from the Colorado River than Las Vegas. n134

The fact that the PIA calculation means tribes can get enormous volumes of water is one of many disadvantages of
using the PIA. However, a more fundamental problem is that the PIA has created a presumption that agricultural use is
the only way tribes can get a reserved water right. What this means is that tribes with marginal land (mountainous and
not practical for agriculture) will get much less water than tribes with reservations in flat alluvial plains. As will be
discussed in detail later, the Arizona Supreme Court noted that this inequality was one of reasons it declined to use PIA
in adjudication of the Gila River cases. n135 Although many treaties that created reservations mention agriculture, and
the general consensus of Congress at the time was to turn Indians into farmers, the reality is that few Indians can sustain
themselves on farming now. . '

Quantification of water rights today should not hinge on the use of water for agrarian purposes and the PIA of a
reservation. Instead, it is better to encourage water use for other more lucrative and sustainable forms of economy.
Gaming, high tech, and other industries are all much less water intensive and will allow the tribes to make more money.
Many tribes, such as the Santa Ynez Band of Chumash Indians, no longer rely on agriculture to sustain themselves, and
quantification of current water needs based upon an antiquated calculation is not reasonable. A new method of [*300]
quantification of tribal water rights is needed to comport with the social, economic and hydrologic realities of the
present day.

B. Specific Purposes Test

Fifteen years after the PIA was endorsed by the U.S. Supreme Court as a method to quantify tribal water rights, the
Court developed in United States v. New Mexico what is referred to as the specific purpose test: n136

Each time this Court has applied the "implied-reservation-of-water doctrine," it has carefully examined both the asserted
water right and the specific purposes for which the land was reserved, and concluded that without the water the
purposes of the reservation would be entirely defeated. n137

In Adair, the Ninth Circuit applied the New Mexico test to an Indian law case and noted that "water rights may be

implied only "where water is necessary to fulfill the very purposes for which a federal reservation was created,’ and not
where it is merely "valuable for a secondary use of the reservation." n138 New Mexico dealt with a reservation of land
from the public domain with the purpose of creating a National Forest. n139 As explained above, federal reservation of
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land from the public domain is quite different from the creation of a reservation through executive order or treaty that is
not a "grant of rights to the Indians, but a grant of rights from them?a reservation of those not granted an Indian
reservation through a treaty.” n140 Looking at the "specific purposes for which the land was reserved" may make sense
in the context of a National Forest or National Park with a Congressional Act that declares its purpose. However, "the
specific purposes of an Indian reservation [] were often unarticulated.” n141 Although it is not logical to look back
through a muddy history to determine the purpose of an Indian reservation, most state courts now use New Mexico's
primary purpose test to find that agriculture was the primary purpose of an Indian reservation, and then use the PIA to
quantify amount of water the tribe has a right to use. A fundamental problem with this approach is that courts are
looking only at Congress' intent and are not considering present and future needs of the [*301] tribe. Arizona is a
welcome exception to this trend and sets an example that California should follow.

C. The Homeland Theory

When the Ninth Circuit applied New Mexico to Indian reservations in Adaiar, it found that the two primary reasons to
reserve water to tribes were "to provide a homeland for the Indians to maintain their agrarian society," and to preserve
the "tribes' access to fishing grounds." n142 The Arizona Supreme Court extended this "provide a homeland' concept to
quantification of water rights in 2001. Under the Arizona "homeland theory,' maintaining a homeland is a primary
purpose of the reservation, and as such, tribes are entitled to the amount of water necessary to achieve this purpose.
n143 The court explained that although

the Winters doctrine retains the concept of "minimal need' by reserving "only that amount of water necessary to fulfill
the purpose of the reservation, no more," ... the method utilized in arriving at such an amount ... must satisfy both
present and future needs of the reservation as a livable homeland ... . n144 Tribes would be entitled to the full measure
of their reserved rights because water use necessary to the establishment of a permanent homeland is a primary, not
secondary, purpose. n145 :

This is a very broad interpretation of the primary purpose of the reservation and may allow tribes to claim a reserved
water right for unlimited purposes.

In order to secure a right to the maximum amount of water possible, the Santa Ynez Chumash would be wise to
follow the lead of tribes in Arizona and other states who have used the homeland theory. The Santa Ynez Reservation is
the only federally reserved land for all the Chumash in Southern California. They have not only maintained a homeland,
but have created a vibrant and economically stable community for their tribe. There are now almost twenty times more
people living on the Reservation than when the Reservation was created. At a minimum, they deserve a federal right to
water that allows for those people to live on the Reservation at the same standard that other non-Indians in the
community live. Furthermore, the homeland argument should extend in this instance beyond mere residential use and
account for commercial uses as well, including gaming.

[*302] Based on the 1987 U.S. Supreme Court decision in California v. Cabazon, and the subsequent
Congressional act to regulate Indian gaming, gambling is legal on tribal land. n146 Accordingly, the Santa Ynez
Chumash entered a compact with the state of California in 1999 that allowed them to operate 2000 slot machines and
other Class III gaming activities. n147 There does not appear to be any case law related to quantification of water rights
based on gaming uses, in any jurisdiction. As a legal commercial enterprise that generates both revenue and pride for
the Tribe, gaming operations create a viable homeland for the Chumash. The water demand to achieve this primary
purpose should therefore be included in the quantification of federally reserved water rights. However, P.0.L.O. and
other water users who will be adversely affected by the Tribe's withdrawal of water will argue that a casino is merely a

"secondary use of the reservation" and that the Tribe must "acqulre water in the same manner as any other pubhc or
private appropriator.” n148
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It is important to note that the expansive homeland theory has not been followed by any courts outside Arizona and
has not been considered by any federal court. In quantifying the rights to waters of the Big Horn River, the Wyoming
Supreme Court rejected a "homeland' argument?"the district court correctly found that the reference in Article 4 to
"permanent homeland' does nothing more than permanently set aside lands for the Indians; it does not define the
purpose of the reservation.” n149 The court there instead relied on the New Mexico specific purposes test, and found
that the although the primary purpose of the reservation was agricultural, the Tribe also had "a reserved water right for
municipal, domestic, and commercial use.” n150 Although the Wyoming analysis would limit the Santa Ynez to water
that was needed only for municipal, domestic, and commercial purposes, this does not foreclose the right to use it for
gaming. Gaming is clearly a commercial use that has revitalized the Tribe and has made the Reservation livable.

Although Montana has not explicitly rejected the homeland theory, it has not adopted it either. Its supreme court
distinguished how the specific purpose test was applied to the reserved water rights in the New Mexico case (land
reserved for a National Forest) from how it should be applied to [*303] federal Indian reservations. The court noted
that "the purposes of Indian reserved rights, on the other hand, are given broader interpretation in order to further the
federal goal of Indian self-sufficiency.” n151 Montana allows for water for secondary purposes to be factored into the
quantification of water rights because "Indian reserved rights ... include water for future needs and changes in use."
nls2 o

The Chumash in Santa Ynez no longer farm on their desert tract of land and have instead changed their land use to
account for the current needs of their people. That those current uses involve gaming should be of no consequence to the
calculus of reserved rights. It is unlikely that vineyards, swimming pools and golf courses existed when the neighboring
landowners starting withdrawing groundwater from the Upland Basin. Needs in the surrounding area have changed over
the years and as such, the purpose of water withdrawals have also changed. The same is true for the Chumash. Neither
their water right, nor that of the neighboring landowners, should be quantified based on an antiquated use of the land.
Instead, as held by the Montana Supreme Court, the Chumash's water right should include water for future needs and
uses.

A federal district court in Washington State rejected the homeland argument more explicitly in a dispute over
groundwater in the Lummi Peninsula, holding that "Plaintiffs' "homeland' theory of reserved water rights must fail as a
matter of law." n153 Notably, it did not agree that "water was reserved for a myriad of "homeland” purposes at the time
the Reservation was created," in part because "the effect of Plaintiffs' position would be the quantification of a water
right for a broad and almost unlimited range of activities." n154 Emphasizing the limited nature of Winters rights, the
court held that "[t[he appropriate inquiry under federal law requires a primary purpose determination based on the intent
of the federal government at the time the reservation was established." n155 The Ninth Circuit affirmed the 2007
settlement agreement of this case but did not comment on the homeland theory. n156

Based on other states' interpretation of quantification of federal water rights, the Santa Ynez can try to include
water needs for gaming using the homeland theory. At a minimum, quantification of rights should include that which is
needed for domestic and agricultural uses. However, they may [*304] need more water in the future and should
therefore argue for water use necessary to support a homeland for their tribe that accounts for future needs uses,
whatever those uses may be.

VI. Conclusion

The Santa Ynez Band of Chumash Indians is a federally recognized tribe, living on land that was reserved for its
members by the federal government. It therefore has a federal reserved right to water with a priority date that coincides
with when the land was reserved. The surface water that was present at the time the land was reserved for the Tribe is
no longer available and was in fact derived from groundwater that lies beneath the Reservation. The Tribe could
withdraw this groundwater to meet its current needs. If it does, other groundwater users in the area will likely challenge
the withdrawal in court. Because California has not explicitly addressed this question, the Chumash can look to cases
from other states that interpreted the same federal law that applies in all states.
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The Santa Ynez's argument in a groundwater adjudication should follow the logic employed by the Arizona
Supreme Court. Because the surface water that was reserved for the Santa Ynez is no longer available, groundwater is
"necessary to accomplish the purpose of the reservation.” Although details on the establishment of the Reservation are
murky, the fact that the Santa Ynez Indians needed water on that land has been crystal clear since at least 1891, The
hydrologic reality, especially on the Santa Ynez Reservation, is that water in the Creek and in the Upland Basin is one
and the same. Therefore, the Tribe should have the right to withdraw-as much groundwater as is necessary for the
Reservation and its people to survive and prosper. o

Resolution of the Santa Ynez Chumash's water rights will likely come from either a federal or California state
court. Should this occur, it has the potential not only to explicitly extend the federal reserved water right to
groundwater, but it could also firmly establish that hydrologically connected ground and water should be adjudicated
jointly. Either result would become important and necessary precedent in California water and Indian law.

Legal Topics:

For related research and practice materials, see the following legal topics:
GovernmentsNative AmericansGeneral OverviewGovernmentsState & Territorial GovernmentsGaming &
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INTRODUCTION

This appeal was filed by the Appellants, Preservation of Los Olivos and Preservation of

Santa Ynez (collectively POLO) in 2005. The Interior Board of Indian Appeals (IBIA) dismissed

POLO’s appeal in 2006 and again in 2007. The IBIA held that POLO lacked standing to

challenge the decision of the Bureau of Indian Affairs (BIA) to approve the application of the

Santa Ynez Band of Mission Indians (SYBand) to have 6.9 acres of land taken into federal trust.

POLO immediately challenged the IBIA orders of dismissal in the United States District

Court for the Central District of California. And in 2008, in a 30 page detailed decision, Judge

1

APPELANTS REPLY BRIEF




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

27
28

Matz of that Court vacated the two IBIA orders of dismissal and remanded the case to the IBIA
for consideration of the standing issue consistent with the Court’s ruling and instructions.

On February §, 2010, POLO filed an Opening Brief pursuant to the IBIA’s 2009 Order
setting forth the remand procedures for this appeal. POLO’s Opening Brief consolidated and
summarized its arguments, which had been presented in earlier pleadings, on the standing issue
and on the underlying merits of this appeal. POLO also brought two important Supreme Court
decisions (Carcieri and Hawaii) issued in 2009 to the IBIA’s attention. Those two decisions
undermined the BIA’s 2005 decision and preclude the transfer of the subject property into trust as
a matter of law. And, consequently, POLO asked the IBIA to vacate the BIA’s 2005 decision.

The SYBand, as a real party in interest, filed its Answer Brief on March 22, 2010. But the
BIA did not file an answer to POLO’s Opening Brief in 2010. Instead, at the direction of the
Assistant Secretary for Indian Affairs (AS-IA), the BIA asked the IBIA to remand the matter so
the BIA could consider the impact of the two Supreme Court cases and the arguments presented
in POLO’s Opening Brief. On May 17, 2010, the IBIA: (1) granted POLO’s request to vacate the |
BIA’s 2005 decision “In Part”, (2) granted the AS-IA’s request to remand this matter to the BIA
“In Part”, and (3) and stayed this entire appeal while the matter was on remand with the BIA.

This appeal was on remand with the BIA, and stayed by the IBIA, for almost three years.
On April 3, 2013, the IBIA lifted the stay and scheduled the completion of the briefing that was
initiated in 2010. POLO was not given an opportunity to supplement its 2010 Opening Brief; nor
was the SYBand given an opportunity to supplement its 2010 Answer Brief. The Answer Brief of
the BIA was filed on May 31, 2013 — over three years after it was initially due. Despite
requesting the remand, which caused a three year delay in this process, the BIA did not discuss
the Carcieri and Hawaii cases 1n its Answer Brief. This Reply Brief is submitted in response to
both the SYBand’s 2010 Answer Brief and the BIA’s 2013 Answer Brief.

2

APPELANTS REPLY BRIEF



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SUBJECT PROPERTY

On November §, 2000, the SYBand aiaplied to the BIA requesting that seven parcels of
land, which it owns in fee, located in the City of Santa Ynez, be transferred to the United States to
be held in trust for the benefit of the SYBand. The seven parcels consist of approximately 6.9
acres and include Santa Barbara County Assessor Parcel Numbers 143-241-02, 143-241-03, 143-
251-01, 143-251-05, 143-251-06, 143-251-08, and 143-251-09.

The parcels are near the Chumash Casino property which the SYBand claims is a
“reservation.”’ But none of the parcels share a “common boundary with”, or “touch”, the
SYBand’s casino/reservation. See 25 CFR § 292.2. Therefore, as is discussed in more detail
below, these parcels are not “contiguous” to the reservation as that term is used to define “on-
reservation” acquisitions in 25 CFR § 151.10.> Consequently the SYBand’s application is for an
“off-reservation” acquisition and is governed by 25 CFR § 151.11

From August 2001 through October of 2004, the SYBand purchased 13 additional parcels,
consisting of 5.68 acres, in Santa Ynez all of which are near or adjacent to the seven parcels listed
above. On April 25, 2005, the SYBand applied to have these 13 parcels transferred to the United
States to be held in trust for the SYBand.> POLO, POSY, the Governor of the State of

California, the County of Santa Barbara, several individual members and other parties, submitted

! There is disagreement about whether this property is a “reservation” as that term is used
in federal law. By using the term “reservation” in this brief, or other documents filed in this
appeal, the Appellants are not conceding that this parcel is, in fact, a legal “reservation.”

? A small segment of the boundary of one parcel (APN 143-241-02) borders State
Highway 246. And fee title to the land under Highway 246 is “vested in the name of the People
of the State of California.” Cal. Sts. & Hwys. Code §§ 233 & 546. Furthermore, on the other
side of Highway 246 is an 11 acre parcel (APN 143-450-006) which, according to the Santa
Barbara Assessor’s records is currently owned by the County or a private party. Thus there are at
least two parcels between the reservation and the 6.9 acres. They are not contiguous.

? Pertinent portions of the SYBand’s 2005 application to have the 5.68 acres taken into
trust are attached to this brief as Exhibit A.
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comments.” Among other things, POLO insisted that the BIA, in an EIS, “must address the
cumulative impacts” of both the 6.9 acre and the 5.68 fee to trust applications.” The Appellants
also joined the comments of the California Governor’s Office which rejected the SYBand’s
aboriginal title® claims and the piecemeal nature of the environmental review. The SYBand’s
application to have the 5.68 acres transferred to the United States in trust is still pending and is
contingent on the successful acquisition of the 6.9 acres.’

In addition, in 2010, SYBand acquired 1400 acres in the Santa Ynez Valley, known as
Camp 4, and announced, almost immediately, its intention to request that this land, like the 6.9
acres and the 5.68 acres, be taken into trust. The SYBand claims that once all of these lands are
held in trust they will be exempt from State and local laws — including State and local health and
safety laws, the Santa Ynez Community Plan and the California Environmental Quality Act. In
fact, as is summarized below, the SYBand’s primary reason and stated “need” for having these
lands taken into trust is to remove them from State and local. Also, in the most recent edition of
the Chumash! magazine (Summer 2013), the Chairman of the SYBand and his Legal Advisor
admit that they intend to use the fee-to-trust procedures to take all these parcels and additional

parcels into trust to recapture all of their ancestral lands and insure that they exempt State and

local laws. The BIA is facilitating the SYBand’s step by step effort toward this goal.

* POLO’s comments on the proposed acquisition of the 5.68 acre parcel in trust are
attached hereto as Exhibit B. The Governor’s comments are attached as Exhibit C.

> Since 2005 the SYBand has acquired several other parcels which it also intends to have
taken into trust. The cumulative impacts of all of these reasonably foreseeable fee-to-trust
acquisitions should have been considered by the BIA.

6 Also it is important to note that — in addition to the comments made by the Governor -
the SYBand’s aboriginal title claim on behalf of the Chumash has been specifically rejected by
the Courts. See United States ex rel. Chunie v. Ringrose 788 F.2d 638 (1986).

7 All of the documents related to the SYBand’s application to put the 5.68 acre parcel in
trust — including Exhibits A, B, and C - are directly relevant to the 6.9 acre application and are a
part of the record in this case.

APPELANTS REPLY BRIEF




& T S VS N \ S ]

=R e N =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

In contrast, POLO along with other groups and residents of the Santa Ynez Valley, have
worked diligently for decades to protect their communities from unregulated development in
violation of State and local laws including, and especially, the Santa Ynez Community Plan. This
appeal is about whether POLO, as an interested party directly and adversely affected by the
proposed actions of the SYBand and the BIA, will have a meaningful opportunity in this forum to
challenge BIA’s decision to the application of the SYBand’s request to take these lands into trust.
For the last eight years, as is outlined in more detail below, procedural obstacles have been placed
in POLO’s way in an attempt to preclude them from having any meaningful input in the IBIA.

PROCEDURAL BACKGROUND

On January 14, 2005, the BIA issued its initial Notice of Decision of their intent to accept
the 6.9 acres into trust for the SYBand pursuant to the Indian Reorganization Act of 1934 (IRA).
25 U.S.C. 465 et.seq. The BIA’s Decision was timely appealed by POLO on February 22, 2005. |

In 2006, and again in 2007, the IBIA dismissed POLO’s appeal. The IBIA held that
POLO lack of standing to pursue this appeal before the IBIA. See 42 IBIA 189 (2006), aff’d 45
IBIA 98 (2007). On August 6, 2007, POLO filed an amended complaint in its pending lawsuit

challenging the IBIA’s dismissals of for lack of standing. Preservation of Los Olivos v. United

States Department of Interior USDC CD Cal. No. CV 06-1502 AHM.® On July 9, 2008, the

Central District Court granted POLO’s Motion for Summary Judgment in part, vacated the IBIA
order dismissing that administrative appeal and remanded the case back to the IBIA for further

consideration of the standing issue consistent with its ruling. Preservation of Los Olivos v.

United States Department of Interior, 635 F. Supp. 2d 1976 (CD Cal. 2008). The Court’s

directive to the IBIA was not ambiguous:

8 While this matter was before the District Court, POLO filed several briefs on the
standing and related issues. This matter was remanded to the IBIA by the District Court. POLO’s
briefs are a part of the record in this matter and are incorporated herein by reference.

5
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“Specifically, the IBIA must articulate its reasons (functional, statutory, or otherwise) for
its determination of standing, taking into account the distinction between administrative
and judicial standing and the regulations governing administrative appeals.” Id.

On September 5, 2008, the United States Department of Interior and SYBand appealed the

District Court’s decision. Preservation of Los Olivos v. United States Department of Interior 9™

Cir. CA. No. 08-56469. On January 8, 2009, the Ninth Circuit dismissed the appeal and the
matter was returned to the District Court and then remanded to the IBIA.

On May 27, 2009, the BIA filed a motion to reopen the IBIA proceedings pursuant to the
District Court’s remand. On September 17, 2009, the BIA filed the administrative record with the
IBIA. On November 13, 2009, the IBIA issued and order establishing a briefing schedule to
address the issues on remand as directed by Judge Matz of the District Court.

On February 8, 2010, Appellants filed their Opening Brief with the IBIA which, among
other things, included arguments based on two recent Supreme Court cases. First, based on the

Supreme Court decision in Carcieri v. Salazar 129 S.Ct. 1058 (2009), Appellants argued that the

SYBand is not eligible for a fee-to-trust transfer pursuant to the IRA because it was not a
federally “recognized tribe” in 1934 when the IRA was enacted. And, second, based on the

Supreme Court decision in Hawaii v. Office of Hawaiian Affairs 129 S.Ct. 1436 (2009), the

Appellants argued that the Secretary of Interior is precluded from taking non-public domain land
into trust free of State and local regulation after those lands, and regulatory jurisdiction over those
lands within the State, were transferred and ceded to the State upon statehood.

On February 24, 2010, apparently after reading Appellants’ Opening Brief, the AS-IA
directed the BIA to ask the IBIA to remand this appeal for reconsideration in light of the Carcieri
and Hawaii decisions. On March 19, 2010, the BIA filed a motion requesting that the matter be
remanded to the BIA to consider the impact of these two decisions. The SYBand filed its Answer
Brief on March 22, 2010. The BIA did not file an answering brief in 2010.

6
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On May 17, 2010, the IBIA issued an Order Vacating Decision in Part and Remanding in
Part to the BIA to determine the legal impact of the Carcieri and Hawaii decisions on the fee-to-
trust transfer. Specifically, the IBIA vacated “the portion of the January 14, 2005, [BIA] decision
finding that 25 C.F.R. § 151.10(a) is satisfied in the present case.” The 25 C.F.R. § 151.10
findings, vacated by the IBIA, are found on pages 6 through 10 of the BIA 2005 decision.

The IBIA declined to set a timetable for the BIA to issue its decision on remand. But,
with the permission of the BIA, both POLO and the SYBand were allowed to brief these issues in
2010 while the matter was on remand.’ It was not until June 13, 2012, over two years after the
matter was remanded, that the BIA finally issued its partial decision on remand. But the 2012
BIA decision was not immediately sent to the IBIA. Instead it was sent in the form of a cover
letter to SYBand Chairperson, Vincent Armenta. In its cover letter, the BIA revealed for the first
time that this matter had been delegated by the BIA to an Associate Solicitor, Division of Indian
Affairs for a legal opinion regarding the impact of the Carcieri and Hawaii decisions.

Although the BIA cover letter to Chairperson Armenta enclosed a legal opinion from the
Associate Solicitor dated May 23, 2012, it did not enclose the 28 exhibits that were supposedly
attached to that opinion. In fact, it is not certain whether the BIA received or reviewed these
exhibits before issuing its 2012 decision 20 days later. In any event, based entirely on the May 23,
2012 Associate Solicitor’s legal opinion, the BIA affirmed its partially vacated 2005 decision
without modification or updating. But, the BIA ignored the 2005 requests made by POLO and
the Governor and did not update environmental documents to consider the cumulative impacts of
the 5.68 acre fee-to-trust application with the impacts of 6.9 acre application. The BIA served

POLO with a copy of its 2012 partial decision on remand.

? All the briefs, documents and evidence submitted by POLO to the BIA, while this matter
was on remand to the BIA, are incorporated herein by reference. They are part of the record and
should have been transferred with the files when the BIA finally returned jurisdiction to the IBIA.
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On July 12, 2012, POLO filed and served a supplemental notice of appeal with respect to
the 2012 BIA partial decision on remand. The BIA subsequently returned the remand and
transferred jurisdiction over this appeal backs to the IBIA. The date that jurisdiction was returned
by the BIA to the IBIA is not certain. But, it is certain that on April 3, 2013 the IBIA reasserted
jurisdiction over this appeal and directed the parties to complete the briefing on remand from the
District Court that was initiated in 2010. Per the joint request of POLO and the BIA, and over the
opposition of the SYBand,'® the IBIA extended the briefing dates making the BIA’s Answer Brief
due May 31, 2013 and POLO’s Reply Brief due July 1, 2013.

HISTORICAL BACKGROUND

The short narrative of the history of the Chumash Indians in the 2005 BIA decision is
incomplete and incorrect. (NOD pp 7-8). Without referencing any authority to support its
conclusions, the BIA claims that Chumash “tribal leaders™ and “several heads of families”
received land grants from the “the Mexican Governors of California” which were not honored by
the United States Government after taking over California. As a result, according to the BIA, the
predecessors of the SYBand were forced to live on mostly unusable land owned by the Catholic
Church. According to the BIA this land, located “southwest of Highway 246", was acquired by
United States from the Catholic Church in 1941 “for use as the Santa Ynez Reservation.”

This short summary has little or no basis in historical reality.'' It is intended to give the
impression that the SYBand was in existence as a tribe in 1934 entitled to the land transfer
benefits of the Indian Reorganization Act (IRA) and that it currently needs additional trust land.

As summarized below, neither contention is correct. A brief overview of the history of the

'® The SYBand complained about the three year delay while this matter was on remand,
and to expedite the process, agreed to waive its objections based on standing.

' A more detailed, but still incorrect, summary of the history of the Chumash Indians is
found in the Fee-to-Trust application of the SYBand dated April 25, 2005. (Exh. A)

8
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California Indians will put the SYBand’s applications and the BIA’s decision in context and will
confirm that the SYBand was not a federally recognized tribe in 1934 entitled to transfer or
receive lands in trust under the IRA.

A. Prior to Spanish Contact — Pre-1769.

Although there are different estimates, it is generally accepted that the Chumash lived in
what is now called California three to five thousand years before it was “discovered” or
“conquered” by the Spanish. The Chumash were considered by the Spanish to be superior to
other California Indians “due to their well-developed towns, extensive trade routes and high
quality of goods.” (Exh. A, p.7.) The Chumash organized themselves in small communities or
villages of a few or many families. Although they seem to have segregated themselves into
linguistic or ethnic groups, there is no evidence that they were ever a formally organized as a tribe
prior to Spanish contact.

B. The Spanish Empire — 1769 to 1823.

As 1s well known, after the Spanish occupation of California, the Spanish Franciscans
established the Mission system along the coast of California. The Santa Ynez Mission was built
in 1809. In the initial phase of their interaction, the Chumash and Spanish were very cooperative
and helpful to each other. “Once the Mission Period began, the Chumash contributed both skilled
craftsman and religious leaders to the benefit of the Santa Ines Mission.” (Exh. A, p. 7.) In
exchange the Spanish and Franciscans managed the property around the Missions for the benefit
of the Indians - “not as owners, but as tutors for their primitive charges.”'? In many ways, the
tutelage arrangement resembled a benevolent autocracy. However, as time passed, the

relationship began to resemble a master-slave, abusive relationship to the point that many Indians,

12 See Chauncy Shafter Goodrich, The Legal Status of the California Indian 14 Cal. Law
Rev. 157 (1926).
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including some of the Chumash at the SantaYnez Mission, joined the Mexican revolution and
helped the fight for independence.

C. The Mexican Republic — 1823 to 1846.

Although the revolution of Mexico against Spain began in 1810, independence was not
completely achieved until 1823. One of the charter documents of the Mexican Republic was the
Plan of Iguala enacted February 4, 1821. This remarkable document included the following
emancipation proclamation:

“All the inhabitants of New Spain, without distinction, whether Europeans, Africans

or Indians, are citizens of the monarchy, with the right to be employed in any post,
according to their merits and virtues.” (Emphasis added.)

Thus all California Indians under the jurisdiction of Mexico, including the Chumash,
became full citizens of the Republic of Mexico in 1821. In addition, in 1833 the Spanish
Missions were secularized by the Mexican Republic and the lands surrounding the Missions were
conveyed to the resident Indians. Some of the Indians at Santa Ynez were granted lands as a
result of this secularization process. In summary, in the Mexican Republic, Indians were
emancipated from the paternalistic yoke of the Spanish Empire and became citizens of Mexico
(not a separate tribe) who had the right to own land and, subject to a property qualification, had
the right to vote.

D. United States Occupation and Military Rule — 1846 to 1850.

In 1846, the United States Military occupied portions of the Mexican Republic, including
the land that was to become the State of California. The United States ignored the Plan of Iguala,
and tried to establish a paternalistic — ward/guardian — relationship with the Indians. This
paternalistic approach was consistent with the way most Indians and tribes were treated in the rest
of the United States. But it was drastically different from the more respectful and equal way that
the Mexican Republic treated Indians.

10
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The first military Governor of California was Brigadier-General S.W. Kearny. Kearny
appointed John Sutter and Don Vallejo, two individuals known to be trusted by the Indians of
California, as United States Sub-Agents for Indian Affairs. And, in his instructions to these two
new Sub-Agents, Kearny stated:

“I wish you to explain to the Indians the changes in the administration of public

affairs in this territory; that they must now look to the President of the United

States as their great father; [and] that he takes care of his children.”

Letter from Kearny, Monterey to Sutter, New Helvetia, April 7, 1847.

Kearny also told his agents to offer presents the new Indian “children” of the United

States to gain their cooperation. Specifically, in another letter to his Indian agents, Kearny said:

“I will endeavor to obtain and furnish you with a quantity of Indian goods, to be

given as presents to such chiefs and bands as may conduct themselves peaceably

and honestly. You can tell the Indians this.”

Letter from Kearny, Monterey to Richardson, Monterey, April 21, 1847.

The Mexican-American War ended in 1848 with the signing of the Treaty of Guadalupe
Hildago. Pursuant to that treaty, the United States vowed to recognize and protect the rights of all
former Mexican citizens which, as summarized above, since 1821, included all of the Indians. (9
Stat. 922 (1848).) The United States Military Occupation of the territory of California continued
until 1850 when California became a State.

E. California Statehood — 1850 to the Present.

California became a State on September 9, 1850 on an equal footing with all previously
admitted States. And, at that point all jurisdiction, authority and regulatory control over the lands
and citizens of the State of California were immediately transferred from the United States to
California. At the time of Statehood, the Chumash Indians in the Santa Ynez Valley were former
citizens of the Republic of Mexico whose property and citizenship rights were guaranteed under

the Treaty of Guadalupe Hildago. The obligation to protect this guarantee transferred to the State.
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Shortly after California became a State, Congress passed the Land Claims Act of 1851 (9
Stat. 631 (1851).) Every person claiming lands in California by virtue of any right derived from
the Spanish or Mexican government was required to present his or her claim to the board within
two years. Any land not claimed within two years, and any land for which the land claim was
rejected, was deemed to be part of the public domain of the United States available for sale.
Although some of the Indians living near the Santa Ynez Mission had received deeds from
Mexico as a result of the 1833 Mission Secularization Act, apparently none filed a claim for their
deeded land within the time limits allowed by the 1851 Act. Nor did any representative of the
Chumash file a claim for aboriginal title. In contrast, the Catholic Church filed timely claims for
all the California Mission properties — including the Mission at Santa Ynez. United States ex rel.
Chunie 788 F.2d 638 (1986).

In 1853, consistent with its paternalistic approach, the United States entered into 18
treaties with some California Indians and tried to move many of them onto reservations.
Although many of the Indians may have moved to the supposed reservations, the treaties were
never ratified. California officials, some of whom were previously officials in the Mexican
Republic, objected to the removal and relocation of California Indian citizens to remote locations. |
In any event, the Santa Ynez Indians were not removed to a reservation. Instead, with the
permission of the Catholic Church, they continued to occupy the lands near the Mission.

CALIFORNIA INDIANS

In summary, at the time California became a State in 1850, Indians in California were
subject to the laws and policies of two governments with two entirely different views and
approaches to governing Indians. The United States had a paternalistic guardian-ward protective
view of Indians and tribes that continues to this day. The United States’ paternalistic approach is
akin to the Spanish benevolent autocracy approach implemented by the Franciscan Mission
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system. In contrast, the State of California’s view, inherited from the approach of the Mexican
Republic, was and continues to be is that Indians are citizens with the same rights and obligations
of all California citizens. For the last 163 years much of California Indian law has been
developed as a direct result of the tension between these two widely different approaches.
A good example of this tension is found in a case that quickly made its way to the United

States Supreme Court four years after California became a State. United States v. Ritchie 58 U.S,
525 (1854). That case involved a dispute based on a deed from Governor of Mexico to Francisco
Solano in 1842. Mr. Francisco was an Indian and a Mexican citizen. He is described in the deeds
as the “principal chief of the unconverted Indians” and as a “free man, owning a sufficient
number of cattle and horses to establish a rancho.” Id. In 1842 Mr. Francisco sold the land to Mr.
Vallejo who in turn sold it in 1850 to Mr. Ritchie a resident and citizen of the State of California.
Mr. Ritchie’s title was challenged by the United States which wanted the land to be treated as
public domain land available for sale. Consistent with its paternalistic attitude toward Indians,
the United States argued that the initial deed was void because Mr. Solano was an Indian and,
therefore, was not competent to own or sell real property. The Supreme Court reviewed the laws
of Mexico and found just the opposite to be true:

“Our conclusion is, (sic) that he [Mr. Solano] was one of the citizens of the

Mexican government at the time of the grant to him, and that, as such, he was

competent to take, hold and convey, real property, the same as any other citizen of

the republic.”

United States v. Ritchie, 58 U.S. at 540.

Thus at the time California became a State, all Indians were individual citizens with the same
rights “as any other citizen” of California and former citizens of the Mexican Republic.

1117
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A legacy of the Plan of Iguala, and full Indian emancipation and citizenship in the
Republic of Mexico is that, at the time of Statehood, there were very few tribes in California.'
Instead there was a 30 year heritage of individual rights (including land ownership) and
citizenship (including voting rights) that were previously conferred upon the California Indians
by the Republic of Mexico in 1821. Although there were virtually no tribes in California in a
governmental sense, there were some historic Indian neighborhoods where individual Indians
continued to live. This included the Indians who continued to live around the Santa Ynez
Mission. In 1891, instead of being described as a tribe, the Indians living near the Santa Ynez
Mission were described as an: “Indian village composed of some fifteen families.” (Smiley
Commission Report and Executive Order of December 29, 1891.)

Although most of the California Indians remained wards of the United States, the State of
California did its best to protect its citizens from the over paternalistic governance of the United
States. California granted citizenship — including the right to vote and to be on a jury — to
California Indians in 1871, over fifty years before they were given United States citizenship in
1924. Although the United States had extinguished all Indian aboriginal land title claims in
California when it enacted and implemented the Act of 1851, California successfully sued the
United States and obtained equitable relief and compensation for the “Indians of California.”
Similarly, although the United States failed to ratify 18 treaties with California Indians, California
successfully prosecuted a lawsuit against the United States for equitable relief and compensation
on behalf of the “Indians of California.” California Indians, despite the ward-guardian
relationship that they continue to have with the United States, have all the rights, privileges and -

duties of every other resident of California. See Acosta v. San Diego 126 Cal.App. 2d 455 (1954).

13 The tribes that did exist were in the far north and far east areas of the State which were
beyond the purview of the Mexican Republic.
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As a result of this unique history, the Santa Ynez Indians, like most California Indians
were not members of an organized tribe, much less a federally recognized tribe, in 1934 when the
IRA was enacted." They were individual citizens; tribes in the governmental sense were
virtually non-existent. As was succinctly stated by Professor A.L. Kroeber in his 1925 book, “The
California Indians” on page 27:

“Tribes did not exist in California in the sense in which that word is properly applicable to

the greater part of the North American continent. When the term is used {in relation to

California Indians] it must therefore be understood as synonymous with ‘ethnic group’
rather than denoting a political entity.” (Quoted in Acosta 126 Cal.App.2d at 465 (1954).)

Thus, instead of being a tribe or political entity, the Santa Ynez Indians may have been part of
part of the Chumash ethnic group, or individuals from different ethnic groups, when California
became a State and in 1934 when the IRA was enacted. '

This distinction between historic tribes and Indian communities, vis-a-vis the IRA, was
outlined in a January 14, 1994 letter from Wyman D. Babby, Assistant Secretary of the Interior
for Indian Affairs to Congressman George Miller, Chairman of the committee on Natural

Resources. (A copy of that letter is attached as Exhibit E.) Assistant Secretary Babby states that:

' In 1932 the Carnegie Institution of Washington published Charles O. Paulin’s Atlas of
the Historical Geography of the United States (Publication No. 401). Plates 35 and 36 depicting
the Indian Reservations from 1840 through 1930 are attached as Exhibit D. In 1840, California
was still part of the Mexican Republic and, as a consequence, there were no reservations in
California. The Plates depict only four Reservations in California between 1875 and 1930. This
is consistent with the fact that in 1864 Congress passed the Four Reservations Act which
specifically stated that no more than four Indian reservations could be created in California. (13
Stat. 39.) The four reservations were Round Valley, Hoopa Valley, Tule River, and “Mission.”
Matz v. Arnett (1973) 412 U.S. 481, 489-491.) According to the Plates the reservation for the
Mission Indians was created in 1875 in the San Diego area. There is no reservation in the Santa
Ynez area. And the SYBand’s claim that a “reservation” was created by the U.S. for their benefit
in 1941 is not only incorrect; it would have been precluded by the Four Reservations Act.

' The Indians and others who lived near the Santa Ynez Mission over the years were not
limited to those with Chumash ancestry. Nor was there a requirement that they any or all of the
Indians at Santa Ynez be Chumash. According to Article III, Section 1, of the SYBand’s 1964
Articles of Organization, membership individuals “whose names appear on the January 1, 1940
Census Roll of the Santa Ynez Band of Mission Indians™ and their descendants who “have one
fourth (1/4) or more degree of Indian blood of the Band.”

~-
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“Since the passage of the IRA the Department of the Interior (Department) has
distinguished between the powers possessed by an historic tribe and those
possessed by a community of adult Indians residing on a reservation, i.e. a non-
historic tribe.”

Assistant Secretary Babby also described a third category of landless Indians who,
although living in a community, were not living on a reservation and were not an organized as
tribe. ““Once the land was acquired for these [landless] Indians, they then were entitled to organize
under the provisions of Section 16 of the IRA and adopt a constitution and bylaws” and,
thereafter, submit these documents and Articles of Organization to the Secretary of Interior for
approval. This is the approach followed by the SYBand.

In 1934, although there were still a few Indians living near the Santa Ynez Mission, they
did not own the land and were technically landless. Twenty of the 48 adult Indians living near the
Santa Ynez Mission Votéd tb accept the IRA in 1934. In 1941, the United States acquired land
from the Catholic Church for the benefit of these landless Indians. And, thereafter the Santa
Ynez Indians adopted a constitutioh, bylaws and article of organization which were approved by
the Department of Interior in 1964. In the PREAMBLE and ARTICLE I - Name of their
ARTICLES OF Incorporation the Santa Ynez Indians make it clear that they are creating a new
tribe not confirming an historic tribe:

“We, the members of the Santa Ynez Band of Mission Indians, in order to establish a

formal organization and to promote our common welfare do hereby adopt the following

Articles of Organization. ... The name of this organiztion (sic) shall be the Santa Ynez

Band of Mission Indian, hereinafter referred to as the Band.”

At least as of 1964, the Santa Ynez Band did not claim to be Chumash or part of any historical
group. And, although they claim to be a band of Mission Indians, they do not claim any interest
in the Mission Reservation in San Diego. Thus, as summarized by Assistant Babby, the SYBand

was as a group of landless Indians who, after receiving land from the United States, organized

themselves into a new tribe in 1964. They were not a federally recognized tribe in 1934.
16
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STANDARD AND SCOPE OF REVIEW
The IBIA’s jurisdiction to review of BIA decisions is narrow and very limited. These
limitations and the reasons behind them are outlined in detail at the Department of Interior

website for the IBIA. (www.oha.doi.gov/IBIA). As is clarified there, the IBIA is part of the

Executive Branch of Government and it has only that authority that has been delegated to it by the
Secretary of Interior. The IBIA is not a court or part of the Judicial Branch of Government. And
it lacks the authority to decide or adjudicate constitutional legal issues. The IBIA gives deference
to tribal sovereignty and lacks the authority to grant equitable relief against a tribe. But, the IBIA
does not have the authority to give racial preferences, or discriminate in favor of, individual
Indians. (See Adoptive Couple v. Baby Girl U.S. (No. 12-399; decided June 25, 2013.) In
addition to these general rules, there are some specific rules that pertain to this appeal which
should be mentioned:

First the BIA’s decision to take land into trust is a discretionary decision and the IBIA
lacks the authority to reverse, or substitute its judgment for the BIA’s judgment in such
discretionary decisions. Arizona State Land Department v. Western Regional Director, 43 IBIA
158 (2006). Although the IBIA cannot reverse BIA’s discretionary decisions, the IBIA must
confirm and insure that the BIA’s decision is supported by substantial evidence in the record. Id.

Second, the IBIA review of a discretionary decision is limited to determining whether
BIA gave proper consideration to all legal prerequisites to the exercise of its discretionary
authority, including any limit on the BIA’s discretion established in the regulations. Cass County
v. Midwest Regional Director, 42 IBIA 243, 246 (2006). The p1'06f that the BIA considered all
the factors set forth in the regulations must appear in the record, but there is no requirement that
the BIA reach a particular conclusion with respect to each factor. Eades v. Muskogee Area
Director, 17 IBIA 198, 202 (1989).
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Third, although the IBIA has the authority to review some legal issues raised in a trust
acquisition case, it lacks the authority to adjudicate legal challenges to the constitutionality of
laws and regulations. Arizona State Land Department, 43 IBIA at 160. Furthermore, its legal
conclusions regarding non-constitutional issues are not binding on the Courts.

Finally, although an appeal to the IBIA is a procedural prerequisite to initiating litigation
with respect the BIA’s decision to take land into trust, there is no requirement that the IBIA
decide the merits of an appeal for it to be a final agency action. 43 CFR §4.314. This is because
the IBIA is not able to reverse a BIA discretionary decision or grant the complete relief requested
by the appellant. Consequently exhaustion of administrative remedies on the merits before the
IBIA is not possible or necessary. Ifthe IBIA declines to accept jurisdiction of the merits or
dismisses the appeal for procedural reasons, then BIA decision on the merits becomes the final
agency action for litigation purposes. See Pine Bar Ranch v. IBIA, 9™ Cir. No. 11-35564 (2012).

ARGUMENT
A. POLO has Standing to Pursue this Appeal Before the IBIA.

As directed bsl Judge Matz of the United States District Court for the Central District of
California in his 2008 remand order, the first order of business in this appeal is for the IBIA to
reconsider its 2006 and 2007 Orders dismissing this appeal on the basis of standing. Preservation
of Los Olivos v. United States Department of Interior, 635 F.Supp.2d 1076 (2008). Instead of
following the “interested party” standing rules in its own regulations, the IBIA dismissed POLO’s
appeal by using the restrictive judicial standing principles. The IBIA intentionally used these
rules “as a matter of prudence in the interest of administrative economy” to restrict appellate
access. The Court held that IBIA’s reliance on restrictive judicial standing principles was
inappropriate and inconsistent with the broad standing principles outlined in the regulations. In
fact the Court noted that the IBIA did not even cite, much less discuss, the regulations which
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allow any “interested party” to appeal. 25 CFR §2.2 and 43 CFR §4.331. The Court provided

guidance to the IBIA as it revaluates this issue and specifically directed the IBIA to conduct a
functional analysis of administrative standing as detailed 35 years ago by Judge Bazelon in
Koniag, Inc. Village of Uyak v. Andrus, 580 F.2d 601, 614-15 (D.C.Cir. 1978.) And although he
gave the IBIA some latitude in this regard, Judge Matz cautioned that the regulations governing
standing are not ambiguous and, therefore, the IBIA’s interpretation of them is not entitled to
deference. The Court’s instructions to the IBIA were clear and direct:

“Specifically, the IBIA must articulate its reasons (functional, statutory, or otherwise) for

its determination of standing, taking into account the distinction between administrative

and judicial standing and the regulations governing administrative appeals.”

Preservation of Los Olivos, 635 F.Supp.2d at 1080.

The functional analysis test for administrative standiﬁg directed and urged by Judge Matz
is clearly the appropriate test. In its Appellants’ Opening Brief (AOB), POLO applied the five
factors of the functional analysis to the facts of this case. (AOB pp. 1-8) Based on that test
POLO is an interested party which clearly has standing to pursue the appeal.

| The SYBand in its Answer Brief argues that the IBIA, despite Judge Matz’ Or‘der and the
broad regulatory standing standard, is free to adopt a stricter standard and can continue to use the
restrictive concepts of judicial standing. These are basically the same arguments that were made
by the SYBand and rejected by the District Court. They should be rejected here for the same
reasons. The SYBand also claims that the IBIA was not required to apply the functional analysis
of standing. But it is not possible to read Judge Matz directive — “the IBIA must articulate its
reasons (functional, statutory or otherwise)” — as anything other than a mandate.

The SYBand also claimed that regardless of the test that was used, POLO failed to
demonstrate sufficient “interest” to appeal the BIA’s decision to take the 6.9 acres into trust under

the IRA. The SYBand relied on the District of Columbia District Court case of Patchak v.
19
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Salazar, 646 F.Supp. 2d 72 (2009). Mr. Patchak in that case, like POLO in this case, challenged a
decision by the BIA to take land into trust for a tribe that was federally recognized in 1934 as
required by Carcieri. Relying on the following quote from that case, SYBand claims POLO
lacked standing because they are not Indians:
“Plaintiff’s alleged injuries could not be further divorced from these objectives [of the
IRA]. Plaintiff is not an Indian, nor does he purport to seek to protect the interests of any

Indians or Indian tribes.”

Patchak, 646 F.Supp. 2d at 77.

Fortunately, this race-based test for standing to challenge fee-to-trust transfers under the
IRA, was ultimately rejected by the United States Supreme Court. (Patchak v. Salazar, 132 S.Ct.
2199 (2012); see also Adoptive Couple v. Baby Girl supra.) The Supreme Court in Patchak
applied judicial standing principles and found that Mr. Patchak, a non-Indian, had standing to
challenge the fee-to-trust transfer under the IRA. He met the Article III standing requirements and
the interests he is asserting — economic, environmental and aesthetic - were “arguably within the
zone of interests to be protected or regulated” by the IRA. Thus, even if the IBIA continues to
apply the judicial standing requirement, the Supreme Court decision in Patchak confirms that
POLO has standing under judicial standing principles, as well as regulatory standing.

The BIA, in its Answering Brief, also argues that it is permissible for the IBIA to use the
judicial standing principles instead of the broader standing rules allowed by the regulations. The
BIA claims that the stricter standing standard is appropriate because the regulations contemplate
public participation during the BIA decision making stage and “very limited agency review” of
BIA decisions by the IBIA. The BIA contends that the IBIA has no authority review the merits of
the BIA decision and it is limited to insuring that the BIA complied with the procedural
regulations. According to the BIA, the IBIA’s limited scope of review of the merits of the BIA

decision should mean that fewer interested parties should be allowed to appeal to the IBIA.
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Although creative, this argument defies common sense. '

The IBIA has a different and broader role in the review process and its forum should be
available to all interested parties. The IBIA has been delegated the responsibility by the
Secretary of Interior to supervise the BIA and audit its actions to insure that the law and
regulations were followed in the decision making process. This is especially important given the
BIA’s decision making is not an impartial process. The BIA’s obligation and mission is to
promote tribal interests. Thus it is usually an advocate for the SYBand’s fee-to-trust request.'’

POLO agrees that the IBIA’s jurisdiction to conduct a de novo review of the merits of BIA’s
fee-to-trust decisions is limited . But the IBIA has broad authority to review the BIA’s decision
to insure that it complies with the law and all the applicable procedural rules and regulations.
This is an extremely important appellate function. By insuring that the BIA fully complies with
the procedures, the IBIA protects the due process rights of the public and the community. The
IBIA is also required to insure that the decision is supported by sufficient evidence in the record.
If the IBIA requires full procedural compliance with the regulations, then many of the concerns
about BIA decision may be resolved without the need for litigation. All interested parties should

be allowed to appeal to the IBIA and request a procedural review of the BIA’s decision.'®

1 Tt is also inconsistent with argument made by the BIA later in its answer that, although
the IBIA’s decision that POLO lacks standing was correct, the IBIA should still decide the merits.

17 A primary purpose of the 1934 IRA was to restructure and recreate the BIA as a tribal
controlled agency where the interests of the tribe is given the highest priority over all other
factors when a fee to trust application is being considered. See Morton v. Mancari 417 U.S. 536
(1974). In the BIA Pacific Regional Office the bias is blatant. Specifically, The BIA has given a
consortium of California tribes control over the fee-to-trust decision making process pursuant to
an agreement known as the: MEMORANDUM OF UNDERSTANDING Between
CALIFORNIA FEE TO TRUST CONSORTIUM TRIBES And BUREAU OF INDIAN
AFFAIRS PACIFIC REGIONAL OFFICE. As a result of this built-in bias, the Pacific Region
BIA approves 100% of the fee-to-trust applications. See Kelsey J. Waples, Extreme Rubber
Stamping: the Fee-to-Trust Process of the Indian Reorganization Act of 1934 40 Pepperdine Law
Review 251 (2013), _

'® This is not to say that the IBIA’s procedural review of the BIA’s decision is an impartial
(Continued...)
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As suggested by Judge Matz, and outlined in POLO’s Opening Brief, the administrative
standing test Koniag it the appropriate test to determine if an interested party has standing before
the IBIA. The BIA, unlike the SYBand, acknowledges the IBIA is required by the remand order
to “articulate” standing using the functional analysis in Koniag. But the BIA contends that the
IBIA is not required to utilize the functional test. The BIA’s attempt to parse to the obligation of
the IBIA to comply with the Court’s 2008 remand order, and resurrect the judicial standing
standard, ignores the directive in the last sentence of that order which was made after a detailed
discussion regarding the importance and applicability of the Konaig case:

“For the forgoing reasons, the Court VACATES the IBIA Order [dismissing POLO’s

appeal based on judicial standing principles] and REMANDS the case to the IBIA for
further consideration consistent with this ruling.”

Preservation of Los Olivos, 635 F.Supp.2d at 1096 (emphasis added).

Furthermore, the BIA also ignores the remand order in its discussion of the applicability of
the judicial principles of standing. The BIA is trying to litigate issues that have already been
conceded or decide against them. As stated by the Court in its decision: |

“Federal Defendants do not dispute that aesthetic, recreational and other quality of life

values affected by the physical environment are cognizable injuries-in-fact under Article
IIT or that the declarants who asserted such injuries have the required geographic nexus.”

Preservation of Los Olivos, 635 F.Supp.2d at 1086 (emphasis added).

Furthermore, the BIA’s analysis and attempt to limit the prudential standing aspect of the judicial

standing test is contrary the Supreme Court’s discussion of this issue in Patchak. As stated and

(...continued)

review. Itis not. As summarized on its own website, the IBIA and the BIA are a part of the
Department of the Executive Branch. And like the BIA, it is required to give deference to tribal
interests and to uphold BIA decisions to take land into trust. As a result, the IBIA usually uses its
procedural review to advance tribal interests and protect the BIA’s decision from challenge. This
history of the IBIA’s review of this case over the last eight years is clear example of the IBIA’s
use of the procedural tools available to it to protect the merits of the BIA’s 2005 decision from
being challenged and reviewed in an impartial forum.
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confirmed by the Supreme Court, the “prudential standing test . . . is not meant to be especially
demanding.” Patchak 132 S.Ct. at 2210. The BIA’s attempt to limit the prudential standing test
to economic interests, to the exclusion of aesthetic and environmental interests, should be
rejected. As should the BIA’s attempt to limit the application of the Patchak case to concerns
over use of the land for gaming. ¥ Itis impossible to reconcile the BIA’s proposed narrow
reading of the prudential standing with the Supreme Court’s decision in Patchak.?’ It should be
rejected. It is clear that POLO has standing as an interested party to appeal the BIA decision to
take the 6.9 acres into trust to the IBIA — whether under the Konaig functional analysis test or the
Patchak prudential standard test.
B. The BIA Failed to Comply With the Applicable Regulations.

1. The BIA Failed to Comply with Section 151.11 of the Fee to Trust Regulations.

Both the BIA and the SYBand claim that the Regional Director’s use of Section 151.10 to
evaluate the fee to trust application was appropriate because the 6.9 acres is contiguous to the
SYBand’s reservation/casino property. Neither the BIA, nor the SYBand, presented evidence in

the record to support their claim that the properties are contiguous.?’ In fact, as is outlined below,

1 Even if the Patchak prudential standing test was limited to trust acquisitions for gaming
(and it is not) it would apply here. The SYBand’s initial application explicitly stated that this
trust acquisition is being pursued as a gaming application. And the current version is being
pursued as an acquisition of a parcel that is contiguous to a parcel for gaming and therefore
useable for casino and gaming or as potential first stepping stone to a contiguous, larger parcel
that can be used for a new expanded casino.

2% 1t is also inconsistent with recent changes to the fee-to-trust procedures and regulations
proposed by Assistant Secretary of the Interior for Indian Affairs, Kevin K. Washburn, in
response to the Patchak case. The proposed regulations, through several proactive notice
provisions, are designed to increase the number of “interested parties” entitled to appeal to the
IBIA. The proposed broadening of the regulations, nick-named the “Patchak Patch”, is
inconsistent with BIA’s suggestion that the number of interested parties with IBIA standing
should be reduced.

21 The BIA also claims that this issue was already decided by the IBIA in its 2006 order

dismissing POLO’s appeal. But, even if that contention were true (and it is not), the 2006 IBIA
Order predate the new regulations that specifically define “contiguous”. 25 CFR § 292.2.

23

APPELANTS REPLY BRIEF




E VS Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the evidence in the record reveals that the two parcels are not contiguous and therefore Section
151.11 should have been followed. Both the BIA and SYBand acknowledge that Section 151.11
applies to non-contiguous trust acquisitions and they admit that the Regional Director did not
follow Section 151.11.

Instead the Regional Director followed Section 151.10 of the fee-to-trust regulations when
it evaluated and decided the SYBand’s application to take the 6.9 acre parcels into trust. That
section pertains to “on-reservation” acquisitions and includes the acquisition of “land that is
located within or contiguous to a reservation.” (25 CFR §151.10.) The BIA and SYBand claim
that the 6.9 acre parcel is contiguous to their “reservation” where their gaming casino is located.

“Off-reservation acquisitions” are governed by Section 151.11 which includes most of the
requirements of Section 151.10 and adds several additional requirements to the fee-to-trust
application. Such acquisitions include the acquisition of lands that are outside of and non-
contiguous to the tribe’s reservation.” (25 CFR§ 151.11.)

Thus, the distinction between on-reservation and off-reservation acquisitions turns on the
definition of the word “contiguous.” “Contiguous means two parcels of land having a common
boundary notwithstanding the existence of . . . a public road or right-of —way and includes parcels
that touch at a point.” (25 CFR §292.2.)

A review of the assessor’s parcel maps included in the record confirms that no part of the
6.9 acres 1s contiguous to the casino/reservation property. One small segment of one parcel in the
6.9 acres borders on State Highway 246 which is owned in fee by the public. (Calif. Sts. & Hwys

Code §§ 233 and 546.) And, according to the assessor’s parcel maps and their online

22 POLO acknowledged and cited this rule in its Opening Brief. The SYBand in its
Answering Brief, implies that this reference was an admission by POLO that the properties were
contiguous. This is not correct. POLO did not admit that the properties were contiguous when it
acknowledged the existence of this regulation.
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information, on the other side of Highway 246 is a narrow 11 acre parcel apparently owned by the
County of Santa Barbara for sewer lines and other right of ways. Consequently there are at least
two parcels that separate the 6.9 acres and the casino/reservation property. They do not share a
common boundary, they don’t touch at any point and, therefore, they are not contiguous parcels.
The BIA should have complied with Section 151.11 when evaluating this fee-to-trust application
to acquire off-reservation property.

Furthermore, neither the BIA nor the SYBand offer or reference any contrary evidence in
the record that demonstrates that the parcels are “‘contiguous” or that they “share a common
boundary” or “touch at a point” as required by Section 292.2. Instead, there is evidence in the
record that, in 2009, the BIA asked the Solicitor for an opinion as to whether the parcels were
“contiguous.” But, if there was a response from the Solicitor it is not in the record. And the 2012
Associate Solicitor’s opinion offered by the BIA as part of its 2012 Notice of Decision did not
address this issue. The record does not support the unsubstantiated statements by the BIA and the
SYBand in their Answer Briefs that the 6.9 acres is contiguous to the casino/reservation property. |

2. The Regional Director’s decision to take the 6.9 acres into trust is not supported

by evidence in the record.

POLO, in its 2010 Opening Brief, brought the Carcieri and Hawaii Supreme Court
decisions to the IBIA’s attention and, given the implications of these decisions, asked that the
BIA 2005 decision be vacated. The BIA in response POLO’s Opening Brief, and at the directive
of the AS-IA, asked the IBIA to remand the matter to the BIA to be evaluated in light of these
decisions. The IBIA granted POLO’s request to vacate the 2005 decision and the BIA’s request
to remand. Thus, at this point, the 2005 BIA decision remains partially vacated.

This matter was on remand with the BIA for three years. The BIA finally filed an Answer
Brief on May 31, 2013. But, contrary to the IBIA Order, the BIA did not discuss the Carcieri and
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Hawaii cases. Nor did the BIA oppose POLO’s contentions with respect to those cases. Nor did
the BIA ask the IBIA to reverse or reconsider its decision to vacate part of the BIA’s 2005
decision. Instead, the Regional Director of the BIA sent a letter to Vincent Armenta, Chairperson
of the SYBand, reissuing and reaffirming the 2005 decision that was vacated by the IBIA in 2010.
Although the top of the letter was labeled a “Notice of Decision,” it was not published in the
federal register and therefore was not a public notice to all interested parties. The Regional
Director also informed Chairperson Armenta that the matter, including “supplemental evidence,
brigfs,23 and other documentation,” was referred to an Associate Solicitor for a legal opinion. The
BIA attached a copy of this legal opinion without the supporting exhibits. It was in the form of an
informal memorandum to the BIA Regional Director from an Associate Solicitor.

The Regional Director’s 2012 “Notice of Decision” is defective and should be vacated for
several reasons. First, although copies were sent to some interested parties, it was in the form of a
letter to the SYBand Chairperson and not a public notice to all interested parties published in the
federal register. Second it merely reasserted its 2005 decision (which was partially vacated by the
IBIA in 2010) without modification or correction.

Third, although the Regional Director attached the legal memorandum from the Associate
Solicitor, she did not attach the documents that she gave to the Associate Solicitor. Nor did she
attach the 28 exhibits referenced by the Associate Solicitor. Thus there is no evidence in the
record to support the unsubstantiated conclusions included in his memorandum to the Regional
Director. And, consequently, there is no evidence in the administrative record to support

Regional Director’s 2012 decision. It should be vacated.

 POLO submitted several letter briefs to the BIA while this matter was on remand.
Those letters are referenced in the BIA’s Answer Brief and are incorporated into this reply brief
by this reference.
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3. The BIA Failed to Consider Potential Gaming Uses for the Property or to
Comply with the Regulations Governing Gaming Related Trust Acquisitions.

Both the BIA and SYBand argue that POLO’s contention that the SYBand proposed trust
acquisition is for gaming related purposes is mere speculation. But just the opposite is true. The
parties need not speculate about the SYBand’s intent to use the property for gaming related
purposes. The SYBand, in its initial application, candidly concedes that it was requesting a
gaming related acquisitions pursuant to 25 USC §2719. That section governs gaming on lands
acquired after October 17, 1988. Although the SYBand amended its application to remove any
reference to gaming or Section 2719, it could not erase the statements and admissions it made in
its initial application. They remain in, and an important part of, the record.

Nor does the SYBand try to hide their intention to use the 6.9 acres for gaming related
purposes in their amended application. In fact, as summarized above, the SYBand now claims
that the 6.9 acres is “contiguous” to the casino and, even though it was acquired after 1988, it can
be used for gaming related purposes pursuant to Section 2719.>*  Furthermore, the SYBand’s
2005 application to have the 5.68 acres taken into trust expressly states that it is being made
pursuant to Section 2719 and submits a map in support of its application that depicts both the 6.9
acres and the 5.68 acres. (Exhibit A.)

In summary, when considering the SYBand’s application, the BIA was required to
consider the impacts of the potential gaming related uses of the 6.9 acres and the 5.68 acres in

connection with the existing casino. The BIA was also required to consider the applicability and

** The SYBand in footnote 124 of its Answer Brief states that POLO’s argument that the
SYBand intends to use the 6.9 acres for gaming related purposes is inconsistent with POLO’s
contention that the two parcels are not contiguous. This argument does not make sense; POLO’s
arguments regarding the properties and the SYBand’s intended use of the properties are not
inconsistent. But this comment does reveal that the SYBand understands the direct connection
and importance of finding that the properties are contiguous if it is to be used for gaming or
gaming related purposes.
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SYBand’s compliance with Section 2719. Furthermore, in addition to the fee-to trust regulations
outlined in 25 CFR §§ 151.10 and 151.11, an applicant for a gaming or a gaming related
acquisition must comply with additional guidelines, checklists, and guidance memoranda issued
by the Assistant Secretary for Indian Affairs or the Office of Indian Gaming, Department of
Interior, with respect to the proposed acquisition of trust land for gaming or gaming related uses.
The BIA failed to mention the OIG regulations or to consider any of these factors in either its
2005 decision or its 2012 decision.

4. The Regional Director abused her discretion by concluding that the SYBand had
a need for additional land.

As outlined in POLO’s opening brief, there is no evidence that there is a need for the land ,
to be taken into trust. The SYBand currently owns the land in fee and, assuming it complies with
State and local law, it has not been precluded from developing the property as a museum and
related facilities as planned. Both the BIA and SYBand acknowledge that land is not needed for
the SYBand’s governmental or sovereign functions.

The BIA and SYBand claims that the Regional Director need not consider a tribes need
for additional #rust lands, only whether it needs additional lands. That may be true, but it is not
the issue here. The SYBand already owns the land in fee and the issue is not whether it needs
additional lands. Instead, the issue is whether lands already owned by the SYBand need to be put
in trust. For the reasons outlined in POLO’s Opening Brief, the land that the SYBand already
owns does not need to be in trust. The SYBand’s contention in this regard is undermined by the
fact that it owns several properties in fee in the area that are not, and apparently do not “need” to
be, in trust. |

The BIA and SYBand also agree with the Regional Director’s claim that, regardless of its
intended use, there is a need to put this land in trust to insure that the SYBand is able to exercise

its own land use control and regulations over the property. As claimed by the Regional Director:
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“If the land were to remain in fee status, tribal decisions concerning the use of the
land would be subject to the overriding authority of the State of California and the
County of Santa Barbara, thus impairing the Tribe’s ability to adopt and execute
its own land use decision and development goals.”
The Regional Director’s assertion that the property will be exempt from State and local regulation
is incorrect. The Regional Director cites no authority for the claim that lands taken into trust are
exempt for state and local regulations. The IRA does not provide support for this claim.
Although the IRA exempts trust land from state and local taxation, trust land was not exempted
from State and local regulation.
POLO is aware that the Secretary of Interior claims that it has the authority to exempt
Indian trust lands from State and local regulation pursuant to 25 CFR § 1.4. But there is no
statutory authority for Section 1.4 and its constitutionality is suspect. Furthermore, even if
Section 1.4 were constitutional, in 1965 the Secretary of Interior pursuant to his claimed authority
under Section 1.4, adopted and made applicable to all trust lands in California:
“all of the laws, ordinances, codes, resolutions, rules or other regulations of the
State of California, now enacted or as they may be amended or enacted in the
future, limiting zoning, or otherwise governing, regulating or controlling the use or
development of any real or personal property, including water rights , , ,”
30 Fed. Reg. 8722 (1965).
Thus, regardless of whether the land is owned in fee by the SYBand, or owned by the United
States in trust for the SYBand, it is subject to State laws and regulations. And, consequently, the
Regional Director’s claim that the SYBand needs to have the property placed in trust to escape
State and local land use regulations is without merit. Instead, as required by the 1965 Secretarial
Order, the SYBand should be required to demonstrate that it has complied with, and will continue
to comply with, all State and local laws before this land is taken into trust — including the Santa

Ynez Community Plan and the California Environment Quality Act and all other applicable

California land use, water use, environmental and planning laws.
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5. The Regional Director abused her discretion by failing to consider Significant
Jurisdictional Problems and Conflicts of Land Use.

The Regional Director admits that the SYBand will attempt to assert its own civil
regulatory jurisdiction over the 6.9 acres if the land is taken into trust. In fact, Regional Director
claims that the primary reason or need to take the land into trust is to remove it from State and
local control and regulation. This could cause major jurisdictional and land use conflicts.

But the Regional Director did not discuss the applicable State and local laws or the impact of
removing their requirements and protections. Nor did the Regional Director compare the State
and local laws to the proposed or applicable tribal laws to insure that the environment and public
remain protected. Nor does the Regional Director discuss the 1965 order of the Secretary of
Interior declaring that State laws and regulations, not tribal laws and regulations, apply to trust
lands in California.

Furthermore the Regional Director implies that the SYBand will have exclusive,
governmental control and authority over the land if it is taken into trust. This is simply not
correct. The SYBand is not an independent government. It is, at most, a “dependent domestic
sovereign” government subject to the guardianship and supervision of the United States. If the
land conveyed into trust, it will be owned by the United States and held and managed by the
United States for the benefit of the SYBand subject to federal land use and environmental laws.
The potential application of these federal laws was not discussed by the BIA.

One extremely important federal land use law, which was not discussed by the Regional
Director, 1s the potential impact of applying the federal reserved water rights doctrine to land
acquired in trust and whether that doctrine should apply to Indian water claims to both ground
water and surface water. Although the BIA and Regional Director ignored this issue in their 2005
and 2012 decisions, it has not been ignored SYBand. In a very recent law review article, which

appears to been written on behalf or at the behest of the SYBand, a legal argument is made for the
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notion that the SYBand has a reserved water right to the ground water and that it is entitled to
take as much ground water that is needed for the casino and before the ground water “is depleted
by non-Indian users.” (Reservation and Quantification of Indian Groundwater Rights in
California” Joanna (Joey) Meldrum, 19 Hastings West-Northwest Journal of Environmental Law
& Policy 277 (Summer 2013).) The iﬁlplication of SYBand’s claim to federal priority reserved
water rights, including ground and surface water to support their casino and other trust properties,
should have been considered by the BIA before deciding whether to take these lands into trust.

C. The BIA failed to comply with NEPA.

The National Environmental Policy Act (NEPA) requires and Environmental Impact
Statement (EIS) be prepared for all “major Federal actions significantly affecting the quality of
the human environment.” (42 U.S.C. § 4332(2)(c).) An agency may first prepare an
Environmental Assessment (EA) to determine if a proposed federal action may have an
environmental effect. (National Parks & Conservation Assn. v. Babbit (9th Cir. 2001) 241 F.4#d
722,730. NEPA requires the agency to take “hard look™ at the environmental consequences of its
actions and provide a “convincing statement of reasons to explain why a project’s impacts are
insignificant.” (Id.) In this context, NEPA requires the agency to take cumulative impacts and the
interests of the community into account. (Blue Mountain Biodiversity Project v. Blackwood as
Supervisor, Umaﬁlla National Forest 161 F.3d 1208 (1998).) If there is a potential significant
environmental effect, the agency must prepare an EIS (Native Ecosystems Council v. U.S. Forest
Services (9™ Cir. 2005) 428 F.3d 1233, 1239.)

In this case, as summarized in POLO’s Opening Brief, it was arbitrary and capricious for
the BIA in 2005 to prepare a Finding Of No Significant Impact (FONSI) instead of an EIS with
respect to the trust acquisition and development of the 6.9 acres and reasonably foreseeable
related projects. It was even more arbitrary and capricious for the BIA to rely on that same
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- FONSI and not update its environmental review and prepare and circulate an EIS before it

approved the same project in 2012.

In its Opening Brief, POLO listed several serious impacts — including traffic, air quality and
noise impacts - that warranted the preparation of an EIS. Those potential impacts are still there
but were not even mentioned, much less addressed by the BIA in 2012. An EIS is still necessary
to study these initially identified impacts.

Furthermore, the BIA should have also studied, at least in a new EA, the cumulative impacts
of putting the 6.9 acres,5.68 acres and 1400 acres in trust. An agency is required to study the
cumulative impacts of “past, present and reasonably foreseeable future actiqns.” 40 CFR §
1508.7. Cumulative impacts may result from “individually minor but collectively significant
actions taking place over time.” Id. If several actions have a cumulative environmental effect,
“this consequence must be considered in an EIS.” City of Tenakee Spring v. Clough, 915 F.2d
1308, 1312 (9" Cir. 1990).) The 5.68 acre fee-to-trust application is still pending and the 1400
acre fee-to-trust application, according to the SYBand, is anticipated in the near future. The
cumulative impacts of all three applications, and any other reasonably foreseeable trust
applications, should be studied in an EIS now.

Despite the urging of POLO and others, and contrary to the mandates of NEPA outlined
above, the BIA failed to study the cumulative impact of all three of these applications in either an
EA or EIS. The BIA’s decision to ignore NEPA or study these environmental issues prior to
issuing its 2012 decision was arbitrary and capricious.

Any other federal agency taking a “hard look™ at these potential impacts would mandate the
preparation of an EIS. In this case the BIA completely ignored these impacts despite the fact that
they were brought to their attention. The BIA does not even mention these impacts, much less
supply a “convincing statement of reasons” to explain why, in their view, these impacts are
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insignificant. Save the Yaak Committee v. Block 840 F.2d 714, 717 (9" Cir. 1997).

Furthermore, the problem here is potentially more serious than the fact that the BIA failed to
take a “hard look™ at the potential impacts or that the BIA failed to provide “convincing statement
of reasons” why they think the impacts are insignificant. The problem is that it appears that the
BIA is unwilling or unable to require full compliance with NEPA because to do so would be
incompatible with its mission to protect and fully support tribal economic development. (See
Footnote 17 above.) Obviously the BIA will not fully comply with NEPA and prepare an EIS,
unless directed to do so by this Board or the Court.

D. The Carcieri Supreme Court Decision.

According to the application of the SY Band, its tribal charter was approved by, the Secretary
of Interior in 1964. (See also Exh. A.)Thus, the SYBand was first recognized by the federal
government in 1964 at the earliest. Before 1964, the SYBand did not exist as a tribal
government. And it was not a federally recognized tribe in 1934 when the IRA was enacted and,
per the Supreme Court’s decision in Carcieri, it is not entitled to the benefits of a fee-to-trust
transfer. The SYBand’s application should be denied for this reason alone.

The Carcieri decision is not complicated. In Carcieri v. Salazar (2009) 555 U.S. 379, the
Supreme Court held that the Supreme Court held that the Secretary of Interior’s authority under
the IRA to take lands into trust is limited to “recognized . . . under federal jurisdiction” in 1934.
The Supreme Court also held that this statutory rule is clear and is not ambiguous and, therefore,
the Secretary’s and DOI’s interpretation of this rule is not necessary or entitled to deference.?

A review of the facts of the Carcieri helps put the Supreme Court’s decision in context —

especially when comparing the tribal interests in that case with those of California Indians in

%> The interpretation of the requirements of the IRA by the Supreme Court in Carcieri, is
identical to the Assistant Secretary Babby’s interpretation made 15 years earlier in his
comprehensive letter to Congressman Miller. (Exh. E.)
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general and the SYBand in particular. The tribe in Carcieri was the Nargansett tribe which is a
State recognized tribe that had a long 200 year history of dealings with the Federal government.
The Supreme Court held that although the Nargansett tribe was a federal recognized tribe with a
200 plus year relationship and interaction with the federal government, it was not a “federally
recognized tribe” in 1934 when the IRA was enacted and therefore was not to the benefit of a fee
to trust transfer.

In contrast the SYBand is not a State recognized tribe and had no government to
government dealings with the federal government as a tribe (as opposed to individual Indians) in
1934. The SYBand did not even submit its tribal charter to the DOI for approval, or exist as a
federally recognized tribal entity, until 1964. As stated in POLO’s Opening Brief : “the evidence
is overwhelming that the Santa Ynez Band lacked federal recognition at that critical date [1934].”

The SYBand and the BIA/Associate Solicitor ignored the clear legal test stated in majority
opinion adopted, without qualification, by five Justices. In Carcieri the Supreme Court clearly
stated that to benefit from the fee-to-trust provisions of the IRA, a tribe must have been a
“recognized tribe now under federal jurisdiction” in 1934. The Supreme Court also said that this
clear test did not require deference to the agency’s interpretation. Either the tribe was a federally
recognized tribe in 1934 or it was not. The SYBand was not.

Instead of acknowledging that the SYBand does not qualify under the Carcieri test, the
BIA/Associate Solicitor and SYBand try to create a new test more to their liking. Specifically
they cut the clear Carcieri test in half and then focus only on the “under federal jurisdiction” half
of the test. And after severing it from the “recognized tribe” half of the test, they then claim that
the phrase “under federal jurisdiction” is ambiguous and subject to interpretation by the federal
entities — which they then claim should be entitled deference . This attempt to escape the clear
legal test stated by Supreme Court should be rejected. It should also be considered as an

34

APPELANTS REPLY BRIEF




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

admission that SYBand could not meet the full Carcieri test because it was not a federally
recognized tribe in 1934.

Furthermore, the facts that they offer do not support the claim that the SYBand was a
tribal government under federal jurisdiction in 1934. The BIA/Associate Solicitor discuss a series
of pre-1934 facts and events that they claim demonstrate that the SYBand was under federal
jurisdiction in 1934. But these proposed facts do not support the claim that the SYBand was a
tribal government in 1934 for several reasons.

First the BIA/Associate Solicitor failed to attach or provide copies of the exhibits which
they contend support the Associate Solicitor’s analysis. The Associate Solicitor’s memorandum
is unsubstantiated and should be stricken from the record to the extent it purports to provide
factual support for his legal contentions. Second, none of the facts and correspondence involves
evidence that the United States dealt with the SYBand as a governmental entity in 1934. Instead,
all of the facts offered involve individual Santa Ynez Indians or the Catholic Church and not the
SYBand as a tribe. Indeed, the SYBand did not even adopt its “new tribal name” until 1964.
And, third, some of the so called supporting evidence was mischaracterized by the Associate
Solicitor as involving tribal members and tribal lands and actions by the United States, when, in
fact, the proffered evidence involved individual non-tribal citizens dealing with lands owned by

the Catholic Church.®

26 1n essence, BIA is trying to rewrite history to create, after the fact, a fictional Santa
Ynez tribe in 1934. The purpose of this fictional tribe is to give the current SYBand preferences
and entitlements under the IRA that, under Carcieri it is not entitled to have. The Associate
Solicitor seems to claim that the United States has the “plenary authority” to create this fictional
tribe and use it to take land into trust exempt from State and local regulation and with priority
water rights to the detriment of other residents in the Santa Ynez Valley. But the United States’
so called plenary power over Indians has constitutional limits and certainly does not include
creating a tribe 80 years after the fact just to benefit the current Indians of the SYBand. To give
IRA preferences to Indians who were not a recognized tribe in 1934 would violate the equal
protection rights of other residents in Santa Barbara. (See Adoptive Couple v. Baby Girl supra.)
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Both the SYBand and the Associate Solicitor claim that the 1947 Haas report, Ten Years of
Tribal Government Under the .R.A. supports the contention that the SYBand was a federally
recognized tribe in 1934, because it lists 20 Santa Ynez Indians as voting to accept the IRA.
However, as is outlined in POLQO’s opening brief, just the opposite is true. First Table A attached
to the Haas Report is not just a list of tribes; it is a list “Indian Tribes, Bands and Communities.”
As outlined above the Santa Ynez Indians were, at most, an Indian community, not a tribe, in
1934. Second, a majority of the Santa Ynez Indians did not vote to accept the IRA. Instead, of
the 48 eligible voters, only 20 Santa Ynez Indians voted to accept the IRA. Furthermore the list
incorrectly indicates that there was a Santa Ynez reservation in 1934. Even the SYBand
acknowledges that the land that they call their reservation was not acquired until 1941. (Exh. A.)

Finally the Haas Report confirms that voting to accept the IRA did not immediately make the
Indian community a tribe. Instead, before they can emerge as a acknowledged as a newly
organized tribe under the IRA, according to Haas, the Indian group needs to adopt by-laws and a
constitution and complete several pre-requisites before submitting a tribal charter to the Secretary
of Interior for approval. This is consistent with the description of the situation included in the
1994 letter by Assistant Secretary Babby. (Exh. E.) And even the SYBand concedes that its tribal
charter was not approved until 1964 — 30 years after IRA was enacted.

It is true that 20 of the 48 Indians living at the Santa Ynez Mission in 1934 voted to accept
and try organize themselves pursuant to the terms of under the IRA. But that is not evidence that
they existed as a tribe before 1934. It is merely evidence that some (not the majority) of the
Indians living near the Santa Ynez Mission would, in the future, try to organize themselves in
accordance with the IRA. And, in fact, after the enactment of the IRA, at the urging of the federal
government some of the Indians at the Santa Ynez Mission began to try to organize themselves in
accordance with the IRA. But it would be 30 years before they were prepared to submit a tribal
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charter to the Department of Interior for approval under the IRA in 1964. Regardless of these
post 1934 activities, the SYBand clearly was not a “recognized tribe now under federal
jurisdiction” in 1934 and is not entitled to benefit from the fee-to-trust transfer provisions of the
IRA as defined by the Supreme Court in Carcieri.

This unique non-tribal status of the California Indians in 1934 when the IRA was
enacted was discussed in 2009 by the Supreme Court when it heard Carcieri. It was noted by the
Court that, during a 1934 hearing before the IRA was enacted, Senator Wheeler and Mr. Collier,
Indian Commissioner and author of the IRA, had a discussion regarding its potential applicability
to the California Indians. Apparently Senator Wheeler expressed concern that California Indians,
who were not federally recognized or organized as tribes, would receive the fee-to-trust benefits
of the IRA. Commissioner Collier’s solution was to add the phrase-“recognized tribe now under
federal jurisdiction” and that would be sufficient to exclude most California Indians and other
Indians who were not federally recognized as tribes before 1934. See Carcieri transcript at pp.
14-16 and 25-28. Thus, that same language inserted by Collier in the IRA, was intended to, and
should, preclude the BIA and AS-IA from taking into trust for the benefit of the SYBand.

E. The Hawaii Supreme Court Decision

It is undisputed that the 6.9 acres is currently owned by the SYBand in fee. And it is
equally beyond dispute that, prior the SYBand’s acquisition of this property, it was privately held
and not part of the public domain of the United States. Under these circumstances, under the
principles of federalism and State sovereignty outlined by the Supreme Court in Hawaii v. Office
of Hawaiian Affairs 129 S. Ct. 1436 (2009), the Secretary of Interior lacks the authority to
remove the land from State and local regulation for the exclusive benefit of the SYBand.
111
111
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Both the SYBand and the BIA/Associate Solicitor address the Hawaii in terse fashion.
They basically argue that it is irrelevant or not applicable to this appeal. The BIA and SYBand
misunderstand the Hawaii decision and ignore its importance to this appeal.

The issue in Hawaii was whether the United States, after granting all public domain land
to the State of Hawaii upon its admission in 1959, could strip Hawaii of its ownership and
sovereignty over such land and return it to the Native Hawaiians. The lower court had held that
the Native Hawaiians retained “unrelinquished claims” over the public domain lands previously
transferred to the State. The Supreme Court disagreed and reversed that decision for several
reasons. Most important for our purposes is the Court’s conclusion that Congress cannot, after
Statehood, retrieve public domain land or sovereign regulatory jurisdiction that has been
previously transferred to the State. See also Idako v. United States, 121 S. Ct. 2135 (2001). The
Court concluded, based on the principles summarized in the /dako case that “the consequences of
admission are instantaneous, and it ignores the uniquely sovereign character of that event ... to
suggest that subsequent events somehow diminish what has already been bestowed.” Acts of
Congress should not be read to create a “retroactive cloud” on the State’s title or sovereignty. Id.
The same principles of federalism apply to California lands and regulatory jurisdiction.

California received sovereign regulatory jurisdiction over all public and private lands and
over all of it citizens “instantly”” upon admission to the Union in 1850. (See also Tarrant Regional
Water District v. Herrmann ~ S.Ct.  (No. 11-889; June 13, 2013.) Even public domain lands
owned by the United States at the time of California’s statehood are subject to State regulatory
jurisdiction. The United States attempt to reassert exclusive regulatory jurisdiction over privately
held lands to the benefit of SYBand — and to the exclusion of State and local laws and regulations
- violates the principles of federalism and is precluded by the Hawaii case. And to the extent it
gives rights and preference to Indians that are not enjoyed by the other citizens of California it
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violates the Equal Protection clause of the constitution. Furthermore, any attempt by the

Secretary of Interior, to exempt trust lands from State and local regulation, including 25 CFR

Section 1.4, is unconstitutional and precluded for the same reasons. (See Adoptive Couple v.

Baby Girl supra.)

CONCLUSION

For the forgoing reasons, POLO respectfully requests that the IBIA:

1.

o

Find that POLO has standing to pursue this appeal;

Submit a response to the District Court as required by the 2008 remand order;

Find that the BIA failed to comply with the applicable regulations;

Find that the BIA failed to comply with NEPA;

Find that the SYBand was not a federally recognized tribe in 1934;

Find that the land is subject to State and local laws whether held in fee or in trust;
Find that the BIA’s efforts to create preferences for Indians violates equal protection;
and

For all the forgoing reasons, vacate the BIA’s 2005 and 2012 Decisions.

Date: July 1, 2013

Respectfully submitted,

/s/

Kenneth R. Williams

Attorney for Appellants
Preservation of Los Olivos and
Preservation of Santa Ynez

APPELANTS REPLY BRIEF
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Attorney at Law
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MIRANDA, TOMARAS & OGAS, LLP

10755-F SCRIPPS POWAY PARKWAY #281 o SAN_DU;:CO, CALIFORNIA 92131
TELEPHONE (858) S54-0550 « FACSIMILE (858) 777-5765 * WWW.MTOWLAW.COM

Kathryn A. Ogas BTOMARAS@MTOWLAW.COM
Brenda 1., Tomaras

Of Counsel
Laura Y. Miranda

April 25, 2005

James Fletcher, Superintendent _

Bureau of Indian Affairs, Southern California Agency
1451 Research Park Drive

Riverside, CA 92507-2471

Re: Fee-to-Trust Application for the Santa Ynez Band of Chumash Mission Indians
Dear Mr, Fletcher:

This letter and the following attachments constitute the application of the.Santa Ynez
Band of Chumash Mission Indians (“Tribe”), a federally recognized tribe, for acceptance into
trust of a parcel of land located within Santa Barbara County. Miranda, Tomaras & Qgas, LLP
represents the Tribe in this matter,

Pursuant to 25 USC § 465, 25 USC § 2719, and 25 CFR Part 151, the Santa Ynez Band
of Chumash Mission Indians hereby applies to the United States Department of Interior for
approval of its request to take the following described parcels of land, Jocated in Santa Barbara,
California, into trust for the use and benefit of the Tribe. The land is described as: Santa
Barbara County Assessor’s Parcel Nos. 143-253-02, 143-253-07,143-253-08,143-254-01,143-
254-03,143-253-04,143-253-05,143-253-06, 143-252-01,143-252-02,143-242-01

. 143-242-02, and 143-253-03, consisting of approximately five and six eighths acres (5.68) total.

This application is structured according to the latest guidelines set by the Area Office,
entitled “Sacramento Area - Bureau of Indian Affairs, Land Acquisition Applications (Tribal
Requests)”. - The Tribe requests that you inform it of any additional materials the BIA may need
to process its request. We further request that you process this application as soon as possible as
the documents which are now current will not be so if this process is unnecessarily delayed and
since the Tribe is currently incurring property taxes in connection with this land.
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Should you have any questions, please do'not hesitate to contact me at (858) 554-0550,
Very truly yours,

MIRANDA, TOMARAS & OGAS, LLP

~t

Wlenge =7 [6Maies,;

¢

Brenda L. Tomaras
Attorneys for the Santa Ynez Band of Chumash Mission Indians,

Enclosure

cc w/ enclosure:

Santa Ynez Band of Chumash Indians
P.O, Box 517

100 Via Juana Lane

Santa Ynez, CA 93460
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INTRODUCTION

Purpose
The purpose of this document is to provide a formal request to the Pacific Regional Office, through

the Southern California Agency, from the Santa Ynez Band of Mission Indians (Santa Ynez Band)
to process the transfer of titie from fee land owned by the Santa Ynez Band of Mission Indians, to
land owned by the United States of America held-in trust for the benefit of the Santa Ynez Band of
Mission Indians. This application has been prepared under the guidelines of 25 CFR 151, Land
Acquisitions, and the Fee to Trust Land Acquisitions Application Requirements Checklist for
Tribal Land Transfers. All of the accompanying support materials are included herein. A
combined application for the Condit and Daniels properties was previously submitted in January of
2002. That application was withdrawn by the Santa Ynez Band earlier this year. This application

- incorporates those parcels. ‘

The property is located within the City of Santa Ynez. There is no issue regarding contradictory
jurisdictions as the property is approximately 634 miles from the Oregon border, approximately
401 miles from the Nevada border, approximately 397 miles from the Arizona border and
approximately 18 miles from the Pacific Ocean. Further, the property lies within the County of
Santa Barbara, and lies approximately 30 miles from the City of Santa Barbara. Finally, the
property is adjacent to Highway 246 which runs along the Santa Ynez Reservation and is
contiguous to the Reservation. (See Exhibit A).

From August 2001 through October of 2004, the Santa Ynez Band purchased the various parcels
-as follows:

Common Property Name  APNs " Closing Date Acreage
Condit 143-253-02 August 3, 2001 0.7
143-253-07 o
. 143-253-08 '
Daniels 143-254-01 August 13,2001 1.1
143-254-03 o
Cogburn 143-253-04  March 28,2002  1.24
143-253-05
. 143-253-06
Escobar 143-252-01 May 13, 2002 .73
- 143-252-02
Mooney : 143-242-01 April 29, 2003 138
: 143-242-02 :
Verizon 143-253-03 October 6,2004 .53
~ Total: 5.68

As outlined herein, these parcel are contiguous to each other and the Reservation. (See Exhibit A)
Therefore, the regulations for on-reservation acquisitions under 25 CFR 151 shall apply to this
‘application. :

Santa Ynez Band of Mission Indians . . Page 6 of.]9
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Santa Ynez Historical Perspective . : .
The members of the modern day Santa Ynez Band of Mission Indians are the direct descendants of

the original Chumash peoples, whose numbers totaled 18,000-22,000 prior to the Spanish contact.
Prior to the Mission Period, there were around 150 independent Chumash villages along the coast
of California. Subsequent to Spanish contact, thé Chumash population dwindled to a mere 2700 in
1831,

The Santa Ynez Band is a politically independent unit of the Chumash cultural group and is the
only federally-recognized band of Chumash Indians. At the time of the missions, the Chumash
were the most widespread tribe within California; their territory stretched from what is today
Malibu to the South to modern day Paso Robles to the North. They occupied many of the Channel
Islands to the West and extended as far East as a portion of what is now Kern County, In all, their
lands comprised over seven thousand square miles.

The Spaniards considered the Chumash to be superior to other Indian tribes in California due to
their well-developed towns, extensive trade routes and high quality of goods. The Spaniards
encountered prosperous and sophisticated towns on their arrival on the coast. Once the Mission
Period began, the Chumash contributed both skilled craftsmen and religious leaders to the benefit
of the Santa Ines Mission. ' '

Creation of the Santa Ynez Reservation

Subsequent to the Mission Period, the Mexican governors of California issued land grants to tribal
leaders and several heads of families of the “Santa Inés Indians.” These land grants were not
honored by the United States Government after taking over California. The Santa Ynez Band was
therefore forced from the lands near the Mission where they had lived throughout the Mexican
occupation/rule of California. '

The Band eventually resettled at Sanja de Cota creek area which was owned by the Catholic
Church. Although it was documented that many of the tribal families resided on the land since
about 1835, a formal lease of the land from the Catholic Church was not made until 1877, In
1898, the Catholic Church entered into an agreement with the United States to convey the property
in trust for the tribe. In 1903, the Santa Ynez Land and Improvement Company also conveyed
land to the United States to be held in trust for the tribe. In the early 1900s, a series of court cases
ensued concerning the ownership and occupancy of the land. :

1t was not until December 18, 1941 that the area, approximately 100 acres of land; was officially
acquired by the U.S. Government to be held in trust for use as the Santa Ynez Reservation. Much
of that land was unusable creek bed and flood plain and continues to be s6 today.

The original hundred acres makes up the Southern portion of the reservation. In July of 1979,
approximately 26.35 acres (the Northern portion) was added for tribal housing, In February of
2004, the Davidge/Walker property, an irregularly shaped 12.6 acre parcel of land which is
primarily riparian in nature and separated the Northern and Southern portions of the reservation,
was acquired in Trust for the Santa Ynez Band. The reservation now includes a total holding of

Santa Ynez Band of_Miss_ion Indians ’ i . Page 7 of 19
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approximately 139 acres in Trust. However, even with uniting the reservation, the Tribe continues
to have a very limited useable trust land base.

The current reservation of the Santa Ynez Band of Mission Indians is located in the community of
Santa Ynez, southwest of Highway 246 in Santa Barbara County, California.

Santa Ynez Recent History :

- As difficult as conditions had been in the past for the Santa Ynez Band of Mission Indians, they
became even more difficult in recent years. Despite the large population of Chumash Indians prior
to contact, today the Santa Ynez Band of Mission Indians has a tribal enrollment of 157,

In the face of stark poverty on land with little serviceable area, the Santa Ynez Band continued
with its strong drive for preservation of its lands and people. The Santa Ynez Band reorganized
their government under the IRA and began both developing its governmental functions and
structures, to assure such necessities as tribal housing, as well as economic development to assure
continued survival of the Band and its members. The turbulent beginnings of the Indian casino in
the 1980s ultimately provided a base upon which the Santa Ynez Band began to develop their
governmental capabilities and entrepreneurial infrastructure. ’

Today, the Tribal government oversees a number of different programs: A full-time
Environmental Department, Education Committee, Elders Council and Enrollment Committee.
The Tribe maintains a Social S ervices/Community Outreach program through its Tribal Health
Clinic. These programs and services help manage and ensure the well-planned growth of the Santa
Ynez Tribal government. . : :

The Band continues to identify goals and opportunities for the future benefit of the Tribe. They
utilize the proceeds from economic development efforts to become more self-sufficient and expand
the capabilities of the Tribal government, and increase the amount of usable land for tribal needs
such as housing,

It is widely understood throughout Indian Country that a Tribal government's sovereignty is
dependent on a land base to exercise its jurisdiction over. Thus, the preservation of the tribe’s
existing land base and the ré-acquisition of its aboriginal lands have always been top philosophical
priorities. Today, although land prices around the Reservation are not necessarily favorable, the
Tribe is fortunate to have extra income to allocate for land acquisitions, '

Summary

Historically the Chumash had an extensive territory ranging along the California Coast. In 1941,
the Santa Ynez Reservation was formally established with 100 acres of land, largely unusable
creek beds and flood plains. The Tribe has slowly but surely been able to increase this acreage and
has purchased additional properties, These properties are to be transferred back to the reservation
under the jurisdiction of the Tribal Government for use and development for future generations.

~ This application shall demonstrate that all provisions of 25 CFR 151, Land Acquisitions, have
been met to establish the documents and conditions by which the Secretary, at her discretion (as
authorized by US Code 25 Section 465), may transfer title of property from land held in fee by the

Santa Ynez Band of Mission Indians : ) Page 8 of 19
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Santa Ynez Band of Mission Indians to land held in trust by the United States for benefit of the
Santa Ynez Band of Mission Indians. Tt is pursuant to these federal laws that the Tribe hereby

makes the request.

SECTION: 1
REQUEST FUR SECRETARIAL ACTION

All applications must be in writing and accompanied by a duly enacted Tribal Resolution which
requests Secretarial action. (25 C.E.R. 151.9) :

On August 17, 2004, the General Council of the Santa Ynez Band of Mission Indians duly
adopted Resolution No. 871, authorizing the Tribal Chairperson and the Business Council to take
the steps necessary to acquire and place into trust, certain lands contiguous to the existing
reservation; requesting the Secretary to take the action of transferring title from fee land owned by
the Santa Ynez Band of Mission Indians to land owned by the United States of America in trust for
the benefit of the Santa Ynez Band of Mission Indians through submission of a Fee-to-Trust
Application; and execution of a grant deed conveying the subject property to the United States of
America to be held in trust for the Santa Ynez Band of Mission Indians on the Santa Ynez Indian
Reservation. (See Exhibit B). - . ' '

In furtherance of the General Council’s authorization, the Santa Ynez Band, through
submission of this application, is requesting Secretarial action to transfer title of land from fee
landed owned by the Santa Ynez Band to land owned by the United States of American in trust for
the benefit of the Santa Ynez Band of Mission Indians.

SECTION: 2
STATUTORY AUTHORITY FOR THE ACQUISIHON

All applications must cite the statutory authority for the land acquisitioh. (25CFR 1 31.10(a)).

Section 5 of the Indian Reorganization Act of 1934'(48 Stat. 984), as amended, provides the
authority for this acquisition. The Secretary of the Interior is authorized to acquire and hold land in
trust for the Tribe pursuant to Section 203 of the Indian Land Consolidation Act (25 U.5.C. 465) as
amended. The process for securing this land acquisition is governed generally by 25 CFR Part 151.

The Santa Ynez Band of Mission Indians is recognized as an American Indian Tribe by the
Secretary of the Interior. The Tribe in organized under the Articles of Organization which were
adopted by the membership on November 17,1963. The Articles of Organization were approved
by the Secretary of the Interior on August 23, 1963 and later approved as a Constitution in 1964
and amended in 1980, h

SECTION: 3

CONSISTENCY

Land acquisitions must be consistent with the policy set forth in 25 CFR 151.3. If application is
not consistent with the policy, that application must state that a waiver of the regulations is being

Santa Ynez Band of Mission Indians A : : Page 9 of 19
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requested, and a justification for approval of the waiver should be contained within the application
and/or supporting documents. (25 CF.R. 151.3) :

The Santa Ynez Band of Mission Indians has ownership of fee simple title to the properties
encompassed within this application. Pursuant to 25 CFR sections 151.3(a), 151.3(a)(1), (2) and
(3), the Tribe does hereby submit the following information and documents contained within this
Application in support of its request that the Secretary of the Interior accept into trust the subject
lands, as described in the title reports (Exhibits C - H), which are contiguous with the boundaries
of the Santa Ynez Band of Mission Indians’ existing reservation for purposes of facilitating tribal
self-determination, '

SECTION: 4 ,
JUSTIFICATION FOR ACQUISITION :

The applicant must state the need for additional land (25 C.F.R. 151.10(b)).

The Santa Ynez Band of Mission Indians is a strong functioning Tribal Government with many
capabilities and a growing economy. Thése are some of the tools necessary to sustain future
generations, increase the Tribal enrollment, and build an ever-stronger functioning Tribe in the
future. Another critical element is land as a basic resource. The Tribal government, and the life of
its members rely on the highest and best use of its land resources to generate income and
opportunities that contribute to Tribal self-sufficiency. While the Tribe has managed to move
ahead on its existing land base, it recognizes the need to acquire more useable land for the
reservation to either develop now, or land-bank and hold for development by future generations.
The proposed action of transferring the land into trust for the benefit of the Tribe will meet the
following needs: : : '

1. Bring land within the jurisdictional contro! of the Tribe, méeting the need for consistent
planning, regulatory, and development practices under the single jurisdiction of the Tribe.
2. Help meet the Tribal long range need to establish reservation land base to by increasing the

reservation land base by 5.68 acres.

3. Help meet the need to preserve the Tribal land base.

4, Help meet the need for a land base for future generations, land-banking, etc,

5. Help to increase Tribe’s ability to exercise self-determination, and to expand Tribal
government. ) )

6. Help meet the need to preserve cultural resources in the area by returning land to Tribal and

DOI control in order to protect Tribal land from dumping, environmental hazard,
unauthorized trespass, or jurisdictional conflict,

The current Reservation lands are highly constrained due to a variety of physical, social, and
economic factors. A majority of the lands held in Trust for the Santa Ynez Band are located in a
flood plain. This land is not suitable for much, if any, development because of flooding and
drainage problems. The irregular topography and flood hazards are associated with the multiple
creek corridors which run throughout the property resulting in severe limitations of efficient land
utilization. The current reservation has a residential capability of approximately 26 acres or 18%
and an economic development capability of approximately 16 acres or 11%. The remaining 99
acres or 71% of the reservation is creek corridor and sloped areas which are difficult to impossible

Santa Ynez Band of Mission Indians o o . -Page 10 of 19
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to develop. Therefore, the size of the usable portion of the-Santa Ynez Reservation amounts to
approximately 50 acres, much of which has already been developed. - o

Undeveloped property is at a minimum within the Santa Ynez Reservation. Lands that are
undeveloped are of insufficient size for development. The northern portion of the reservation, has
the Tribal Health Clinic and Tribal Government facilities, the remainder of the iand utilization is
specifically designed to provide residential opportunities for tribal members. Any further
development in the area would be appropriate only for small scale residential enhancements.

The remaining acres held in Trust for the Santa Ynez Band constitutes the southern Reservation,
This is a long narrow parcel of land which at times narrows to only a couple of hundred feet in

- width. Such narrowness imposes severe constraints on development of the property. Given the
" limited usable land the Tribe has to work with, it has established a plan for land consolidation of
lands immediately adjacent to the Reservation. Such land consolidation allows the Tribe to
consolidate its holdings for purposes of enhancing its self-determination, beautification of the
Reservation and surrounding properties, and protection and preservation of invaluable cultural
resources.

A significant archaeological/cultural resource was recently discovered on property adjacent to the
Reservation. This resource is portions of an ancient village site which the Tribe is making every
effort to preserve and protect. Nevertheless, the proximity of that property to the properties which
are the subject of this application suggests the potential for such significant resources to be
encountered as well. There should be no question that the Tribe.maintains the primary interest in
such resources and should therefore be the ultimate authority on proper treatment and disposition
of such resources. Placing the property into trust thus ensures that the Tribe has jurisdiction over

the property and will be able to dictate how best to preserve and protect such resources,

Further, placing the property into trust facilitates the Tribes’ land consolidation plan by allowing
the Tribe to exercise its self.determination and sovereignty over such property. Land is often
considered to be the single most important economic resource of an Indian tribe. Once the lands
are placed under the jurisdiction of the Federal and tribal governments, the tribal right to govern
the lands becomes predominant. This is important, as the inherent right to govern its own lands is
one of the most essential powers of any tribal government. As with any government, the Tribe
must be able to determine its own course in addressing the needs of its government and its
members. Trust status is crucial to this ability. S

Specifically, the Tribe must be able to manage and develop its property pursuant its own interests
-and goals.” If the land were to remain in fee status, tribal decisions concerning the use of the land
would be subject to the authority of the State of California and the County of Santa Barbara,
impairing the Tribe’s ability to adopt and execute its own land use decisions and development
goals. Thus, in order to ensure the effective exercise of tribal sovereignty and development
prerogatives with respect to the land, trust status is essential. ' "

In addition to allowing the Tribe to work within its own regulatory scheme, trust status provides
protections for the lands that the Tribe would not otherwise be able to achieve. For example, once
the land is in trust, parties other than the Federal government or the Tribe, whether they be
governmental or private entities, have no power over the property. Thus, these parties would not

Santa Ynez Band of Mission Indians . ) . Page 11 of 19
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be able to obtain rights in the property through, for example, adverse possession or the power of
eminent domain, : o

SECTION: 5
PURPOSE FOR ACQUISITION

Applicant must siate the purpose(s)for which the land will be used (25 CE.R. 151, O(C));

The Tribe has no current planned uses for the property. The purpose of the acquisition and transfer
from fee to trust status will be for future long range planning and land banking. The property will
serve to enhance the Tribe’s land base as is contemplated by its land consolidation plan which
supports tribal self-determination. Placing the land into trust will allow the Tribe jurisdiction over
- such things as the overt appearances of the property, as well as any culturalsresources contained
within the property. Tribal lands also comprise the heart of the non-economic resources of a tribe
by serving cultural, spiritual, or educational purposes, among others, This invaluable tribal
resource is protected by placing newly acquired fee lands in trust with the United States
Govemment. By placing the land in trust, the potential interference with those powers by State
and local governments is reduced, and thé jurisdiction of the Tribe thereby solidified and
preserved.

SECTION: 6 : :
IMPACTS ON THE STATE OF CALIFORNIA AND ITS POLITICAL SUBDIVISION )

The application must state what impacts on the state and its political subdivisions will result from
removal of property from the tax rolls, (25 C.ER. 151.10(e)).

The Tribe has practiced sound environmental stewardship of their Tribal lands and will do so with
this property; therefore, there will be a positive environmental and visual impact on the
neighboring county and city areas as well as from Highway 246,

Santa Barbara County would experience a de minimis decrease in the amount of dssessable taxes in
the county by placing the property into trust and removing it from the county tax rolls, The County
of Santa Barbara expected to generate $410 million for the fiscal year 2003-2004. The following’
is a table demonstrating the taxes collectable from the properties for 2001-2004 (See Exhibit I);

Common Property APNs Taxes 2001-2002 Taxes 2002-2003  Taxes 2003 -2004

Name

Condit 143-253-02  $185.33 $2000.00 $2040.00
143-253-07°  $185.33 $2000.00 $2040.00
143-253-08  $22442 $2250.00 $2294.99

Daniels 143-254-01 ©  $839.76 $6500.00 - $6629.99
143-254-03  $11.51 $780.00 $285.60

Cogburn 143-253-04  $185.33 $1585.00 $2040.00
143-253-05  $540.17 $4050.00 $5661.00
143-253-06  $239.30 $1249.99 $1989,01

Escobar . 143-252-01  $46.20 $47.13 g 1$3621.00

143-252-02 $30.63 3$32.64 $1479.00
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Mooney 143-242-01 $8.17 $8.32. $8.48
143-242-02 $434.36 $444 .32 $454.61
Verizon - 143-253-03 0* 0 0

The total collectable taxes on the properties (prior to the ownership by the Tribe) was $2,930.51,
this reflects less than 1% of the County’s to:al 2001-2002 property tax revenues which were 3356
million. Despite the fact that property taxes increased significantly (nearly tenfold) once the Tribe
was the owner, the total collectable on the properties for 2003-2004 is $28,543.68 which still
represents less than 1% of the total which the County expects to generate from property taxes.
Therefore, the percentage of tax revenue that will be lost by transferring the land into trust-would
be insignificant in comparison to the total amount of revenue enjoyed by the County.

SECTION: 7 ’
POTENTIAL JURISDICTIONAL PROBLEMS :

-The application must fully describe the Jurisdictional problems or conflicts which may arise as a
result of the intended land use, and the removal from state or local Jurisdictions. (25 C.F.R.
151.10()). ' o

Santa Barbara County has current jurisdiction over the land use on property encompassed by this
application, The County’s land use regulations are presently the applicable regulations when
identifying potential future land use conflicts. :

The Condit Properties are zoned C-2,.General Commercial. Surrounding areas are also zoned
either C-2, Retail Commercial or Commercial Highway. The Daniels Properties are zoned
Commercial Highway. The Cogburn Properties are zoned C-2, General Commercial. The Escobar
Properties are zoned Commercial Highway. The Mooney Properties are zoned Commercial
Highway. The Verizon Property is zoned C-2, General Commercial. Surrounding areas are either
also zoned Commercial Highway or C-2 Commercial Retail.

There is a great need for the land to be taken into trust so that the Tribe may consolidate its land
base and solidify its jurisdiction over the property owned by it. There should be no adverse
jurisdictional impacts to the County because the Tribe’s intended purpose of land consolidation
and land banking are not inconsistent with the surrounding uses. As such, the County will not
have any additional impacts of trying to coordinate incompatible uses. Further, the County would
not have the burden or responsibility of maintaining jurisdiction over the Tribal property. As such,
the Tribe does not anticipate that there will be any adverse jurisdictional impacts by the land being
taken into trust, : ‘

The land presently is subject to the full civil and criminal prohibitory jurisdiction of the State of
California and Santa Barbara County. Once title to the land is accepted into trust and becomes part
of the Santa Ynez Reservation and thus becomes Indian Country, the State of California will have
the same territorial and adjudicatory jurisdiction over it and over individuals and transactions that
occur on it as the State now has over similar individuals and transactions in other areas of Indian
Country within the state. Under PL. 280 [18 U.S.C,, Section 1162 (criminal) and 28 U.S.C.

* According to the County’s site, no information can be found on this parcel.
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Section 1360 (civil)], except as otherwise provided in PL, 280, the State of California would

.+ continue to exercise its jurisdiction to enforce its civil and criminal prohibitory laws against all
individuals on the land, and to adjudicate in State courts civil causes of action arising in this Indian
Country involving individual Indian defendants, but not the Tribe itself. PL. 280 itself does
provide certain important exceptions to this civil jurisdiction, such as extending no civil
jurisdiction to tax, and denying to State courts the right to determine ownership, possession, or any
interest in such trust land. Thus, provision of police services would continue to be the
responsibility of the Santa Barbara County Sheriff’s Department, and criminal prosecutions of
criminal offenses under state statutes committed by anyone within such Indian Country would
continue to be brought in State courts, However, neither the State nor the County would have
jurisdiction to enforce civil regulatory laws within that Indian Country against individual
reservation Indians or the Tribe, such as building and zoning ordinances, rent confrol, etc, As

- such, thete should be no adverse jurisdictional impacts credted by placing the property into trust,

With respect to impacts to the State and County, the Tribe has consistently been cooperative with
local government and service providers to assist in mitigating any adverse effects their activities
may cause. For instance, the Tribe has an existing agreement with the California Highway Patrol
to assist in monitoring traffic related to the Tribe’s casino. This agreement is renewable and has
been in place since the summer of 1995 The Tribe has also been able to make generous
contributions to the surrounding communities, They have sponsored numerous organizations and
events. These include youth programs, Sports programs, and local emergency service providers
such as the Sheriff’s Department and Fire Department. Thus the Tribe has made every effort to
help mitigate any impacts to County service organizations, The Tribe hopes to continue to support

such community activities.

Finally, the Tribe, as part ofits Highway 246 Mitigation Measures (unrelated to the instant
application), has installed signalization of the Edison intersection which is an improvement the
County itself has wanted for some time.

SECTION: 8
PROPOSED MITIGATION MEASURES

The application must state what mitigation actions are Planned to reduce adverse impacts
identified under Item Nos. 6 and 7 above.

The Tribe does not anticipate any adverse impacts with the use of land to be taken into Trust. The
Tribe’s intended purpose of land consolidation is consistent with the current surrounding zoning,
Since there are no adverse impacts to taking this parcel into trust, there is no mitigation action
necessary. Further, impacts on the local government tax schemes and services have been
addressed. (See above in Section 7.)

At such time as the property is developed, the impacts will be reviewed and addressed in the
environmental documents as required by the Tribal laws and ordinances, including all applicable
federal and state requirements related tq the impacts of particular uses.
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EXHIBIT B



Mr. James J. Fletcher, Superintendent

United States Department of the Interior

Bureau of Indian Affairs September 24, 2005
Southern California Agency

1451 Research Park Dr., Suite 100

Riverside, CA 92507-2154

Re:  Notice of Non-Gaming Land Acquisition of 5.68 acres for the Santa Ynez Band of
Chumash Mission Indians

Dear Mr. Fletcher:

These comments are-from Preservation of Los Olivos (POLO) and Preservation of Santa
Ynez (POSY) in response to the Santa Ynez Band of Chumash Mission Indians fee to trust
application for 5.68 acres of property located in the Town of Santa Ynez, Santa Barbara County.
Counsel for POLO/POSY was informed that the comment period for this application was
extended through September 25, 2005. POLO and POSY are citizen’s groups formed to protect
the character of the local area. POLO and POSY oppose the removal of these 13 parcels from
state jurisdiction for the exclusive benefit of the Santa Ynez Band of Chumash Mission Indians.
Please list POLO/POSY on your list of interested parties to this application using the address in
the signature block.

POLO/POSY agree that all fee to trust applications are subject to the regulations
promulgated as 25 CFR § 151.10. POLO/POSY point out that these regulations must include a
balancing of the interests of all affected landowners and local citizens against the interests of the
Chumash Band according to City of Sherrill v. Oneida Indian Nation, 125 S.Ct 1478 (March 29,
2005). This recent decision concerns the interests of local landowners to address additional
Indian land claims in federal court. Appellants POLO/POSY specifically state that they have
Justifiable expectations in the continued use and quiet enjoyment of their property and for state
Jurisdiction to continue to apply on these parcels requested to be placed into trust status. Sherrill
at 1490-1. The Sherrill decision recognizes that 25 U.S.C. § 465 is the method Congress has
provided “for the acquisition of lands for tribal communities that takes account of the interests of
others with stakes in the area’s governance and well being.” Id. at 1493. As made clear by the
Sherrill Court, all requests for lands to be placed into trust are additional land claims of Indian
tribes that must go through the 25 U.S.C. § 465 process. The reasoning of the majority in
Sherrill applies directly to 25 C.F.R. § 151.10 (2004), requiring the Department of the Interior to
now specifically take into account all of the factors protecting the justifiable expectations and
rebalanced equities in favor of retaining state jurisdiction cited in Sherrill before taking lands
into trust status for an Indian tribe. Sherrifl at 1493-4. POLO/POSY attach a letter from Deputy
Secretary James Cason regarding the Sherrill decision to the fee to trust applications in New
York as Exhibit 1.

These local considerations are particularly important in light of the major gasoline spill at
the Union 76 Station immediately across the street from these 13 parcels requested to be placed



into trust status. POLO/POSY attach the declaration of Kate Sulka summarizing the present
action being taken by the Hazardous Materials Unit of the County of Santa Barbara Fire
Department to address the gasoline contamination as Exhibit 2. Contaminated lands are not even
eligible to be placed into trust status. The proximity to this serious gasoline spill makes this fee
to trust application major federal action. A complete Environmental Impact Statement (EIS)
must be prepared to show that these parcels have not been affected by this contamination under
the National Environmental Policy Act (NEPA). As major federal action, this fee to trust
application is not eligible for any categorical exclusion or finding of no significant impact
(FONSI) to avoid the EIS requirements. Also, this EIS must address the cumulative impacts of
these 13 parcels and the 2 parcels composing the 6.9 acre fee to trust application currently on
appeal to the Interior Board of Indian Appeals.

POLO/POSY are including with these comments petitions signed by approximately 700
residents of the Santa Ynez Valley opposing this fee to trust application. Taking land out of state
Jurisdiction prejudices all of the local interests the people of the Santa Ynez Valley have strived
to maintain. These include the Western theme of the Town of Santa Ynez that the Chumash
Band would not be subject to if these lands are removed form the town’s jurisdiction. The health
and safety issues created by the traffic impacts also do not have to be considered or miti gated by
the Chumash Band. The fire and police protection needs for tribal developments also are not the
responsibility of the Chumash Band. All of these burdens fall on the remaining residents and
business owners creating a potentially unsafe and unfair situation. These community impacts are
exactly the types of impacts that must now be considered within the fee to trust process to protect
the justifiable expectations of the community as a whole and to prevent rekindling long dead
tribal sovereignty to the detriment of the majority of people affected.

POLO/POSY join with the Governor’s office in questioning the basis of the land claim
being made by the Santa Ynez Band of Chumash Mission Indians for this fee to trust application,
Each one of these fee to trust applications is an additional land claim. To now establish Indian
reservations where no reservations have ever existed raises serious constitutional questions very
similar to those raised in the Sherril case. It is not in the public interest to remove land from
state jurisdiction or to place land under the sovereign jurisdiction of an Indian tribe that is not
bound by either the state of federal constitutions. The Indian Reorganization Act requirements
for tribal governance create nothing more than sham democracies with no enforceable rights or
duties. Tribal governments are not accountable to anyone including tribal members. Congress
does not possess the authority to rekindle long dead tribal sovereignty or to create a separate
sovereign entity that was not recognized historically through 25 U.S.C. § 465.

POLO/POSY also point out the inadequacy of the Notice of Non-Gaming Land
Acquisition Application (Notice). The Notice does not specify any proposed or designated land
use for these parcels. Therefore, it must be assumed that there is no economic benefit to the
Chumash Band in acquiring these parcels. If there is no direct econoric benefit then the lands
cannot be placed into trust status pursuant to 25 CFR § 151.10. If the Tribe has development
plans, they should have been stated in the application. The Notice also does not contain any
explanation of how these parcels are deemed to be contiguous. In order to be contiguous, there
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must be an existing reservation of land for the Chumash Tribe. The lands the Chumash Tribe
occupies are private property of the Tribe and do not qualify as a “federal reservation.” This is
the same problem addressed in the Sherrill case concerning how the Oneida and United States
kept unilaterally referring to the Oneida private property as a “reservation.” The Supreme Court
specifically held that the Oneida Tribe’s private property was not a federal reservation or Indian
land as a matter of federal law. The Notice is inadequate as a matter of law in not giving actual
notice of the legal basis for claiming these lands are contiguous to a reservation of federal land or
Indian land.

It is impossible for POLO/POSY to comment on the specific land status language
contained in the Application for fee to trust because your Agency did not send our counsel a
copy of the Application as requested. Counsel for POLO/POSY will not be able to see the actual
Application until after these comments are submitted. For this reason, POLO/POSY assert the
right to supplement these comments after September 26, 2005 to address the land status issue.
POLO/POSY do appreciate the assistance of Mr. Jim Haynes in attempting to supply the actual
Application in a timely manner and verify this extension of the comment deadline.

We again request that POLO/POSY be listed as an interested party on all mailing lists

regarding the Santa Ynez Band of Chumash Mission Indians. We thank you for the consideration
of our comments and the attached petititons.

Sincerely,

JWen, President of POSY *

*Please refer to and cross-reference the similar letter sent by POLO, dated September 23, 2005
containing the signature of Doug Herthel, President of POLO and all supporting documents.
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OFFICE OF THE GOVERNOR

August 26, 2003

Via Facsimile (951) 276-G641 & U.S. Mall

Mr. James J. Fletcber, Superintendent e

Uinited States Departraont of the Dierior

- Bureau of Indian AfTairs

Southem California Ageucy .

145 Research Park D1, Suite 100 .
Riverside, California 923507-2154, : .

Re: Nélice of Non-Gaming Land Acquisition (5.68 Acree) Santa Ynez Band of Mission Indians

Dear Mr. Fletcher:

This is in respanse ta & notice received by (he Governor's Office regarding the Sania
Ynez Band of Mission Indian's (“Tribe") pending application o have the United States of
America accept the conveyance of approximately 5.68 acres of property tocated in Santa Barbara
County in {rust for the Tribe (“Trust Acquisition”). Though the Governor's Office received this
rotice in late June. at our tequest, your office courieously extended the time for coniment o
August 26, 2005

From the materials submitted with the application, itis our understanding thal the
proposed Trust Acquisition consisis of 1) parcels. AJ} 13 parcels are connguous o one another
and two of the parcels appear to be comiiguous fo the Tribe's existing t:ust Jands. From the
natice of application it appéars that ten of the parcels are vacant properties and that three of the
parcels have vacant housss or buildings on them. The application asserts that while no
immediate change of use is planned as aresult of the proposed Trust Acquisition, there may be
commercial or residential develepment on those parcels in the future. Seven of the parcels,
Assessor's Nos. 143-253.002, 003. 004, 0Q5, 006, 007 and 00§ are currendly zoned as X
commercia) lots. The ather six, Assessar's Nos. 143-254-001, (X5, 143.232.00}, 002, 143.242-
001, and 002 are currently zoned as commereial highway.

GOVERNOR ARNOLD SCHWARZENEGGER -+ SACRAMENTO, CALIFORNIA 05814 » (216) 445-2841
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Mr. James }. Fletcher, Superintendent
August 26, 2005
Page 2

‘n compliance with 25 C.F.R. section 151.10(b), the Tribe Lists, in section 4 of its
application, six Triba) nceds this acquisition would purportedly fulfill. These nre to help the
Trbe: (1) meel its oeeds ta bave jurisdictional control aver its land base: (2) mect its long-range
needs to establish its reservation land base by increasing the land base; (3) mwect the Tnbe's need
10 preserve its Jund base; £d) meet jts noeds to "'land-bank” propesty for future gencrations; (3)
meel its needs to expand its Tribal government; and (6) meet its need to preserve cultral
resources and profect the land from environmentsl daraage, irespass or jurisdiciional conflict,

i its essence, the Tribe's need for this acquisition amounts to a desire o fulfill what it
concedes is o “top philosophical priority” - “the re-acquisition of ils aboriginal Jands.”
(Application (“App."), p. 8.) Secondarily, this acquisition appears to fulfii) a Triba) goal to
acquire more commeccially viable land pow o that it may be “land-banked™ for future Tribal
sconomic or residential development. (App., p. 10.) This is aliraclive to the Tribe because such
tand, if placed in trust, would allow the Tribe 10 argue thar State and local land use reguriation did

“not apply. Moreover, it would invest that land with the commercial advantage of being free of
property 1ax. and porentinlly State income and State and local sales (ax liability for certain rypes

- of economic activities. Additionally, the Tribc suggests thal a trust acquisition at this dme is

aecessary in order (o protect Tribal cultural resources. (App., p. 1))

In support of ifs ¢laim thal the Trust Azquisition would constitute re-acquisition of the
Trite's aboriginal junds, she Tribe appears to assect an eatitlement to any lands that were part of
<he “Chwmash cultural group’s” teryitory prior to the (irst European contact. (App., p. 7.)
Generally, this would encompays seven thousand square rdiles of land extending from Malibu in
the South to Paso Robles in the Noril, o Kern County in the East and the Northern Chamel
[slands 1o the Weest, (Jd.) More specifically, the Tribe szems to contend rhat the Trust
Acquisition i3 part of lunds that were purportedly granted by the Mexican Governor

Micheltoreno to certain “tribal leaders” of the "Santa Tnes Indians.” (/d.)

“Underpinning the assertion of its need for additional dcvc]bpable land s the Tribe's claim
hat only 30 of its existing 129 acres of wust land is developable und that “much” bul not all of
that land has slready been doveloped. (App., pp. 10-11.)

The Tribe's asserted justification for acquisition es a means of preserving Tribal culwral
resowrces is the sugeesiion that because cultural rescirces were discovered on anoiher sile
rearby, there might be cultural resources on these lands and (hat this zassibility Justifiss a trust
acquisition at this ume. This sugpastion is, of ccurse, specutaijve,

The Department of iterior policy for-trust scquisitions provides that land may e taken
intrust when the Secrelary of the literior determinies that the “acquisiiion 1s necessary to°
facilitate tribal se’f-determination, econonsic development, or Indian housing.” (25 C.F.R. §
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Mr. James J. Fletcher, S\_‘pcnnicndcnt i
August 26, 2003
Page 3

151.3¢a)(3).) In this case, there has been o showing that the Urited States' failure to accept the
proposed Trusl Acquisition will: (a) preclude the Trbe from developing any needed housing for
its members; (b) prevent the Tribe from proceeding with an economic development; or (c) leave
Tribal cultural resources at risk. Similarly. there has been no showing that this trust conveyanse

is essential to the Trbe's ability to excrcize sovereisn authority.

_ In conrast o the absence of any imincdiate impact (o the Tribe of & denial of its instant
trust application, this Trust Acquisition, if approved, would have 8 significant individual and
cumulative adverss impact on the Stale and its politicat subdivisions within the meaning of 25
CFER. seclion 151.10, subdivisions (¢) and (f) and should, therefore, be demied.

A, The Tribe Has Falled to Provide the Demonsiration of ITmmedtate Need or
Neceyssity Required by 25 U.S.C. Seetion 465 and 25 C.F.R. Section 151.3(a)3).

The Tribe notes in its applicaiion that it curvently exercises govaraign control over 139
acres of lend including 12.6 acres of recently acquired land thel allowed tbe Tribe 1o consolidate
the northern and southern portiors of its w@Titory into a single geographie wut. The Tribe also
1otes that its eurrent membership is 157, Despie the fact thar this equates to more than .885
“acres of land for each man, woman and child, or approximately 3.5 acres for each family of 4,
[he Tribe asserts tatit does not have enough land. Its principal contention is that only 50 acres
of the 139 are develapable and that "mast” of those acres have been taken up by its recently
expanded and highly successtul casino and holel commercial venlure smd existing residential
"development. Though it concedes that there is Jand that can be developed for “‘small scale

" residential enhancemients” (App., p. 11),.the Tribz suggests hat it naeds additional land for

.

possible future residential use or possible fulure conunercial activities.

A desire for additional land, however, does not render an acquisition of 1and “necessary”
within the meaning of 25 C.F.R. section 151.3(a)(3). Nothing in the legislative history of 25
1J.S.C. section 465 ("IRA" or "Section 465") suggests eny Congressional intent for the Secretary
of the Interior 1o take land into trust for 4 ribe in (he absence of & deruonstrable immediate need.
To the contrary, (hat history establishes that Section 4G5 was enacted in response (o the
imumediate need (o provide land for homeless Indians for (he purpose of creating subgistence
omesteads, consolidating nreas within g reservation, for grazing and other similar agricultural
surposes. (See House Report No. 1804, 71" Cong. 2d. sess. (May 28, 1934) a1 6-7; 78 Cong.
Rec. at 9,269, 11,123, 11,134, 11,726-30, 11,743.) Neither tbe term nor the concept of "land.
Sanking” for future gencrations or fulure speculutive needs apnears anywhere in Section 465, the
Deparmment of Interior's regulations or the legislative history of either. (See, for example, 25
CE.R, section 151.11(c) which requires the submission of a business plan detailing the economic
benefit 1o o tribe of a proposed economic activily where, as here, some of the parcels ot {3sue are
nol.contiyuous 1o the Tribe's exisiing “reseivation” as that term is defined in those regulutions.).




v, James J. Fletcher, Seperintendent
Atlgust 26, 2005
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Sinalarly spec alative s the Tribe's assecion thal same of its cultural resources might be
at fisk if this Trust Acquisition were novapproved  lntbis regard, the Tribe argues that ()
- significan) archaee [2ical/eultural Tesource was rzeently discovered on prupesty adjacent” to the
~rine's irust lands anc that oecavse of the “oroximity’” of the Trust Acquisition o that discovery,
_there is o "poteniial” that such resourees might exist on tae Trus! Acquisition as well. (App. p.
[1.) The Trite has hag control o the Trust Acquisition for more (han TYO YEirs and the
compleie ability to conduzt an archacojogical survey. The fact that the Tribe hes not uncoverad
any siles on the propenty iri this period of time suggests strongly that wo such sites exist. In any
gvent, Ui mere possibility that such a site aight existis not 2 valid basis for 2 trust acquisition,

Further, while the Tribe seeks to jushfy the acquisition as o T-sequisiton of the
~Chumash cullural group's” aborginal territory, it has vot demoustrated either a political
cntitlement to {hat ermilory or, assuming such an entitleiment were established, that an acquisivion
of this nature is essential either 1o its exisience as a Tibe or fo its ability o function,

While there are numerous discropancies cn detalis, historicai £¢0OUNLS of the Chumash'
agrée that prier o European conact the Chumnsh did nat constitute a smgle palitcal entity dul
ather were 8n dmalgim af peoples speaking roughly six e eight & fferent but celeted languages
in contiguous linguistic temitorics. Within each ngustic wrritory there were villages typically
f 15 to SC dwellings thal coustituted separate and {ndapendent political enuties each controlied
by a chieflain (although some chiefizin ol various Umes may have controlied more than one
villzge) Altogether it is esnpiafed that there were adout |50 sucn villages in all of these
hingaistic leritores. The Tribe's trust lands ace ineated e wrritory of a single linguistic
roup Wat by some accounts cotld have contained up to SO different politically independent
villages. Thus, in the absence of a more detui’ed explacation from: the Tride, there does nol
appear o be any basis far o claim by the Uribe to all Chumash.linguisiic group aboriginal
rerritory. Acceptance ol such 2 claim by the Unitcd States couid justify the acquisition in srust of
seven thousand square miles of land now cecupied by an overwheimingly non-Native Amernican
sopulation well beyond the needs of 2 157 member tibe that ajready exercises sovereign
auth.ority over more [anc then it is currently wiliz.ng.

. e

'See generally, Califonia’s Chumeash-Indiuns, Szma Barbars Miuscum of Natural
History, F2 Nature Books 1996, Rev. Ed. 2092: The Chumash Indians Adver
Secularization, fohwson, Califernia piseion Studies Association, Nowv. [425;
Anthropology and the Makiag of Chumasn Tradition, Haley & Wilcoxon, Current
Anthropoloyy vel: 38, no. §. Dec. 1997, Ereyclopedia of Nerth American Indians.,
Chumash, Houphon Miffiin. ’

N
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Mr. James J. Fletcher, Superintendent
August 26, 2008
Page 5

“The aboriginal po.itical confituration of the Chumash linguistic tenitories, in Which the
Santa Ynez Valley was variously under the control of up to 50 independent tnibal entities, was
iiselfobliterased durirg (he Mission era. Most scwrees appear to agree that very shortly after
establishment of the Missions thera were no politically independent villages in the Santa Ynez
Valley, all Iudians having been snbsumed within the Spanish political system, Spair, the initia)
political successor to the aboriginal sovereigns after conquest, was sueceeded in political
authority by Mexico, neither of these sovereigns baving recognized sovereignsy in any aboriginal
political entlty. (See, Aboriginal Title: The Speciai Case of California, (1986} 17 Puc. Law.
Journal 391, 400.) Similarly, in the Treaty of Guzdalupe Hidalgo, the United Ststes recognized
. no sovercignly other than its own over the newly acquired-land, and, upon admissior, of
Caiifornia into the Union, rescrved ne fndian lands from Swute )\msdmmn a3 it had with other
siates. (Sec, Californ:a Admission Act of Sept. 9, 1850, 9 Stat, 452.)° Though the United States
has subsequently compensated individual Indians for lost land in several acts (sce, Aboriginal
Title: Tha-Special Case of Califomia, supra, at pp. 400-415), the purpose of those enackments
" was nol o recognize sovereign litle by any government oy title by any indjvidual Indians.
Instead, their purpose was 1o foreclose possiblo claims of aboriginal title nliogether. (I1d. at 419))
For the Secretary of the Intevior to determine to add additional land to the Tribe's existing trust
fancs merely for the purpose of allowing the Tribe w0 re-acquire aboriginat lands would thus be
contrary lo established Congressional policy.

When the Tribe eventuaily received recognition from the Uniied States, it was recognized
as a new political entity comprised of the remnanis of the imany different independent villages—
noi as the continvation ol ary pre-existing palitical entity. Undet the Mission Indiuns Relief Act
of 1891, (he Tribe was recognized and its reservation established in ocder to provide land for
homeless Indiang and a mears by which those Incians could survive economically. When

‘Under the Land Claims Act of Marelt 3, 1851, 9 Star. 631, the United Stales
determined, through 2 board of lund cormunissioners, (hat the land in the Santa Ynez
Valley had been granied to the Cathotic Chvrch and other private individuals.
Additonally, in a report required by seclion 16 of the Land Claims Acl, the board
detemmined that ndians living in and around California Missions, though asserting
grants to them by the Mexican Governor Micheltoreno, could not provide sufficient
documentation supporting any such claims. A subsequent suit by the Catholic Church
in 1853 likewise did voi validate any Indian ¢laims 1o lands arourd the missions. Thus,
subsequent fo Califomia’s admission to tae Union, the United States not onlv did not
reseive any lands otherwise ceded to State sovereignry for the sovereign use of any tribe
of Indians, but u aiso d:0 not recognize non-severeign rifle (o any such lands by .~
individuals J\dmns oY groups ofIndmns ‘
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M. Jamnes J, Flétcher; Superintendent
Augusi 26, 2005
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Section 465.was subscquently enacted in 1934, 11 had 2 nearly identical purpose. That pumpose
was nol to re-establish the aboriginal territory of any pre-existng mibe. Rather, it was to pravide
a secure place for Indians 1o ve and to become financially independent.

Simply put, in pre-contact limes there was no Santa Ynez Band ¢f Mission Indians or any
single independent political entity constiniling 2 collection of the many different villages in the
Santa Ynez Valley The Santa Ynez Band's, tervitory is tie lerrilory assigned to it by the federal
gavemment because of United Stales' policy 1o'provide land for homeless [ndians whose
sorvival depended upon the pravision of such land. :

In summary, the Trioe has not demonsiratad an entitiemeni lo seek sovereigrly over the
aboriginal lands of Chumash villages in Unguistic territories outside of the Santa Ynez Valley
and has not demonstrated that it is the successor in inferest (o ony of the independent political
villages of the pre-contact Santa Ynez Valley., In any event, the objective of re-acquisifion of
gboriginal lands is aot a valid basis (or approva) of a trust acquisition under the IRA. Certalnly
nothing in the TRA suggesis that the esteblishment of tribal political contzol over |and
overwnelmingly populated by non-Indians is a valid basis for a rrust acquisiion. The United
~ Stales Supreme Court vecognized in Ciy of Sherrill, New York v.-Oneida Inclian Naiion of New
York (2005) 125 §.Ct. 2290, 161 L.Ed.2d 1103, that the lang passage of time and the creation of
vesied non-Indian political and privaie interests or former Indian territory argue strongly against
enyJegal right 1o that terrilory. The ability to bning such territory under the sover¢ign contwol of
the Tribe through the (rust acquisition process exists only in the IRA. Where, as here, the Tribe
has made no showing of an immedialely cognizable neec for the acquisition 2nd has failed fo
thow that the acquisition of puiporied aboriginal tenstory would not create intense adverse inter-
Jurisdictional conflicts as vequircd by'zhe IRA, its application should be denied.”

*As the Supreme Count noted:

Recognizing these practical concerns, Congress has provided a mechanism
for the acquisition of lends for-tribal communities that tales account of the
inferests of athers with stakes in the arca's govemance and well being
Tirle.25 U.S.C. § 465 authorizes the Secretary of the Intesior to acquire

‘land in trust for Indians and provides that the (and "shall be exempt from
Stale anc Jocal taxadon.” See Cass County v. Leech Lake Band of

Chippewa Indians, 324 U.S. 103, 114-115, 118 §.Ct. 1904, 141 L Ed.2d

90 (1998). The regulations implementing § 465 are sensitive (o the
complex interjurisdictionai concerns thar arise when & lribe seeks to regain
soversign control over territory, Before approving an acquisition, the
Seorefory must consider, among other things, the tibe's need for '
additional land; “(tihe purposes for which the land will be used™ "the -
impaci on the State ard ils political subdivisions resulting from the
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B. ' Any Benefit to Tbe Tribe From this Froposed Trust Arqulisition is Far
Outweighed by the Adverse Individual and Cumulative Adverse Effects Approval of
thls Trust Application Would Have on the State,

Approval of the Tribe's application abscnt & showing of immedinle need or necessily
could have polentially severe adverse cumulative inipacts on California. There are 108 {ederally
recognized tribes in the State. [f this Tribe is permilled to acqure land in tust when it has no
immediate need for that land, other tnibes in the Siate may ¢laim entitiernent 10 the sume
ircatment by the Depariment of the Interiot pursusnt to the provisions of 25 U.8.C section 476,
subdivisions () and (g) which pravide that no agency of the Uriled States shall make a

* determination under the IRA that “classifies, enhances, or diminishes the privileges and
‘mmunities svailable toan [ndian tribe relative to other federaily recognized Iribes by virtue of
sheir status as Indian tribes” and thar any decision that does diseriminate in that fashion'shall
nave no force or effect,” Allowing up 1o 108 federally recognized wibes in California 1g.place
into trust land for which diey have an abeaginal claim could involve more than 75 million
acres—ihe mmount of land many inibes io this State have claimed would have been theirs had the
Uniled States ratified 19" century treatice granting that ecreage. Congress rejected those treaties
Secause of the impact that granting tribes that amount of land would have had on California in
the 1850s, Whatever impach those ireaties might bave had on California in the 19™ Century pales
in comparison 1o the impact of contemporary removal of a comparable amown( of land from the
State's authority over land use and taxation—both of which are fundainental altributes of its
sovereignty. Such a result would conatitute federal interference with the powers reserved to th
Stale in a manner patently at-odds with the intent of the Tenth Amendiment. :

Further, the Tribe's claim that there would be no :wisdictional conflicts if this land were
“taken into ust is belied by the Counry of Santa Barbara’s present thability 1o complete an
. agreement with the Tiibe over land use resirictions on its pending 6.9-acre trust acquisition and
the appsal of the Bureau’s decision to approve thal application by adversely affected residents in
the swrounding community. 1t is also belied by the County’s reguest {in its August 10, 2003,
comunent lelter on the Trast Acquisition) that the Burcau refrzin from upproving this application
pending execution of an agreement between the County and the Tiibe over land use and other
maiters afTscting the Trust Acquisivion. .
Additionally, as tae County’s comment letier demoustrates, and contrary 10 the Tribe's i
zssertiens, there arc tremendous tax implications for jocal governmenl should this property be
taken into rust; The propety is commercially zoned for the mostpart. In its spplication, the

removal of the land from the 1ax ralle’; and "(j)wisdictiona) problems and
patentia) contlic:s of Jand use which may arise.” 33 CFR § 1571.10 (2004).

(City of Sherrill, New York v. Gnelda Indian Natien of Nevs York, 161 L.Ed.2d at p, 1494.)
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Tribe calculmes oaly the current assessed value of the property in caleulating the tax lose 1o the
Counly. However, the County's comment demonstrates that {{ the property were comnuercialty
developed, the potential Juss Lo the Counly would be over forty million dollars. {See, County
-omment attached hereto as Exhibit A.) The comiment als0 demonsuraces that even if the
property were not developed, the loss (o the County over the next 50 years for land that could be
immune from: taxation in perpetuity would be more than 2.3 million dollars,

Similacly, there are significant implications for non-Tribel businesses focated in the
adjacent business district  Freed from the requircment to pay State and local property, sales and
income lzxes, Tribal businesses could plainly undercut non-Triba. businesses to an unfair ~ —-
commercial edvantage. That this concem is real is demonstrated ay the newspeper erticle
attached hereto as Exhibit B. Simply put, there is nc basis in the IRA for continting to graot the
Tribe the political. regulatory and eccnomic sdvancages of trust status whea the Tribe's political -
and economic survival ts no langer an issue. The Tride does noi cisimt that its casino and hotel
Lus:aess, which i exempt from Stare and local taxacon, is insufficiens tc allow the Tribe to |
function as 2 wiba) governmenl or Lo wravide for the economic well-bejug of it 157 members.
indeed, the Tuibe's income from those two businesses slone by all accavnts is able to provide
income disiributions 1o Tribal members that substantially exceed the average indivicual income
i Santa Barbara County. The IRA combined with the Indian Gaming Regulatory Act has
cccomplished its purpase with respeet (o this Tribe,

C. NEPA Requires that the Bureau not Make u Decision op & Trust
Applieadon Until it has Examined All Reasonably Foreseeable individual
snd Cumulative Adverse Impacts an Approva) Mignt Have on the
Environment, '

The Tribe's applicaiion indicates that it Fas no plans to perform an snalysis of the
notential individual and cumulatve adverse :nipacts this acquisition nvgnt have on the
envivonmenl.: Lnstead, the Tribe claims thet this profect is entitled to a categorical exclusion. A
transfer of regulatory author:ty from the State ta an Indian tribe that may have the consequence
of eliminaling regulatory preclusion of a development (hat is reasonably foresceable compels the
preparation of an environmiental impazt statemenl. {Anacostia Warershed Soc. v. Babbir
(D.D.C., 1954) 871 F. Supp. 475, 482-483; Conuer v. Burford (5" Cir. 1988) 848 F.2d 1441,
1450-1451; Sierra Club v Peterson (D.C.Cir 1983)717 F.2d 1409, 1412-1415.) In this case,
wh:le the Tribe has no apparent irumediate plans to develop the Trus: Acquisition. if has
. indicated that it may develep (ne proparty in (he (Uture for coinmercial or residential purposes.
Thus, such developent, without full federal or Steie regulaloty control, is a reasonable
foresecable consequence of the approval of this Trust Acquisitien and the potential individual
oné comulative adverse impacts of such developinent inust be analyzed in an environmanta)

v
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impact statement, Further, as noted by the County in ite comment letier, the Bureau has an
obligation to conside: the impact of the yarious 1rust acquisilions the Tribe has pursuec and is
pursuing on a collective rather than a piecemeal basis. The Bureau should not consider die
Tribe's current application in {solation but rathes in the centext of its appstent intention io pursue
Further ecquisitions for the sake of the "“re-acquisition of {ts aboriginal lands."

- CONCLUSION

For the foregoing reasons, the Govemor's Office opposes the Trust Acguisitior. at this
time and requests that the Bureau deny the Tribe's proposed Trust Acquisition. This acquisidon
does not seein jusrified under the requirements of. or in accord with the intent underlying, the
[RA, Thank you for the apportunity (o camment on this application.

Sincerely,

PE%ER SIGG% _

Legal Affairs Secretary

Altachments
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- INDIANS, 1567-1930

{PLATES 33-37|

HE maps of this division of the Atlas znd Plate 474, “Indian Ces-
sions, 1750-13g9,” of the division “Lands” illustrate the history
of the Indians.

Indian Tribes and Linguistic Stocks, 1650
[PLATE 33]

The names and locations of tribes were derived in the first instance
from a map in Clark Wissler, The dmerican Indian, and edit., New
York, 1922, ¥ig. 81, and thosc of the linguistic stacks, with onc excep-
tion, from a map endded “Linguistic Families of American Indians
North of Mexico, by J. W. Powell, revised by Members of the Staff
of the Bureau of Americzn Ethnology,” published in 1915 by the U. &.
Bureau of the Census in its volume entitled Zndian Population in the
United States and Alaska, roro, Washington, 1915, facing p. 9. The
exception is the several small linguistic groups of California and Oregon,
which were united. The first draft of the map as thus compiled was
thoroughly revised in 1930 and 1931 Ly Dr. John R. Swanton of the
Bureau of American Ethnology, at whose suggestion many changes
were made.

Asitis not certain that the Ais, Tekesta, and Calusa tribes of southern
Florida belonged to the Mushkogean stock the symbol for the latter
is here shown in bands of color.. Tn 1650 the Arawak had been swept
off the Bahama Yslands and had been destroyed in Cuba, with the
exception of a small number living at the eastern end of the island.
Hence their name and the number referring to them are shown in
brackets, The Hurons had been destroyed and driven from their native
region in 1648-1649 and the Tobacco Nation in December, 1649.

Indian Battles, 1521-1890
[PLATE 34

These maps show the Jocation of 198 Indian battles fought within
the limits of the present continental United States between 1521 and
18ga. The battles are shown on four maps covering successive periods
(1521-17c0, 1701-1800, 1801~18435, 1846-1890) in order to reveal the
gradual westward movement of Indian warfare with the advance of
the frontier. These batrles include only thase between Indians (aided or
umaided by whites) fighting under Indian leadership on the one side,
and whites {aided or unaided by Indians) fighting onder white leader-
ship on the ocher side. They have been chesen, out of a great number of
actions, because of their relative magnitude and historical importance.
A few bartles were excluded for lack of definite: information. As an
Indian siege was usually of an informal character, sicges are included
under the designation “battles.” Before 1775 enpagements were between
the Indians and the English, Freach, or Spanish (chiefly in the South.
west), and after 1775 they were between the Indians and the Americans.
Unnamed battles are designated by the names of the combatants.

The maps are based upon information derived from official reports,
accounts of Indian wars, general and local histories, biographies and
reminiscences of Indian fighters, maps, etc.

Indian Reservations, 1840, 1875, 1900, 1930
[FLATES 35-36]

These four maps illustrate the history of Indian reservations from the
close of the Revolutionary War in 1733 until the present time (1930).
Plate 35A shows the reservations in 1840 after the reservation policy of
the federal government had been in operation for half a century and
after the Indians to the eastward of the Mississippi River had been
removed to their reserved lands, which lay chiefly to the westward of
Arkansas, Missouri, and Yowa, and extended from the Red to the Litte
Nemaha River. In 1840 the area of the “Indian Territary” was at its
maximum. Plate 358 shows the reservations in 1875 when their total
area, 166,000,00c acres, was at a maximum. Plate 364 shows the
reservations after a considerable reduction in area had been effécted,
notably by the application of the Dawes act of 1887, which provided
for the allotment of the Jands to the Indians in severalty. In 19c0 the

acreage of the reservations was 78,000,000 ncres. Plate 368 shows the
reservations in 1930, forty-three years after the passage of the Dawes’
act, when their area had been reduced to 39,000,000 acres.

The date accompanying each reservation is the date of its origin
as given by the most trustworthy authority. It may be the date of 2
treaty, executive order, act of Congress, or other officizl action. In-
formation respeeting reservations is often conflicting. The ehief sources
that were used are as follows: Plate 35A and B, Chatles C. Royre,
Indian Land Cessions in the United States (Eightecnth Annual Report
of the Bureau of American Ethnalogy, Washington, 189g), Part II, Pp-
638949, with accompanying maps; Plate 364, Royee's Jridian Land
Cersions, “Schedule showing the Names of Indian Reservatons,” in
dunttal Report of Departmeni of Interior, 1500, pp. 601~618, and Map
showing Reservations, Washingtan, 1500; Plate 368, General! Data
Concerning Indian Rescruations, Washingeon, 1930, with manuscript
additions made by the officials of the Office of Indian Affairs, and Map
of the United States weat of the Mississippi River showing Activities of
Bureau of the Deparoment of the Interior, Washington, 192¢. The
maps on Plate 36 do not always show small tracts reserved for agency,
school, burial, or religious purposes, or other small arcas difficult to
depict. Small reservations whose boundaries cannot be accurately
marked owing to the small scale of the maps are shown by means of
rectangles approximately proportional to the areas. This is also true of
the following somewhat larger reservations on the map for rgje:
Washington: Yakima, Colville, Spokane; Oregon: Warm Springs,
Klamath; Montana: Crow; South Dakota: Pinc Ridge.

Indian Missions, 1567-1861
[PLATE 37)

This map illustrates the Indian missions established within the present
continental United States between 1567, when the first permanent
TFlorida mission was founded, and 1861, the year of the outhreak of the
Civil War—a year which roughly marks the end of the period of pioncer
Indian missions. The missions that areillustrated are religious missions,
althongh many of them in addition to inculcating religion conducted
secular schools and gave industrial training. The missions were vari-
ously named. Many of them bore names derived from religious history.
Frequently they bore the name of the Indian wibe that they served or
the name of the place in which they were located. Some of them bore
several numes. When a choice of name had to be made, the more
inclusive name was often preferred; and of inclusive names, the onc
derived from the name of cthe tribe was usually chosen. When, however,
a name otherwise derived had acquired much historical importance
it wag regerded as preferable. Missions that served more than one
tribe are often designated by the name of the principal tribe.

The missions that are mapped are permanent missions; temporary or
visiting missions are disregarded. The stationing of a missionary
vithin 2 tribe for a considerable period was regarded as a test of per-
manency. This usually resulted in a mission station consisting of one
or more buildings uzed for religious, educational, industrial, or residen-
tial purposes.

The cate {ollowing the name is the date’of the establishment of the
mission. In a few cases, owing to the lack of precise information, this
date is only approximate. The name of the denomination founding or
supporting a mission is indicated by an appropriate abbreviagon.
Those missions marked "'Pr.” (Protestant) were founded by organizations
representing several denominations, such as the American Board of
Commissioners for Foreign Missions, o, in u few cases, by Protestant
ministers independent of denominational aid. When several denomina-
tons have missions of the same name near one another the name of the
mission js given but once.

Qwing to limitations of space and of information the following rules
of inclusion were adopted: In those cases in which a denominadion had
more than one mission to an Indian tribe in a given state, only the
earliest one is as a rule mapped. The later enes, however, are mapped
when they have considerable historical importance. Itis for this reason
that all of the Catholic and Moravian missions in several of the states
are shown. On the other hand, following the general rule, only the
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INDIANS

carliest Protestant missions in several of the Southern States to the
Cherokees and other tribes arc shown. When a mission moves from one
location o anather within a state only the first location is mapped.
The case of the Kaskaskia mission in lllincis, however, is an exception
to this rule. Each “X” marks the location of a wissionary establishment.
In the case, however, of the Guale, Timucua, Apalache, and Pueblo
missions, owing to the absence of precise information respecting the
first mission, the center of the mission field is marked; and in the case of
some itincrant Methodist missions the chief preaching station is marked.

The sources of infarmation for this map are diverse. Of the special
histories of missions, the following were most serviceable:

J. G. Shea, History of the Catholic Missions among. the Indian Tribes of the
United States, 15291854, New York, 18555 A. C. Thompson, Pratestans Mis-
sions, New York, 1894, pp. 59-137; William Gammell, Histery of American
Baptist Missions, Boston, 1494, pp. 313-343; Isaac McCoy, History of Baptist
Indian Missions, Washington and New York, 1840; Nathan Bangs, 4 uthen-
dic History of the Missions under the Care of the Missionary Sociely of the Methodist
Episcopal Church, New York, 1832; W. P, Strickland, History of the Missions '
the Methodist Episcopal Church, Cincinnati, 1850, pp. 77—159; Ashbel Green,
Hislorical Skeich of Domestic and Fareign Missions in the Preshyterian Church,

Philadelphia, 1838; W. H. Harc, Hand-Book of the [Episcopal] Church’s Mission
40 the Indians, Hartlord, 1914; A. C. Thompson, Moravian Missions, New York,
1882, pp. 267-341; G. H. Loskidl, Hintory of the Mission of the United Brethren
among the Indians in North America, London, 17643 R W, Kclsey, Friends and
the Indians, 1655-1017, Philadelphia, 1917; Albert Keiser, Lutkeran Mission
Work among rhe American Indians, Minneapolis, 1922; Z. E gelhardt, Missions
and Missionzries of Califarnia, San Francisce, 1908-191 5; Joseph Tracy,
History of American Mirsions to the Heathen Srom their Commencemnent to the
Present Téme, Worcester, 1840; Annual Report of the dmerican Board of Com-
missioners for Foreign Missions, Boston, 18161 861; Baptiss Missionary Mayozine,
Boston, 181718615 Foreign Mistionary Chronicle, Pittsburgh, 1833-1840;
Minates of the General dssembly of the Presbyterian Church, Philadelphia, 1802~
18615 Minutes of the dnwual Conferences of the Methodist Lpiscopal Charch,
New York, 1773-1861; Report of Commisisaner, for Indian Affairi, Washington,
183418615 Catholic dlmanac, Baltimore, 1837-1861; H. E. Bolton, Texas in the
Middle Eighteenth Century, Berkeley, 1915, and other books and articles by the
same zuthor treating af the Southwest; F. W, Hodge, Handbook of dmerican
Trdians, Washington, 1912; R. G, Thwaites, Jeruit Relgrions, Cleveland, 1896~
1901, and Early Pestern Travels, Cleveland, 1904—1907. Use was also made of
state and county histories, church histories, Indian tribal histories, lives of

ies, and the publications of state historical socieries and of the Burean
of American Ethnology.
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

14154

Honorable George Miller

Chairman, Committee on Natural Resources
House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

At the hearing before the Subcommittee on Native American Affairs on
H.R. 734, to amend the Act entitled "An Act to provide for the extengicn of
certain Federal benefits, services and assistance to the Pascua Yaqui Indians
of Arizona, and for other purposes,” we were asked by Mr. Richardson to™
provide a list of nonhistoric Indian tribes. e

The Bureau of Indian Affairs (BIA) does not maintain a comprehensive list of... = -~
nan-historic tribes per se. The determination is usually made on a case by ~~ .
case basis and arises in the context of our review of proposed constitutions ™ - e
submitted pursuant to the Indian Reorganization Act (IRA) of June 18, 1934, "~ - —
(48 Stat. 984) to the Secretary of the Interiar (Secretary) for his legal and .
technical review and approval of such documents. The 1988 amendments to the :
IRAxeque,magotrertmngs,dnSecretazytoadvisetletﬁbeinwritj:g .-
30 days prior to calling the election of any provision which he fomd

contrary to applicable Federal law. Since passage of the IRA the Department ~-a
of the Interior (Department) has distinguished between the powers possessed

by an historic tribe and those possesged by a camumnity of adult Indians

residing on a reservation, i.e. a non-historic tribe. The distinction -
affects the group’s authority to define its membership and determines who T
is allowed to vote. Members of historic tribes are entitled to vote even -
if they permanently reside off the reservation. Members of adult Indian -
commmities are entitled to vote only if they reside on the reservation or
are temporarily abeent. Because the distinction between historic and
ncnhistoric tyibes affect the Secretary’s view of their powers, it is key T
to advising the tribe what provisions of their propoeed constitution or 4
amendment may be contrary to applicable Federal law as required by the IRA.

Section 16 of the IRA as original enacted provided in part:

Section 16. Any Indian tribe, or tribes, residing on the same '
reservation, shall have the right to organize for its cammn -
welfare, and may adopt an appropriate comstitution and bylaws, R
which shall become effective when if] a majord

the adul of -or of i idi




such reservation, as the case may be, at a special election
authorized and called by the Secretary of the Interior under such
rules and requlations as he may prescribe. Such constitution and
bylaws when ratified as aforesaid and approved by the Secretary of
the Interior shall be revocable by an election open to the same
votersaxxicmductedinthesanemarmrashereinaboveprovi@d.
Amendments to the constitution and bylaws may be ratified and
approvedbytheSecretaIy'inthesanenannerastheorigjnal
constitution and bylaws.

49 Stat. 978, 25 U.S.C. § 476 (1986).

In response to a request for an explanation of what were the powers vested
in an Indian tribe by "existing law," the Solicitor issued a lengthy opinion
discussing the inherent powers of Indian tribes. Sclicitor’s Opinion
(Oct. 25, 1934), 55 I.D. 14 (1934), 1 Op. Sol. on Indian Affairg 445, 459
(U.s.D.I. 19879). Shortly, thereafter, on December 13, 1934, the Solicitor
advised the Secretary that Section 16 contemplated two  distinet and

alternative tvpes of orvanization. These were explained and defined by the

Solicitor as follows:

In the first place, it [the IRA] authorizes the members of a
tribe (or of a group of tribes located upon the same reservation)
to organize as a tribe without regard to any requirements of
residence. In the second place, this section authorizes the
residents of a single reservatian (who may be considered a tribe
for the purposes of this act), under Section 16 to organize without
regard to past tribal affiliation.

Solicitor’s Opinion, M-27810 (December 13, 1934), 1 Op. Sol. on Indian
Affairs 484, 487 (U.S.D.I. 1979).

The Solicitor further explained that when Indians organized urder Secticn 16
as menbers of a tribe or tribes their constitution and bylaws must be
ratified by a majority wote of the adult members, whether residents or
nonresidents of the reservation. On the other hand, if the Indians were
organized as residents of a single reservation, ratification of their
canstitution and bylaws could be accamplished only by a majority vote of the
adult Indians residing on such reservaticn.

Holding of Elections under the IRA of June 18, 1934, promilgated by the
Comissioner of Indian Affairs on Octcber 18, 1935. 55 I.D. 355. The
interpretation of Section 16 as providing or two types of tribal organizaticn
with different voting rights for nonresidents is retained in the current
regulations an Secretarial elections. 25 C.F.R. Part 81.




In addition, the IRA authorized the Secretary to acquire land through

purchase for Indians, landless or otherwise, and to proclaim new Indian
reservations an lands acquired pursuant to any authority conferred by the
IRA. (See Sections 5 and 7 of the IRA, 48 Stat. 984, 25 U.S.C. §§ 465, 467
and the legislative history of the IRA). Section 19 of the IRA defined
"Indians" not only as "all persons of Indian descent who are members of any
recognized [in 1934] tribe under Federal jurisdiction, " and their descendants
who then were residing on any Indian reservation, but also "all other persaons
of one-half or more Indian blood.® The Practical effect of these provisions
was the creation of new ‘“tribes" where none previously existed. Once the
land was acquired for these Indians, they then were entitled to organize
under the provisions of Section 16 of the IRA and adopt a constitution and
bylaws.

The constitutions adopted pursuant to Section 16 of the IRA varied consider-
ably with respect to the form of tribal govermment. The powers of self-
government. vested in the tribes organized under the IRA also varied according
to the circumstances, experiences and resources of the tribes. See F. Cohen,
Handbook of Federal Indian law, p. 130.

In implementing the reorganization of tribes, the Department wade the
distinction between groups which were oruanized as historic tribes and groups
which were organized as comunities of Indians residing on one reservation.
F. Cohen, Handbook of Federal Indian Iaw 130, n. 67 (1942). The distinction
between the powers of the two types of organization was established in a
Solicitor’s Opinicn. Solicitor’s Opinion, April 9, 1936, 1 Op. Sol. on
Indian Affairs 618 (U.S.D.I. 1979). The same opinion but with a different
heading and bearing a date of April 15, 1938, appears at 1 Op. Sol. on Indian
Affairs 813 (U.S.D.I. 1979).

The distinctions were based on the differing requirements of the IRA, i.e.,
the reorganization of existing tribes and the creation of "new" tribes, and
the unique historical circumstances that existed in some parts of the
country. For instance, self-governing tribes generally did not exist in
California in the same sense as they did elsewhere. See The lLegal Status of
the California Indian, California Law Review, Vol. XIV, No. 2, Jaruary, 1926;
See also A. L. Xroeber, Handbock of the Indians of California, and A. L.
Kroeber, History of California. Most of the California rancherias have
unique historical circumstances and were organized without regard to tribal
affiliation or historical tribal status. Generally, these rancherias did not
represent tribes but were collections or remnants of Indian groups for whom
the United States bought homesites for homeless California Indians uwnder
various statutes. They were placed an trust land which was purchased for
landless, homeless California Indians without regard to tribal status.
Recognizing the unique historical circumstances of the Indians of California,
the Congress recently enacted status clarification legislation to address the
problems facing California Indians. See the Act of Octcber 14, 1992, Public
Law 102-416, 106 Stat. 2131.

.,
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In 1936, Congress amended the IRA to permit the reorganization of "tribes" in
Alaska without first establishing a reservation as required in the contiguous
48 states. Moreover, the 1936 Alaska amendments permitted "groupe of Indians
in Alaska not recognized prior to May 1, 1936, as bands or tribes, but having
a comon bond of ocoupation, or associatien, or residence within a well-
defined mneighborhood, commumity or rural district" to reorganize as "tribes."
49 Stat. 1250, 25 U.S.C. § 473a.

The BIA's view is that an historic tribe has existed since time immemorial.
Its powers derive from its unextinguished, inherent sovereignty. Such a
tribe has the full range of goverrmental powers except where it has been
expressly limited by Congress or is inconsistent with the dependent status

of tribes. See Qliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978) .

In contrast, a commumity of adult Indians is composed simply of Indian pecple
who reside together on trust land. A commmity of adult Indians may have
anly those powers which are incidental to its ownership of property and to
its carrying on of business and those which may be delegated to it by the
Secretary. In addition, a commnity of adult Indians may have a certain
status which entitles it to certain privileges and immmities (See United
States v. John, 437 U.S. 634 (1978), in which the Court rejected the arqument
by the State of Mississippi that the lands of the Mississippi Choctaws could
not be Indian country because the reorganized group of 1/2 blood Choctaw
Indians did not constitute an historic tribe. cf. MNative Village of St

v, Alaska Management & Plamming, 757 P. 24 32 {(Alaska 1988), holding that
reorganization under the IRA did mnot establish that the Native Village of
Stevens was entitled to assert sovereign immunity. ) However, those
privileges and immmities are derived as necessary incidents of a campre-
hensive Federal statutory scheme to benefit Indians, not from some historical
inherent sovereignty.

Those powers not withinthepcmarsofacnnumityoflndiansresidjngm
the same reservation include the powers to condermm land of members of the
comumnity, the regulation of inheritance of property of cammrity members,
the levying of taxes upon community members or others, and the regulation of
law and order. It is within the commmity’s authority to levy assessments
and fees upan its members for the use of commity property and privileges as
these assessments would be incidental to the ownership of the property. The
comunity may also levy assessments on nom-members coming or doing business
an cammunity lands. However, such assessments would be levied in its
exercise of the commmity’s powers as a land owner, not some historical,
inherent power to tax.

As we indicated earlier, while the BIA has not developed a camprehensive list
of nonhistoric tribes, we can provide a list of those for whom a determi-
nation has been made in the context of reviewing and approving their
canstitution. That list is as follows:

av



Mississippi Band of Choctaw Ing.lans of Mississippill

Pascua Yaqui Tribe of Arizonal

Port Gamble Indian Commmity of Waslu'ngtan

Prairie Island Indian Community of M:i.r).gzasot:al‘1

Quartz Valley Rancheria of Californial

Redwood Valley Rancheria f7 Califormial®

Reno-Sparks Indian Col

Sckaogon Chippewa Commumity of the Mole %ake Band, Wiscansinl8

St. Croix Chippewa Indians of Wisconsin!

Yavapai Prescott Tribe of the Yavapai Prescott Reservation, Arizona<®

llgee F. Cchen, Handbook of Federal Indian Law 273 (1941); See also
Solicitor’s Opiniaon, August 31, 1936, 1 Op. Sol. on Indian Affairs, 668
(U.s.D.I. 1979); and United States v. Jolm, 437 U.S. 634 (1978), in which the
Court rejected the argument by the State of Missigsippi that the lands of the
Mississippi Choctaws could mot be Indian Country because the reorganized
group of 1/2 blood Choctaw Indians did not constitute an historic tribe.

125ee letter of January 27, 1983, from Deputy Assistant Secretary -
Indian Affairs (Operations) to Superintendent, Salt River Agency; letter
dated October 15, 1987, from Assistant Secretary - Indian Affairs to
Superintendent, Salt River Agency; letter dated November 3, 1991, from
Director, Office of Tribal Services to Chairman, Pascua Yagui Tribe.

13gee T. Haas, Ten Years of Tribal Govermment Under I.R.A., Tribal
Relations Pamphlet No. 1, United States Indian Service, 1947.

l4see solicitor’s Opinien, April 15, 1936, 1 Op. Sol. cn  Indian
Affairs, 618 (U.S.D.I. 1979).

15gee T. Haas, Ten Yearg of Tribal Goverrment Under I.R.A., Trikal

Relaticns Pamphlet No. 1, United States Indian Service, 1947.

165ec  letters of Octcber 6, 1986, and March 30, 1987, from the
Assistant Secretary - Indian Affairs, to Superintendent, Central Califormia
Agency; letter of May 6, 1988, from Deputy Assistant Secretary - Indian
Affairs (Tribal Services) to Superintendent, Central California Agency.

175ee United States v. McGowan, 302 U.S. 535, 537 (1938).

18gee T. Haas, Ten Years of Tribal Government Under I.R.A., Tribal
Relations Panmphlet No. 1, United States Indian Service, 1947.

19gee T. Haas, Ten Years of Tribal Govermment Under I.R.A., Tribal
Relations Pamphlet No. 1, United States Indian Service, 1947.

. 20gee letter of May 6, 1988, from Deputy Assistant Secretary - Indian
Affairs (Tribal Services) to Superintendent, Truxton Canon Agency; letter of
Decenber 8, 1892, from Director, Office of Tribal Services to Chairman,
Yavapai Prescott Tribe.
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EXAMPLES OF NONHISTORIC INDIAN TRIBES

Burns Paiute Indian Tribel

Blue Lake Rancheria of California?

Coast Indian Commmity of the Resighini Rancheria, California3

Cuyapaipe Indian Community of the Cuyapaipe Reservation, California?

Duckwater Shoshone Tribe of the Dugkwater Reservatian, Nevada

Elk Valley Rancheria of ifornia

Ely Shoshone Indian gnbe

Jaml Indian Village

Lower Elwhg Indian Commmity of the Lower Elwha Reservatiom,
Washington

Iower Sioux Indian Commmity of Mimmesotal0

lsee letters of March 12, 1987, and November 2, 1987, from the Deputy
to the Assistant Secretary - Indian Affairs (Tribal Services) to Chairman,
Burns Paiute Indian Colony.

2See letter of June 6, 1988, from the Deputy Assistant Secretary -
Indian Affairs (Tribal Services) to the Superintendent, Northern California

Agency.

3gee Proclamation of Acting Secretary of the Interior dated Octcber 21,
1939; letter of May 19, 1953 to the Commissicner of Indian Affairs from
Sacramento Area Director; letter of November 8, 1956, to the Field
Representative, Hoopa, from Sacramento Area Director; letter of June 8, 1989,
to the President, Coast Indian Commumity from Deputy Assistant Secretary -
Indian Affairs (Tribal Services); letter November 15, 1991 to President,
Coast Indian Community from Director, Office of Tribal Services.

4See letter of March 17, 1982 to Superintendent, Scuthern Califormia
Agency from Deputy Assistant Secretary - Indian Affairs (Operations).

Sgee T. Haas, Ten Years of Tribal Government Under I.R.A., Tribal
Relations Pamphlet No. 1, 1947.

6gee letter of November 8, 1992, to Chairman, Elk Valley, from
Director, Office of Tribal Services.

Tsee letter of September 28, 1988 from Deputy Assistant Secretary -
Indian Affairs to Superintendent, Eastern Nevada Agency.

8See letter of Noverber 16, 1980, from Commissioner of Indian Affairs
to Superintendent, Southern California Agency.

SLand purchased in 1936 and 1937 under Section 5 of the Indian
Reorganization Act.

10see  solicitor's Opinion, April 15, 1936, 1 Op. Sol. on  Indian
Affairs, 618 (U.S.D.C. 1979).
- 5 -




Yorba Shoshone Tribe of the Yomba Reservation, Nevada2?l

-In addition to the foregoing list of examples of nonhistoric tribes, we
believe that wmost if not all of the original California rancherias listed
in the Act of August 18, 1958, (P. L. 85-671, 72 Stat. 619) as amended, ard
which have not already been so designated, would fall within the nonhistoric
tribal designation. Recognizing that the tribal status of California
rancherias was uncertain, the United States District Court in Tillje Hardwick
v, United States, U.S. District Court, Northern District of Califomia,
No. C-79-1710-8W, relieved them of the application of the California
Rancheria Act, which terminated them from Federal supervision, and restored
these "Indian entities" to "the same status as they possessed prior to
distribution of the assets of these Rancherias under the Califormia Rancheria
Act." Similar language is oontained in other court decisions restoring
individual rancherias to' Federal status. Congress recognized the uncertain
status of California Indians by the passage of the the Act of Octdber 14,
1992, P.L. 102-416, 106 Stat. 2131) creating the Advisory Council on
California Indian Policy (Advisory Council). One of the Advisory Council’s
principal functians is to conduct a comprehensive study of the social,
econcmic and political status of Califormia Indians and develop recommenda-
tions for specific actions that will help ensure that California Indians have
life opportunities comparable to other American Indians.

We appreciate the opportunity to respond to your request for information. = If
we may be of further assistance, please let us know. '

Sincerely,

Rcting A\s/sV/ZZZ%@ ‘Secn;er &néfaz Affairs

cc: Assistant Solicitor, Tribal Government/Alaska

21gee T, Haas, Ten Years of Tribal Governmment Under I.R.A,, Tribal
Relations Pamphlet No. 1, United States Indian Service, 1947.
-7 -
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JOINT MOTION TO STRIKE PORTIONS OF APPELLANTS’ REPLY BRIEF
Appellee, the Pacific Regional Director, Bureau of Indian Affairs, and the real
party in interest, Appellee, Santa Ynez Band of Chumash Mission Indians, jointly move
to strike several arguments in Appellants’, Preservation of Los Olivos and Preservation of
Santa Ynez (“POLO/POSY”), reply brief. POLO/POSY make several arguments that are
not properly before the Board in this appeal, including a challenge to the Pacific Regional
Director’s July 13, 2012 Carcieri and Hawaii decision (“2012 I?ecision”). This argument
is outside the scope of this appeal because this Board held that POLO/POSY failed to
timely appeal that decision, a jurisdictional requirement of Board review. A significant
portion of POLO/POSY s reply brief is dedicated to arguing that the Regional Director
erred in the 2012 Decision, including its conclusion that the Tribe was a recognized
Indian tribe under federal jurisdiction in 1934, But because POLO/POSY did not timely
appeal the 2012 Decision, that argument must be stricken from their reply brief.
POLO/POSY also seek to challenge the Board’s ruling that POLO/POSY did not timely
appeal the 2012 Decision, which is also plainly beyond the scope of this appeal, and
should therefore also be stricken from POLO/POSY’s reply brief.
Further, POLO/POSY raise for the first time in their reply brief arguments that the

BIA should have considered the cumulative effects of the Tribe’s recently filed fee-to-
trust application for what is commonly referred to as the Camp 4 property, and that
argument too should be stricken since it was newly raised in a reply brief. In addition,
however, there is no requirement that the BIA look to or consider other fee-to-trust

applications submitted by the applicant in making a single fee-to-trust decision, so this

2




argument should be stricken as it will have no possible bearing on the issues in this
appeal.

POLO/POSY also seek to challenge the trust acquisition on equal protection
grounds and challenge the constitutionality of 25 C.ER. § 1.4, the agency’s authority to
exempt Indian trust lands from state and local regulation, both of which are issues
POLO/POSY raised for the first time in their reply brief. These issues should therefore
be stricken. In addition, this Board lacks jurisdiction to review constitutional challenges
to a federal regulation. So these arguments c;an have no possible bearing on any issue in
this appeal and should also be stricken.

Finalty, POLO/POSY make a number of false contentions that are also highly
inflammatory in their reply brief, including their incorrect contention that the Tribe
intends to use the 6.9 acres for gaming and does not need this 6.9 acres taken into trust
for any government or sovereign function. These false and inflammatory statements
serve no relevant purpose in helping the Board resolve the issues properly before it and
therefore they should all be stricken as impertinent, scandalous, and as having no bearing
on the subject matter of this appeal.

Appellees therefore ask the Board to strike these portions from POLO/POSY’s
reply brief and order appellants to file a corrected brief deleting these sections:

. Arguments and documents pertaining to the Supreme Court’s rulings in

Carcieri v. Salazar' and Hawaii v. Office of Hawaiian Affairs,? which are

1555 U.S. 379 (2009).
2556 U.S. 163 (2009).




not properly be_fore this Board in this appeal (pages 2, 6-16, 2526, and
33-39 of POLO/POSY’s reply brief, including footnotes and Exhibits D
and E to the reply brief);

Argument that the Board erred in raling that POLO/POSY failed to comply
with the Board’s requirements for appealing the 2012 Decision (pages 7-8
and 25-26, including footnotes);

Newly raised arguments that the Regional Director should have considered
the cumulative impacts under NEPA of a fee-to-trust application for
property the Tribe did not even own when it applied for trust status for the
6.9 acres, that the Regional Director was biased in her decision-making,
that the trust acquisition violates equal protection and the assertion that 25
C.FR. § 1.4 is unconstitutional, or that the Regional Director should have
considered speculative water rights claims not made by the Tribe (pages 3—
4,21-22, 27, 29, 30-33, and 38-39, including footnotes);

False and inflammatory arguments including POLO/POSY’s inaccurate
rendition of the Tribe’s history meant to attack the legitimacy of this
federally recognized Tribe, the argument that the Tribe sought to have the
land taken into trust so that the property could be used for gaming and not
uniquely sovereign purposes, and the argument that the property is not
contiguous to the Tribe’s Reservation (pages 3, 8-16, 23~25, and 27-28,

including footnotes);




] All or portions of Exhibits A, B, and C filed by POLO/POSY in connection
with is Reply Brief that address issues outside the scope of this appeal; and
. Submissions by POLO/POSY to the BIA following the issuance of the
Board’s May 17, 2010 remand order that POLO/POSY attempts to
incorporate by reference in its reply brief but that are not part of the record
for this appeal.
BACKGROUND
The fee-to-trust petition at issue in this case involves 6.9 acres of land containing
an ancient Chumash village site, contiguous with the Tribe’s reservation.® Almost 13
years ago, on November 8, 2000, the Tribe first submitted an application to the Bureau of
Indian Affairs, and later revised the application on May 6, 2002.* The original
application stated that the Tribe intended to move the Tribe’s government and community
center facilities to the parcel.’ But once the Tribe discovered an ancient Chumash village
site on the parcel their plans changed dramatically. The revised application stated that the
Tribe intended to dedicate the site for creation of a memorial park, a Chumash cultural
center, and a small commercial area.® The Tribe never intended—and does not intend—
to use this 6.9-acre parcel for gaming. The BIA’s Pacific Regional Director approved the
revised application on January 14, 2005.”

On February 22, 2005, Appellants, POLO/POSY, along with Santa Ynez Valley

iSanm Ynez Valley Concerned Citizens v. Pac. Reg'l Dir., 42 1BIA 189, 190 (2006).
Id.

3 See Notice of Decision at 8 (Jan. 14, 2005).

SHd.

"Id. at 1.




Concerned Citizens (SYVCC), filed an administrative appeal of the BIA’s decision,
which culminated in a decision by this Board dismissing their appeal for lack of standing
on February 3, 2006. POLO/POSY (but not SYVCC) challenged the Board’s dismissal in
the U.S. District Court for the Central District of California. Following a brief remand of
the case back to this Board in light of newly discovered documents that the BIA had
inadvertently omitted from the administrative record transmittéd to the Board,® and
additional briefing in light of the supplemental record, this Board again dismissed
appellants’ appeal for lack of standing on June 29, 2007.°

On August 6, 2007, POLO/POSY filed an amended complaint in federal district
court again challenging the Board’s dismissal for lack of standing. The district court
vacated the Board’s order, and remanded the case back to the Board for further
consideration.'®

While this case was pending before the Board on December 24, 2009,
POLO/POSY filed a Motion for Leave to Amend Statement of Reasons for the appeal
and a Request to Extend the Briefing Schedule. In their Motion for Leave to Amend,
POLO/POSY raised an entirely new argument: POLO/POSY alleged that the Regional

Director did not consider evidence of whether the Tribe was “a recognized tribe under

8 See Fed. Def.’s Notice and Mot. For Remand to Dept. of the Interior at 2, Pres. of Los
Olivos & Preservation of Santa Ynez v. Dep’t of the Interior, No. 2:06-cv-1502-AHM
(C.D. Cal. Sept. 26, 2006).

® Preservation of Los Olivos & Preservation of Santa Ynez v. Pac. Reg’l Dir., 45 IBIA
98, 116 (2007).

10 Pres. of Los Olivos & Preservation of Santa Ynez v. Dep’t of the Interior, No. 2:06-cv-
1502-AHM, Order Vacating and Remanding (Doc. 84) at 30 (July 9, 2008).
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federal jurisdiction at the time the Indian Reorganization Act was enacted in 1934,”!!
based on the Supreme Court’s then newly issued rulings in Carcieri v. Salazar'? and
Hawaii v. Office of Hawaiian Affairs.”® The Tribe opposed this effort to raise issues
outside the original appeal, but the Department petitioned for and received a limited
remand to consider this issue.

On May 17, 2010, the Board issued an Order vacating its earlier decision in part
and remanding in part to the BIA."* That Order vacated that portion of the 2005 Decision
that had determined that 25 C.FR. § 151.10(a) was satisfied, and remanded the case to
the Pacific Regional Director for further consideration in light of Carcieri and Hawaii.
The primary focus of this remand was to determine whether either the Carcieri or Hawaii
decisions limited the Secretary’s authority under the Indian Reorganization Act to acquire
land in trust for the Tribe,"

On July 13, 2012, the Regional Director issued the 2012 Decision reaffirming the
BIA’s 2005 Decision to take the 6.9-acre parcel into trust, stating that néither Supreme
Court decision (Carcieri nor Hawaii) limited or affected the authority of the Secretary to
acquire land in trust for the Santa Ynez Band of Chumash Indians.'® In that decision, the.

Regional Director also stated her conclusion that the record confirmed that the Tribe was

! App. Mot. to Amend Statement of Reasons and Req. to Extend Briefing Schedule,
Preservation of Los Olivos & Preservation of Santa Ynez v. Pac. Reg’l Dir., IBIA 05-
050-1, at 2.

12 555 U.S. 379 (2009).

13556 U.S. 163 (2009).

" Order Vacating Decision in Part and Remanding in Part, Preservation of Los Olivos &
Preservation of Santa Ynez v. Pac. Reg’l Dir., IBIA 05-050-1 (May 17, 2010).

125 U.S.C. § 465; Carcieri, 555 U.S. at 381-382.

'6 Notice of Decision (June 13, 2012).




a recognized Indian tribe under federal jurisdiction in 1934."

A number of citizens groups unsuccessfully attempted to perfect an appeal of the
Regional Director’s 2012 Decision, including POLO/POSY."® But the Board held that
none of the groups timely filed their notices with the Board as required by 43 C.ER. §
4.332(a), which is a jurisdictional requirement."® Instead, POLO/POSY’s notice of
appeal was “filed with the BIA (‘the office of the official whose decision is being
appealed’) . . . [and] [t]he NOA was also sent to the Assistant Secretary of the Interior.”?

Because none of these notices of appeal reached the Board within the 30 days
required under 43 C.ER. § 4.332(a), on August 21, 2012, the Board issued an Order to

| Show Cause to POLO/POSY directing them to file a response stating why their appeal
should not be dismissed for lack of jurisdiction. POLO/POSY conceded in their response
that they had not timely filed with the Board.?!

Accordingly, on March 18, 2013, the Board dismissed POLO/POSY’s attempted
appeal of the Regional Director’s 2012 Decision that neither Carcieri nor Hawaii limited
the Secretary’s authority to acquire land in trust for the Tribe under the IRA.** Stating
that “[t]he remand proceedings were concluded when the Board dismissed several
appeals from the Regional Director’s decision on remand,” the Board expressly noted that

“[tThe dismissal of POLO/POSY’s appeal from the Decision does not affect

17 Notice of Decision at 28 (June 13, 2012).
18 See No More Slots, Santa Ynez Valley Concerned Citizens, Preservation of Los Olivos,
& Preservation of Santa Ynez v. Pac. Regional Director, 56 IBIA 233 (2013).
" Id. at 233.
2 pPOLO/POSY Response to Show Cause Order at 7.
21
Id. at 2,
% No More Slots, 56 IBIA at 233,




POLO/POSY’s pending appeal from the portion of the 2005 decision that was not
vacated and remanded.”*

On April 3, 2013, the Board ordered that briefing on administrative standing and
the remaining merits of Appellants’ appeal be completed. The Regional Director’s
Answer Brief was filed on May 31, 2013, and Appellants filed their reply brief on
July 1, 2013,

ARGUMENT
This Board has the authority to grant “[m]otions to strike . . . if ‘it is clear that the

matter to be stricken could have no possible bearing on the subject matter of the

13524 25

[appeall,’”” or if that matter is “redundant, immaterial, impertinent, or scandalous,”” or
if the arguments made are untimely.” In Crow Tribe v. BLM,?’ the Board declined to
consider arguments raised, like many of POLO/POSY’s merits arguments, for the first
time on appeal to the Board.”® And in Estate of Wellknown,” the Board struck an entire
memorandum that was not timely filed, like POLO/POSY’s challenge to the 2012

Decision.”® The Board has previously admonished POLO/POSY that it will not consider

2 No More Slots, 56 IBIA at 243 n.11.

% Wilkerson v. Butler, 229 FR.D. 166, 170 (E.D. Cal. 2005) (citing LeDuc v. Kentucky
Central Life Ins. Co., 814 F. Supp. 820, 830 (N.D. Cal. 1992)).

¥ Fed. R. Civ. P. 12().

% See, e.g., Olson v. BIA, 31 IBIA 44 (1997) (granting motion to strike two documents
submitted in support of appellants’ opening brief).

2T Crow Tribe v. BLM, 31 IBIA 16 (1997).

2 Id, at 28.

® Estate of Wellknown, 11BIA 84 (1971).

30 Estate of Wellknown, 1 IBIA at 86.




arguments “raised for the first time on appeal or for the first time in a reply brief.”*!

Here, the Board should strike all those portions of POLO/POSY’s reply brief that
are outside the scope of this appeal and outside the Board’s jurisdiction to review
including POLO/POSY’s arguments which are so inflammatory as to be scandalous,
POLO/POSY’s arguments that seek to improperly reinstate their failed appeal of the 2012
Decision, attacks on the Tribe’s federal recognition status, and other newly raised
arguments.

1. Issues outside the scope of this appeal and the scope of the
Board’s jurisdiction

Having failed to comply with the Board’s rules for filing an appeal of the 2012
Decision that neither Carcieri nor Hawaii deprive the Secretary of the authority to accept
the 6.9 acres into trust for the Tribe under 25 U.S.C. § 465, POLO/POSY devote almost
16 pages of their 39-page reply brief to what amounts to an appeal of that decision.
POLO/POSY failed to timely appeal the 2012 Decision and the arguments against the
2012 Decision are therefore “impertinent.”*? An “‘impertinent’ matter consists of
statements that do not pertain and are unnecessary to the issues in question.”* The 2012
Decision regarding the effect of Carcieri and Hawaii is not before this Board.
POLO/POSY’s arguments challenging that decision in their reply brief should therefore

be stricken.

The Board should also strike POLO/POSY’s inaccurate and misleading rendition

3! Preservation of Los Olivos and Preservation of Santa Ynez, 45 IBIA at 108.

32 See Fed. R. Civ. P. 12(f).
3 Wilkerson, 229 F.R.D. at 170 (citing Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527

(9th Cir. 1993)).
10




of the history of the Tribe, which challenges the accurate history contained in the Pacific
Regional Director’s 2012 Decision. Again, since POLO/POSY failed to comply with the
Board’s jurisdictional rules for filing an appeal of the 2012 Decision, this argument
(which challenges the Regional Director’s Carcieri determination that carefully reviewed
the historical evidence to determine that the Tribe was a recognized Indian tribe under
federal jurisdiction in 1934), raises issues well outside the scope of this appeal, and
outside the Board’s jurisdiction to entertain.

In its April 3, 2013 order, this Board made clear that proceedings on these issues—
raised late in the day by POLO/POSY—are no longer before the Board:

The remand proceediﬁgs were concluded when the Board dismissed several

appeals from the Regional Director’s decision on remand. See NoMore
Slots et al. P. Pacific Regional Director, 56 IBIA 233 (2013).

k * %k

Now that the remand proceedings on the vacated portion of the Decision
have concluded . . .

Therefore, all of the many pages of POLO/POSY’s reply brief (pages 2, 6-16, 25~
26, and 33-39) that really constitute an appeal of the 2012 Decision should be stricken as
“impertinent.””

Likewise, POLO/POSY’s attempt to use their reply brief as a vehicle to challenge
the Board’s ruling that they failed to timely comply with the Board’s jurisdictional filing

requirements for appealing should be stricken. POLO/POSY offer a newly revised

3 Order Lifting Stay and Scheduling Completion of Briefing at 1, Preservation of Los
Olivos & Preservation of Santa Ynez v. Pac. Reg’l Dir., IBIA 05-050-1 (April 3, 2013).
35 See Fed. R. Civ. P. 12(f).
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version of the facts as justification for why the Board was wrong in holding that
POLO/POSY had failed to timely file a notice of appeal.36 But as this Board stated in its
decision denying POLO/POSY’s right to appeal, POLO/POSY indeed failed to file a
timely appeal with the Board despite being given instructions on how to do so:
The Decision advised potential appellants that any appeal from the
Decision must be filed with the Board of Indian Appeals (Board) within 30
days of receipt, it provided the Board’s address, and it cited the Board’s
appeal regulations, which include the requirements for filing an appeal with
the Board. None of the Appellants filed an agj‘Peal with the Board within the
30-day deadline, which is jurisdictional . . . .
POLO/POSY get no more bites at this apple. These arguments should be stricken as
outside the scope of this appeal because the timely appeal question is now decided, and
POLO/POSY’s reprise of their previous arguments can have no possible bearing on the
subject matter of this appeal.

2. Arguments that are false, inflammatory, and irrelevant to this appeal should
also be stricken

POLO/POSY’s long-winded attack and inaccurate rendition of the Tribe’s history
is at best a thinly veiled attack on the Chumash people and this Tribe. POLO/POSY’s
contention that this Tribe is not a legitimate Indian Tribe plainly and “improperly casts a
derogatory light” on the Tribe.’® Some commentators have suggested that attacking the
Department of the Interior’s decision to recognize a tribe as legitimate is one of the most

inflammatory accusations one can make about a tribe since “[t]he term ‘federally

3 Ex. A, Appellants’ Reply Brief at 8.

37 No More Slots, 56 1BIA at 233.

38 Wilkerson, 229 FR.D. at 170 (citing Skadegaard v. Farrell, 578 F. Supp. 1209, 1221
(D.N.J. 1984).
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recognized tribe’ has become synonymous with ‘true’ Indian heritage. As a result, a
claim that a Tribe is a ‘nonrecognized tribe’ has become associated with the [s]tigma of
second class Indian.””* In addition, this attack has no relevance to the matters under
consideration—becanse POLO/POSY failed to timely file their appeal of the 2012
Decision, which concluded that the Tribe met the first definition of “Indian” in the IRA,
namely, that the Tribe was a “recognized Indian tribe [] under federal jurisdiction” in
1934. POLO/POSY failed to timely challenge such 2012 Decision and thus the merits of
the 2012 Decision are not at issue in this appeal. Therefore, since this attack on the
Tribe’s history and status will play no part in this Board’s determination of the standing
issue or the merits of the remaining issues on appeal, these allegations are gratuitously
inflammatory and should be stricken from POLO/POSY’s filing as scandalous.

This Board has struck similar portions of POLO/POSY’s briefs from the record for
similar reasons. In 2007, during the limited first remand to the Board, POLO/POSY’s
opening brief also challenged the legitimacy of the Tribe. The Regional Director and the
Tribe jointly moved to strike those portions of the opening brief, which this Board
granted “[b]ecause Appellants’ claims regarding . . . the Tribe’s status are clearly outside
the scope of these proceedings and violate the Board’s order establishing procedures on
remand.”*

POLO/POSY’s argument that the Tribe sought to have the 6.9 acres taken into

* Alva C. Mather, Old Promises: The Judiciary and the Future of Native American
Federal Acknowledgment Litigation, 151 U. Pa. L. Rev. 1827, 1836 (2003)) (citing and

gouoting congressional testimony).
Preservation of Los Olivos & Preservation of Santa Ynez, 45 IBIA at 106.
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trust so that the property could be used for gaming is also false and not supported by the
long record in this case. The Board has repeatedly held that speculation like
POLO/POSY’s that trust land may be used for gaming should play no role in the fee-to-
trust decision, especially when a Tribe has repeatedly denied that the land would be used
for gaming—just as the Tribe has done here.*' Tn Jowa v. Great Plains Regional
Director, the Board rejected the same kind of speculation offered by POLO/POSY in this
appeal:

[T]he property here was purchased by the Tribe and is currently used for

health care facilities. The Tribe has continuously stated that it intends to use

the property for health care facilities or for other Tribal governmental

operations. There is nothing other than pure speculation to suggest that the

" Tribe intends to use this property for gaming purposes.

The Board has previously held that mere speculation that a tribe might, at

some future time, attempt to use trust land for gaming purposes does not

require BIA to consider gaming as a use of the property in deciding whether

to acquire the property in trust.”

The Tribe has consistently stated that these 6.9 acres will not be used for gaming.
The January 14, 2005 decision of the BIA agreeing to take this 1and into trust, and which
POLO/POSY originally challenged, states that the petition is part of the Tribe’s efforts to

preserve the ancient village site:

The identified site has a portion of an ancient village site, which the Tribe is
making every effort to preserve and protect. It is proper that the Tribe
maintain primary interest in such resources, and therefore, be the ultimate

4 See, e.g., Shawano Cnty. Wisc. v. Midwest reg’l Dir., 40 IBIA 241, 248-249 (2005);
Jlowa v. Great Plains Reg’l Dir., 38 IBIA 42, 52-53 (2002); Charleston, R.I. v. Eastern
Area Dir., 35 IBIA 93, 103 (2000); see also City of Lincoln City, Or. v. Portland Area
Dir., 33 IBIA 102, 107 (1999) (rejecting the argument that “BIA is required to examine
every possible use that could be made of the property.”).

92 1owa v. Great Plains Reg’l Dir., 38 IBIA at 52-53.
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authority on proper treatment and disposition of such resources. | Placing

the property into trust will ensure tribal jurisdiction over the property and

preserve and protect such resources for generations to come.*

The decision also states that the Tribe had planned on using the land for a tribal
administration and community center. Even then, the agency did not address in that
decision POLO/POSY’s contentions that the property would be used for gaming because
it believed those contentions were “speculative in nature.”**

Following the BIA’s decision in 2005 to take the 6.9 acres into trust, the Tribe's
Chairman, Vincent Armenta, sent a letter to the Chairperson of the Santa Ynez County
Board of Supervisors proposing an agreement in which the County would agree not to
appeal the decision, and the Tribe would commit to not using “the Property directly or
indirectly [to] support gaming, including but not limited to use of the Property for Casino
overflow parking or Casino employee parking,”®

Even the Executive Director of one of the local citizen groups that was one of the
original plaintiffs in the legal challenge to the fee-to-trust detennination—'ﬂle Santa Ynez

Valley Concerned Citizens—testified to the County Board of Supervisors: “The Tribe’s

proposal for this land has always been something that we have supported, a museum

“* Notice of Decision at 8 (Jan. 14, 2005).

“ Id. at 6; see also Avoyelles Parish, La. v. Eastern Area Dir., 34 IBIA 149, 158 (1999)
(“[T]he Board does not undertake to reanalyze or re-weigh [a trust] acquisition request
under the criteria in section 151.10.”).

3 1 etter from Vicent Armenta, Tribal Chairman, to the Honorable Susan Rose,
Chairperson, Santa Barbara Cty. Bd. of Supervisors (Feb. 14, 2005) (attached as Exhibit
B).
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cultural center, some retail and adequate parking to support those.”*

Therefore, these arguments are likewise irrelevant to this appeal, and again highly
inflammatory. This argument should therefore be stricken from POLO/POSY’s reply
brief.

Similarly, POLO/POSY also argue—but cite to nothing in the record—that the
Tribe has “acknowledged” that it d'oes not need the 6.9 acres taken into trust for a tribal

“governmental or sovereign function.”*’

This is false. There is no question that
preservation of the Tribe’s culture and history is part of its éovereign governmental
function.*® So this argument is facially specious. In addition, there is no factual support
for this false contentioﬁ, for once again, the Tribe has repeatedly explained that this 6.9-
acre parcel contains a historical ancient village site for the Chumash people. That the
Tribe intends to preserve the site as a memorial area and commemorative park and a
cultural center to the Chumash Mission Indians alone belies this contention. This
property will be used for purposes that reside at the heart of the Tribe’s sovereignty and

self- governance.49

In the Tribe’s Joinder in the Government’s Motion to Dismiss, the Tribe explicitly

“ Testimony of Charles Jackson, Executive Director, Santa Ynez Valley Concerned
Citizens, before the Santa Barbara Cty. Bd. of Supervisors (Feb. 15, 2005) (attached as
Exhibit C).
47 Appellants’ Reply Br. at 28.
%8 See Roberts Cnty., S.D. v. Acting Great Plans Reg’l Dir., 51 IBIA 35 (2009) (affirming
decision to take land into trust where it would “help the Tribe preserve its native
language and culture, and support tribal self-determination”); Bunney v. Pac. Reg'l Dir.,
49 IBIA 26, 28-29 (2009) (affirming decision to take land into trust “to protect important
cultural, spiritual, and historic sites”); Cohen’s Handbook of Federal Indian Law § 20.01
g;‘CulturaJ resources are of central importance to Indian nations.”).

Id.
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states these facts, and there are no contrary statements in the record (as POLO/POSY
inaccurately contend):

In November of 2000, the Tribe submitted an initial application to the
Bureau of Indian Affairs (“BIA”) to take 6.9 acres of property into trust for
the purpose of relocating its tribal government center and health clinic to
land that would enable the Tribe to increase the size of the buildings in
order to accommodate more departments and services.”

As the Tribe’s Joinder further explains, after the discovery of the village, the
Tribe’s goal became one of ensuring the protection and preservation of a significant
historical and cultural site:

Once the village site was encountered, the Tribe revised its plans for the
property to ensure the protection and preservation of the significant cultural
site. The proposed tribal government and health care buildings were
relocated to the northern Reservation and various proposals for preservation
of the site and use of the property were considered. The Tribe determined
that it would avoid and protect the village site by capping the site and
constructing a community commemorative park over it to prevent any
further disturbance. As a corollary to protection of the site, the Tribe
decided to use the property to construct a Museum and Cultural Center with
interactive exhibits through which it could share its knowledge and heritage
with local residents and visiting tourists. In addition, the Tribe determined
it would conmstruct a commercial/retail facility which would contain space
for retail shops and professional offices.”"

So, the Board should strike all of POLO/POSY’s false and inflammatory attacks on the
Tribe’s intended use of this property and disparagement of the Tribe’s use of this
property, which are demonstrably and incontestably for a sovereign purpose.

Finally, POLO/POSY falsely contend that the 6.9 acre parcel is not contiguous to

% Joinder of Real Party in Interest Santa Ynez Band of Chumash Mission Indians in
Support of the Bureau of Indian Affairs Motion to Dismiss for Lack og Standing at 4
(May 10, 2005).

' 1d. at4-5.
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the Tribe’s reservation. But that issue was resolved as part of the Solicitor’s preliminary
title opinion, which was prepared before any decision was made to accept the parcel into
trust, or before the Notice of Decision in 2005.%2 Therefore there is no possibility that
this inflammatory and false argument would have any relevance to the subject matter of
this appeal. This argument therefore should also be stricken from the reply brief.

3. Newly raised issues

POLO/POSY raise for the first time issues in their reply brief, all of which have no
place in a reply brief and should be stricken.” These arguments include whether the BIA
should have analyzed the cumulative impacts under NEPA of a fee-to-trust application for
the Camp 4 site, property the Tribe did not even own when it applied for fee-to-trust
status of the 6.9 acres.*® POLO/POSY did not raise this issue in their original appeal, did
not discuss this issue in their opening brief, and so therefore this argument is wholly
outside the scope of this briefing and should be stricken from POLO/POSY’s reply brief.

In addition this issue could have no bearing on the subject matter of this appeal
because the BIA has no obligation to look to or consider other fee-to-trust applications
submitted by an applicant when considering a single fee-to-trust decision.’> And even if
it did, the BIA could not have considered the Camp 4 fee-to-trust petition since the Tribe
did not even acquire the land until 5 years after the BIA decided to accept the 6.9 acres

into trust.

52 Solicitor’s Preliminary Opinion of Title (Jan. 29, 2003) (attached as Exhibit D).

53 Preservation of Los Olivos and Preservation of Santa Ynez, 45 IBIA at 108.

3 See Appellants’ Reply Br. at 4, 32-33,

5 Thurston Cnty. Neb. v. Acting Great Plains Regional Dir., 56 IBIA 62, 74 (2012).
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POLO/POSY’s new allegation of bias, which it mentions in passing by including
in a footnote to their reply brief, should also be stricken. Not only did POLO/POSY fail
to raise this issue previously, it offers no evidence or support for the contention that the
Regional Director was biased in her decision-making. Thus, this new and wholly
unsupported argument should be stricken from POLO/POSY’s reply brief.

Additional newly raised issues in this reply brief concern POLO/POSY’s request
that the Board conclude the trust acquisition violates equal protection principles and the
novel contention that 25 C.ER. §1.4 is unconstitutional. This provision exempts Indian
trust land from state and local regulation:

[Nlone of the laws, ordinances, codes, resolutions, rules or other

regulations of any State or political subdivision thereof limiting, zoning or

otherwise governing, regulating, or controlling the use or development of

any real or personal property, including water rights, shall be applicable to

any such property leased from or held or used under agreement with and

belonging to any Indian or Indian tribe, band, or community that is held in

trust by the United States or, ls subject to a restriction against alienation
imposed by the United States.
That POLO/POSY raise these arguments now, for the first time in their reply brief, is
alone a sufficient basis for striking these arguments from their reply brief.

In addition, however, POLO/POSY cite no authority for the proposition that 25

C.ER. § 1.4 is unconstitutional, nor could they, since courts have applied this provision

and have upheld its validity.”’ And, since this Board lacks authority to review

constitutional challenges to a federal statute or regulation, these constitutional challenges

5625 CFR. § 1.4(a).

37 See, e.g., Santa Rosa Band of Indzans v. Kings County, 532 F.2d 655 (9th Cir. 1975);
see also Cohen’s Handbook of Federal Indian Law §15.07[1][c] (discussing the failed
constitutional challenges to the fee-to-trust process).
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could have no possible bearing on the subject matter of this appeal.”®® POLO/POSY, in
fact, admit this in their reply brief:

[The IBIA is part of the Executive Branch of Government and it has only

that authority that has been delegated to it by the Secretary of Interior. The

IBIA is not a court or part of the Judicial Branch of Government. And it

lacks the authority to decide or adjudicate constitutional legal issues. . . .

[A]lthough the IBIA has the authority to review some legal issues raised in

a trust acquisition case, it Jacks the authority to adjudicate legal challenges

to the constitutionality of laws and regulations.”

Finally, POLO/POSY raise for the first time a speculative argument that the BIA
should have considered whether the federal doctrine of reserved water rights might apply
to groundwater beneath the Tribe’s Reservation, as suggested in a recent law journal
article.5? Because the Tribe has made no such claim, however—and it would likely not
relate to this property if it did—this argument should be stricken from pages 30-31 of
POLO/POSY’s brief as having no bearing on the subject matter of this appeal.

The Board should strike POLO/POSY’s newly raised arguments which can have

no bearing on any issue before the Board in this appeal.

CONCLUSION
The Board should strike all those portions of POLO/POSY’s reply brief that raise

arguments POLO/POSY failed to timely raise in this appeal, which are outside the scope

58 Estate of Joyce Mary James, 4 IBIA 84, 82 (1975) (“This Board, like the
Administrative Law Judge, is without authority to declare a statute unconstitutional as
being in violation of the Constitution of the United States.”); Oklahoma Petroleum
Marketers Association v. Muskogee Cnty., 35 IBIA 285, 287 (2000) (“The Board has no
authority to declare an act of Congress unconstitutional.”).

59 Appellants’ Reply Br. at 17-18.

60 Appellants’ Reply Br. at 30-31 (citing Joanna (Joey) Meldrum, Reservation and
Quantification of Indian Groundwater Rights in California, 19 HASTINGS W.-NW. J.
ENVTL. L. & POL’Y 277 (Summer 2013)).
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of this appeal, which are scandalous or inflammatory, or which raise issues that have no

bearing on the subject matter of this appeal.

July 17,2013

Respectfully submitted,
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Preservation of Los Olivos and
Preservation of Santa Ynez

UNITED STATES DEPARTMENT OF INTERIOR
INTERIOR BOARD OF INDIAN APPEALS

'OF INDIAN AFFAIRS,

PRESERVATION OF LOS OLIVOS and Case No. IBIA 05-050-A

PRESERVATION OF SANTA YNEZ,
APPELLANTS’ RESPONSE TO JOINT
Appellants, | MOTION TO STRIKE PORTIONS OF
APPELLANTS’ REPLY BRIEF
V.

PACIFIC REGIONAL DIRECTOR, BUREAU

Appellee.

INTRODUCTION
POLO filed its Opening Brief on February 8, 2010. POLO’s Opening Brief included
arguments on the standing issue and the merits of this appeal. POLO also brought two important
Supreme Court decisions (Carcieri and Hawaii) to the IBIA’s attention. Those two decisions
undermined the BIA’s 2005 decision and preclude the transfer of the subject property into trust as
a matter of law. Consequently, POLO asked the IBIA to vacate the BIA’s 2005 decision.
The SYBand filed its Answer Brief on March 22, 2010. The SYBand responded to all the

arguments raised in POLO’s Opening Brief including POLO’s arguments regarding standing,
1
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IGRA, NEPA and those based on the Carcieri and Hawaii decisions. On May 7, 2013, the
SYBand reaffirmed its 2010 Answer Brief except that, to expedite the process, the SYBand
agreed to “waive the standing issue.” The SYBand did not mention the BIA 2012 decision or
claim that it precluded POLO from replying to the SYBand’s contentions regarding the Carcieri
and Hawaii issues in either its Answer Brief or its May 7, 2013 filing affirming its Answer Brief.

The BIA did not file an Answer Brief to POLO’s Opening Brief in 2010. Instead, at the
direction of the Assistant Secretary - Indian Affairs (AS-IA), the Solicitor General for the
Department of Interior asked the IBIA to remand the matter so the BIA could consider the impact
of the two Supreme Court cases on its 2005 decision. See 25 C.F.R. § 2.20.

On May 17, 2010, the IBIA: (1) granted POLO’s request to vacate the BIA’s 2005
decision, (2) granted the AS-IA’s request to remand this matter to the BIA, and (3) and stayed this
entire appeal while jurisdiction over this matter was on remand with the BIA. The IBIA vacated
“the portion of the January 14, 2005, [BIA] decision finding that 25 C.F.R. § 151.10(a) is
satisfied in the present case” and remanded the issue to the BIA for further consideration in light
of Carcieri and Hawaii. The IBIA also held that, although it will grant the AS-IA’s request for
remand, it “will not limit it solely to the Carcieri issue.”

While the matter was on remand, POLO submitted briefs to the BIA on August 19, 2010,
October 4, 2010 and October 5, 2010."! The BIA issued an interim decision in 2012 which
consisted of its 2005 decision supported by a legal memorandum dated May 25, 2012, from an
Associate Solicitor Michael J. Berrigan. In that memorandum, Mr. Berrigan outlined his legal
opinion regarding the applicability of the Carcieri and Hawaii deqisions to the 2005 BIA

decision. But the exhibits referenced in Mr. Berrigan’s memorandum were not attached.

| These briefs, and other comments submitted by POLO to the BIA while this matter was
on remand to the BIA, are part of the record and incorporated herein by reference.

2
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After receiving the BIA’s 2012 decision, POLO filed a supplemental notice of appeal in
this case with the BIA regarding that 2012 decision. Paragraph 1 of the supplemental notice of
appeal clearly states that it “is a continuation and renewal of the initial appeal submitted by the
Appellants [POLO and POSY] with respect to a January 14, 2005 decision by the BIA — which
was affirmed by the June 13, 2012 decision of the BIA.” POLO properly filed this supplemental
notice with the BIA because it was the deciding agency (25 C.F.R. § 2.9(a).) and because BIA
still had remand jurisdiction over this appeal.

POLO anticipated that the remand and jurisdiction would be immédiately returned by the
BIA to the IBIA. But that did not happen for another year. And this appeal was on remand with
the BIA, and stayed by the IBIA, for almost three years - from May 2010 to April 2013. Finally
on April 3, 2013, the IBIA took back jurisdiction from the BIA, lifted the stay and scheduled the
completion of the briefing that was initiated in 2010. As summarized above, on May 7, 2013, the
SYBand reaffirmed its 2010 Answer Brief. And the BIA filed its Answer Brief on May 31, 2013.

The BIA did not brief the Carcieri and Hawaii cases in its Answer Brief. Instead, the
BIA relied on its 2012 interim decision which, as noted above, was its 2005 decision coupled
with a 2012 legal memorandum from an Associate Solicitor regarding Carcieri and Hawaii.
Specifically, the BIA offered its 2012 decision to support the 2005 BIA “determination, pursuant
to 25 C.F.R. § 151.10(a), that statutory authority exists for the trust acquisition of the Property
[the 6.9 acres].” Thus, in its Answer Brief,, instead of briefing Carcieri and Hawaii, the BIA
relied on its 2012 interim decision to support the 151.10(a) findings in its 2005 decision. And,
although this matter was on remand for three years, the BIA reissued its 2005 decision without an
updated environmental review or other modification to the 2005 findings.

On July 1, 2013, POLO filed its Reply Brief in response to both Answer Briefs. POLO’s
Reply Brief should have been the final brief filed in this case. 43 C.F.R. § 4.311.

-

J
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Over three weeks later, on July 25, 2013, POLO received an unauthorized Joint Motion to
Strike Portions of Appellants’ Reply Brief submitted by the SYBand and BIA.? The next day, on
July 26, 2013, POLO received the IBIA’s Order Allowing Response to Joint Motion to Strike
Portions of Appellants’ Reply Brief. Although the IBIA Order confirmed that briefing on this
matter “has been completed,” it gave POLO an opportunity to respond to the joint motion on or
before August 9, 2013. As is outlined below, the joint motion is not authorized and was filed
without justification or permission. It lacks merit and should be denied and rejected.

ARGUMENT

A. The joint motion to strike or sur-reply brief was filed without the required “special
permission” of the IBIA; it should be disregarded and not considered by the Board.

The regulations allow for only three types of briefs: an opening brief, an answer brief and

‘a reply brief. 43 C.F.R. § 4.311. The regulations are very clear that: “Except by special

permission of the Board ne other briefs will be allowed on appeal.” Id; emphasis added. Thus,

regardless of whether it is called a joint motion or a sur-reply brief, supplemental briefing is not

allowed without special permission from the IBIA. This prohibition applies to all “other briefs.”
Neither the BIA, nor the SYBand, was given special permission from the IBIA to file |
another brief after POLO filed its Reply Brief. In fact, the BIA and SYBand were apparently so
confident that they could ignore these rules with impunity that they do not even bother to explain
why they did not ask for ‘permission to file another brief. There is no justification or authority for

another brief. The joint motion/sur-reply brief should be rejected and not considered by the IBIA.

2 This motion is actually a not very well disguised sur-reply brief. The SYBand and BIA
filed it without permission from the IBIA. Furthermore, the “motion” is not signed by counsel of
record for either the SYBand or the BIA. Instead, it is signed on their behalf by someone with
the initials “IFG”. There is no attorney with the initials “IFG” designated as an attorney of record
in this appeal. In fact it is not certain if “IFG” is an attorney or if he/she is authorized to sign
pleadings on behalf of the federal government. (See Fed.R.Civ.Proc. Rule 11; “every pleading,
written motion and other paper must be signed by at least one attorney of record.”)

4
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B. There is no authority in the applicable Code of Federal Regulations or Federal Rules
of Civil Procedure to strike legal arguments or portions of a legal memorandum.

The BIA and SYBand’s joint motion to strike is directed at the legal arguments POLO raised
in its Reply Brief.> This “motion” is frivolous and designed to harass the appellants and further
delay these prdceedings. It is a clear abuse of process and is so self-evidently iudicrous that it |
hardly wafrants aresponse. There is no authoriﬁ to sﬁ'ike valid legél arguments from your
opponent’s brief just because you disagree with those arguments.

The BIA and SYBand’s reliance on Federal Rule of Civil Procedure, Rule 12(f) is misplaced. |
That section applies to motions to strike “pleadings” not to legai memorandé or legal arguments
within legal memoranda. Pleadings, as defined in Federal Rule of Civil Procedure 7(a), include
only complaints, answers, anci third-party complaints. POLO’s reply brief is obviously not a
pleading under Rule 7(a) and, therefore, it is not subject to a motion to strike under Rule 12(f).
This pleading limitation is exemplified by the Wilkerson case reference by the BIA and SYBand
in their joint motion. Wilkerson v. Butler, 229 F.R.D. 166 (2005). In that case, it was ileld that a
couﬁ may strike a prayer for relief where the damages sought were precluded as a matter of law.
The motion to strike was directed at allegations in complaint not arguments in a brief. Shﬁply
put, there is no federal rule allowing for a motion to strike after the pleading stage.* There is
clearly no authority to strike arguments within a legal memorandum filed after the pleading stage.

Furthermore, even if Rule 12(f) was applicable, motions to strike “are strongly disfavored.”
U.S. v. Mass. HFA 456 F.Supp.2d 46, 51 (D.D.C. 2006) aff"d,530 F.3d 980 (D.C. Cir. 2008).

Motions to strike portions of pleadings are generally not granted unless it is clear that the matter

3 Attached as Exhibit A to the joint motion is a copy of POLO’s Reply Brief with
highlighted portions of the legal and factual arguments that the moving parties would like to have
stricken including all the legal and factual arguments except those related to standing.

4 One exception is Federal Rule of Civil Procedure 11 which mandates that unsigned or
improperly signed documents (like the joint motion here) be stricken from the record.

5
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to be stricken from the pleading could have no possible bearing on the subject matter of the
litigation. Colaprico v. Sun-Micro Systems, Inc, 758 F.Supp 1335, 1339 (N.D. Cal. (1991).)

It cannot be said that the legai and factual arguments that POLO raised in its Reply brief, in
direct response to the legal and factual arguments in the Answer Briefs, “could have no bearing
on the subject matter of the litigation.” Instead, POLO’s reply to the arguments raised by the BIA
and SYBand in their Answer briefs is the reason that the IBIA rescheduled the briefing schedule.
The BIA and SYBand’s claim that POLO is not entitled to respond to their arguments in its reply
brief is clearly wrong. POLQ’s reply arguments are appropriate and are not sul?ject to Rule 12(f).

Nor do the IBIA cases referenced by tl;: BIA and SYBand support their motion to strike
POLQ’s legal arguments. Although they all involved a motion to strike, none 6f the cases reﬁed
on by the BIA and SYBand discuss the authority to file a motion to strike in an IBIA matter.
There is no regulation in the applicable Code of F ederal Regulations that authorizes a motion to
strike legal arguments in an opening, answef or reply brief before the IBIA. The Estate of
Wellknown case, 1 IBIA 84, 86 (1971), involved a. motion to strike an entire brief that was not
timely filed. It is not applicable here; there is no contention that POLO’si Reply Brief was not
timely filed. The IBIA, over the SYBand’s objection, granted the BIA’s and POLO’s joint
request to extend the briefing schedule. POLO’s Reply Brief was due on July 1, 2013 and was
mailed and, consequently, filed on July 1, 2013. 43 C.F.R. § 4.310(a).

C. The Joint Motion to Strike, if granted, would violate the Administrative Procedures
. Act and Appellants’ due process right to fully present their case in a fair forum.

The BIA and SYBand apparently want this appeal to be a one-sided affair where any
arguments in opposition to their claims are stricken from the record and not even allowed to be
presented. To be sure, the BIA and SYBand already have many procedural advantages in this
forum. As noted in the Reply Brief,, this is because the BIA, IBIA and AS-IA are all required to

111
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give deference to tribal interests. The BIA’s or a tribe’s lax compliance with the applicable
procedural rules and deadlines is usually tolerated and/or excused.’

This institutionalized BIA and tribal procedural preference, although not excusable, is
explainable given the history of the BIA since 1934. See Morton v. Mancari, 417 U.S. 535
(1974). But, regardless of its constitutional validity, this procedural deference or preference

should not be extended to the point of violating the due process rights on non-tribal interested

. parties. POLO has the right to reply, as it deems appropriate, to the legal and factual arguments

raised by the BIA and SYBand in their Answer Briefs. It would violate POLO’s due process
right to fully present it;case in a fair forum if its Reply Brief is stricken. Indeed, it would be
arbitrary and capricious and an abuse of discretion and contrary to the Administrative Procedures
Act to strike the legal and factual arguments in POLO’s Reply Brief just to give the BIA and
SYBand the advantage of having a one-sided argument. 5 U.S.C. §§ 500 et seq. And, if the
arguments are sﬁ'icken, it would render this entire process as meaningless exercise in futility for
POLO and other non-tfibal interested parties. |

In Oison v. BIA, 31 IBIA 44 (1997), a case referenced by the moving parties, thé BIA moved

to strike all the documenfs submitted with appellants’ opening brief. The Board denied the BIA’s

| motion and held that the documents could be added to the administrative record. The Board

observed that its “normal practice is to allow the parties to supplement the record provide by the
deciding official as long as opposing parties have the opportunity to respond to any documents

submitted.” In this case, the BIA and SYBand have had plenty of time to respond to POLO’s

5 The joint motion/sur-reply brief, filed after the briefing was completed, is the latest example
of the contrast between tribal interests and non-tribal interests when it comes to procedural
compliance. The BIA and SYBand were not required to respond to an order to show cause for
filing a sur-reply brief in violation of 43 C.F.R. § 4.311. Nor were they required to seek
permission, much less provide an explanation, for filing a sur-reply brief in violation of 43 C.F.R.
§ 4.311. They merely filed the joint motion/sur-reply and it was allowed in stride.

7
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arguments. The legal and factual issues in‘this appeal have been briefed several times since 2005.
And the Carcieri and Hawaii issues have been briefed several times by the parties since 2009 —
including extensive briefing before the BIA whjle.this matter is on remand. All of these briefs
and documents are in the record and the SYBand and BIA have had ample time to respond to
POLO’s contentions over the last eight years. It is too late for the SYBand and BIA to ask that
these arguments be deleted from the record. This Board should have the complefe record,
inclﬁding all the documents prdvided by POLO, when it makes its decision.
_ In Crow Tribe v. BLM 31 IBIA 16‘(1'997) ﬁhe Board also deni;:d the Crow Tribe’s motion to |
strike the BLM’s opening brief'in its entirety with language that coulci easily be applied here:
“With the ﬁnique procedural problems raised in this case and the geheral
requirements of due process firmly in mind, the Board concludes that, if err it must, it -
will err on the side of allowing consideration of materials that BLM filed ... The Board
therefore denies the Tribe’s motion to strike the BLM’s Opening Brief in its entirety.”
Id at 23; emphasis added.

The BIA and SYBand’s motion is, in effect, to strike POLO’s Reply Brief in entirety.® It
would violate POLO’s due process right to present all the legal and factual arguments, it deems
appropriate, in response to the legal and factual arguments presented in the Answer Briefs. The
fact that the BIA and SYBand disagree with the arguments in POLO’s Reply Brief is not an
appropriate or sufficient reason to strike them. If the IBIA is going to err, it is better for fairness
and due process reasons for it to err on the side of including all of POLO’s legal and factual
arguments and resolving the issues on the merits

11

111

¢ The only part of the brief that would likely remain, if the joint motion to strike is
granted, is the section on the standing related arguments. And there may be no disagreement
about the standing issues; the SYBand has already agreed to waive its objection to POLO’s
standing in this matter. It is uncertain whether the BIA will do likewise.
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D. The arguments presented in the motion to strike, regardless of all the pejorative
accusations and unprofessional language, are wrong. '

On pages 3 and 4 of their joint motion/sur-reply brief the BIA and the SYBand list their
contentions in bullet form. For convenience, POLO will address their claims in basically the
same order, with some variation, that they are presented there. But POLO does not intend to
restate the arguments in its Reply Brief — which is incorporated by reference here in its entirety.

1. The legal arguments and documents presented by POLO in its Reply Brief
regarding the Carcieri and Hawaii decision are properly before this Board.

decisions to the IBIA’s attention and, given the implications of these decisions, asked that the
BIA 2005 decision be vacated. This Board agreed with POLO and partially vacated the BIA’s
2005 decision. Specifically the IBIA, based on the Carcieri and Hawaii decisions, vacated the
151.10(a) findings. And at this point, three years later, the 2005 BIA decision remains vacated.
The primary purpose of the three year briefing schedule, that was finally completed when
POLO’s Reply Brief was filed on July 1, 2013, was for the parties to brief the impact of the
Carcieri and Hawaii decision on the vacated 151.10(a) findings in the 2005 decision.

The SYBand filed its Answer Brief in March 2010 and fully briefed its contentions about
the impact of the Carcieri and Hawaii decision on this case. The SYBand reaffirmed its March
2010 Answer Brief on May 7, 2013, with the exception that it waived its arguments about
POLO’s standing to pursue this appeal. The SYBand did not mention or rely on the 2012 BIA
decision when it confirmed its Answer Brief in 2013. Obviously, it was appropriate for POLO to
respond in its Reply Brief to the SYBand’s contentions about Carcieri and Hawaii impact on the
SYBand’s fee-to-trust applications. It would violate POLO’s due process rights to strike the
Carcieri and Hawaii legal arguments that POLO submitted in response to the SYBand’s
contentions. These are legal issues and are not subject to a motion to strike.
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This matter was on remand wjth the BIA and stayed by the IBIA for three years. The BIA
finally filed an Answer Brief on May 31, 2013 and, for the first timé, confirmed that it was going
torely on its 2012 decision. The BIA mentioned, but did not discuss, the Carcieri and Hawaii
cases. Nor did the BIA oppose POLO’s legal contentions outlined in its Opening Brief with
respect to those cases. Nor did it modify or supplement its 2005 decision. Instead, the BIA relied
on its 2012 decision, and an Associate Solicitor General legal memorémdum to the BIA regarding

Carcieri and Hawaii to support it 151.10(a) findings in its 2005 decision. POLO addressed these

‘claims of the BIA in its Reply Brief. POLO’s contentions and arguments regarding the BIA’s

reliance on the 2012 decision are appropriately included in its reply brief. It would violate -
POLO’s due process rights to strike these arguments from the record.

2. POLO has not raised IBIA errors related to the IBIA assertion of jurisdiction
and dismissal of IBIA Docket No. 12-148 in its reply brief in this appeal.

The BIA and SYBand also claim that POLO argued in its Reply Brief that the IBIA erred
when it dismissed a separate appeal (Docket No. 12-148). But, contrary to these assertions,
POLO did not raise these issues in its Reply Brief. The Reply Brief does not mention , much less
discuss, Docket No, 12-148. Nor is that separate appeal relevant to this appeal. This appeal
(Docket No. 05-050) was stayed from 2010 until April 2013, while that appeal (Docket No. 12-
148) was generated and dismissed by the IBIA in 2012.7 This appeal involves the 2005 BIA
decision which was reaffirmed and supplemented by the BIA in 2012. To be sure, there are legal

problems associated with Docket No. 12-148. But those issues are not part of this appeal.

7 Although Docket No. 12-148 was generated by the IBIA from this appeal, it is a separate
appeal. As summarized above, POLO had supplemented its 2005 notice of appeal in this matter
(Docket No. 05-050) to include the 2012 decision to reaffirm the 2005 decision. POLO filed the
supplemental notice with the BIA because it was the deciding agency and because it had
jurisdiction while this matter was on remand. Despite these facts, the IBIA — on its own motion -
assumed jurisdiction over POLO’s supplemental notice, gave it a separate docket number (Docket
No. 12-148) and then dismissed it because it was initially filed with the BIA instead of the IBIA.
It is POLO’s contention in that case that the IBIA did not have jurisdiction to assume control and
dismiss the supplement appeal filed in this case. (See POLO’s briefs filed in Docket No. 12-148.)

10
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Furthermore, it would not have been appropriate or necessary for POLO to discuss these
issues in the Reply Brief. Neither the BIA nor the SYBand had mentioned Docket No. 12-148 in
their Answer Briefs. Neither argued that the dismissal of Docket No. 12-148 affects or precludes
the continuation of this appeal. Although the SYBand’s Answer Brief pre-dates Docket No. 12-
148, the SYBand did not mention that appeal when it confirmed its Answer Brief and waived the
standing issue on May 7, 2013. Although the BIA does not reference Docket No. 12-148 in its
Answer Brief, it does mention the dismissal to support its contention that its 2012 decision is its
final agéncy action on these issues in that appeal. The BIA did not claim that the dismissal of
Docket No. 12-148 precluded the continuation of this appeal. It is too late for the SYBand or the
BIA to make this preclusion argument now. Furthermore, this contention lacks merit. Carcieri
and Hawaii involve legal issues that were appropriately addressed in the Reply Brief in this
appeal regardless of Docket No. 12-148.

Unlike Docket No. 12-148, this appeal is not limited to the 2012 BIA decision. This
appeal involves thé 2005 decision of the BIA to take 6.9 acres into trust. POLO filed a timely
Notice of Appeal of the 2005 decision. And, as summarized in POLO’s Reply Brief, the 2005
BIA decision was vacated. by the IBIA in 2010 based on the Carcieri and Hawaii decisions. This
appeal was remanded to the BIA to evaluate the impact of those cases and stayed by the IBIA for
three years. The IBIA did not have jurisdiction over this appeal during that three year period that
the BIA did. Jurisdiction was finally returned from the BIA to the IBIA in April 2013. The
IBIA, afier regaining jurisdiction, lifted the stay and set a briefing schedule. In its 2013 Answer
Brief, the BIA is relying on the interim decision it issued in 2012, to support its 151.10(a)
findings that the IBIA vacated in its 2005 decision. Thus, regardless of whether the 2012 BIA
Decision is a final agency action for purposes of Docket No. 12-148, it is an interim or
interlocutory decisioﬁ in this appeal. It is being offered by the BIA in response to the IBIA’s
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interlocutory 2010 Order vacating the 2005 BIA decision. It was put in issue by the BIA in its
Answer Brief in 2013 and, consequently, is subject to POLO’s reply.

In summary, the BIA put the 2012 BIA decision in issue in this case when it submitted
that decision in support of it 25 C.F.R. §151.10(a) findings in the 2005 decision. Specifically,
although the 2012 BIA decision does not contain 151.10(a) findings, the BIA argues that it
supports the findings that were vacated by the IBIA in the 2005 decision. The 2012 BIA decision
was issued after it was fully briefed by the parties and is sﬁpposedly supported by exhibits and
other documents. The entire record regarding the 2012 BIA decision, including the briefs,
documents and exhibits submitted by POLO, are now a part of the record in this appeal. The BIA
is require_d to transmit the entire record to the IBIA. 43 C.F.R. § 4.335.%

3. The legal and factual arguments in POLO’s reply are in direct response to the

arguments raised by the SYBand and BIA in their Answer Briefs.

The SYBand and BIA list a series of arguments that they claim should bé stricken from
the Reply Brief. These contentions are incorrect. The arguments in the Reply Brief are in direct
response to the arguments raised in the Answer Briefs. It would violate POLO’s due process
rights to strike its legal arguments and preclude an appropriate response to the Answer Briefs.

a. NEPA issues.

Contrary to the assertions of the BIA and SYBand, the NEPA related issues are not new.
Since this appeal was first filed in 2005, POLO has consistently argued that the BIA should fully
comply with NEPA, including the preparation of an EIS, before it approved the fee-to-trust.

NEPA requires that an EIS be prepared for all “major Federal actions significantly affecting the

§ The only way to avoid this necessary administrative record transmission process, is for
the BIA to withdraw its reliance on the 2012 decision to support the vacated 151.10(a) findings in
the 2005 decision — which is the subject of this appeal. POLO has no objection if the BIA wants
to withdraw page 6 of its May 31, 2013 Answer Brief and its reliance on the 2012 decision to
support its 2005 151.10(a) findings. But, in that event, the 2005 decision remains vacated and the
record is obviously insufficient to support the fee-to-trust transfer of the 6.9 acres.

12

APPELLANTS” RESPONSE TO JOINT MOTION TO STRIKE APPELANTS’ REPLY BRIEF




o

O 0 N O s WD

NN NN RN NN R e s e e R e e
00 ~N N W bW N = O Vv NN Y W= O

quality of the human environment.” (42 U.S.C. § 4332(2) (c).) NEPA also requires the agency to
take “hard look” at the environmental consequences of its actions and provide a “convincing

statement of reasons to explain why a project’s impacts are insignificant.” (Id.) In this context,

'NEPA requires the agency to take cumulative impacts and the interests of the community into

account. (Blue Mountain Biodiversity Project v. Blackwood as Supervisor, Umatilla Natiénal '
Forest 161 F.3d 1208 (1998).)

In this case, as sumfnarized in POLO’s Opening and Reply Briefs, it was arbitrary and
capricious for the BIA in 2005 to prepare a Finding Of No Significant Impact (FONSI). TInstead,
the BIA should have prepared an EIS with respect to the trust acquisition and development of the
6.9 acres and reasonably foreseeable related projects. This matter was on remand and under the
BIA’s jurisdiction for over three years. The remand was not restricted to Carcieri issues;
therefore the BIA should have updated its environmental documents. It was arbitrary and
capricious for the BIA to rely on that same FONSI and not update its environmental review and
circulate an EIS before it approved the same project in 2012.

Furthermore, the BIA should have studied the cumulative impacts of putting the 6.9 acres,
5.68 acres and 1400 acres in trust. An agency is required to study the cumulative impacts of
“past, present and reasonably foreseeable future actions.” 40 CFR § 1508.7. The BIA and
SYBand, in their joint motion, confirmed that a fee-to-trust application has been submitted with
respect to the 1400 acre parcel. Thus, in addition to the 6.9 acre parcel which is the focus of this

appeal, the 5.68 acre fee-to-trust application and the 1400 acre fee-to-trust application are also

‘pending. The cumulative impacts of all three pending fee-to-trust applications should be studied

in an EIS now and before any of these applications are considered or approved.”

® Contrary to the assertion of the BIA and SYBand, the fact that the trust applications for
the 5.68 acres and the 1400 acres were submitted after the 2005 BIA decision on the( 8.9 a_cresddld)
ontinued...

13

APPELLANTS’ RESPONSE TO JOINT MOTION TO STRIKE APPELANTS’ REPLY BRIEF




(Y

NN NN N DN NN N = = et mm e et bt kel et e
0 ~J A W b W N e O WV 0NN W = O

O 0 N O v e W

In this case, the BIA completely ignored these impacts despite the fact that they were brought
to their attention. The BIA does not even mention these impacts, much less supply a “convincing
statement of reasons” to explain why, in their view, these impacts are insignificant. Save the
Yaak Committee v. Block 840 F.2d 714,717 (9™ Cir. 1997). As outlined in POLO’s reply brief, it
appears that the BIA is unwilling or unable to require full compliance with NEPA because to do
so would be incompatible with its mission to protect and fully supp?)rt tribal economic
development. (See Morton v. Mancari, supra.)

b. IGRA Issues.

The BIA and SYBand argue that POLO’s contention that the SYBand proposed trust
acquisition is for gaming related purposes is “false and inflammatory.” But POLO’s statements -
are true and based on undeniable facts in the record. It cannot be denied that the SYBand, in its
initial application, applied for a gaming related trust acquisition pur#uant to 25 USC §2719.
Although the SYBand amended its application to remove any reference to gaming or Section
2719, the statements and admissions it made in its initial application remain in the record.

~ The BIA and SYBand attach a February 14, 2005 letter from the SYBand Chairman which

. outlined a proposed settlement to the County of Santa Barbara. The proposed settlement

included a provision that, if the County made certain commitments, the 6.9 acres will not be used |
for gaming. POLO objects to this letter as being irrelevant and an inadmissible settlement
proposal. Furthermore, there is no evidence that the settlement proposal was accepted by the

County and, if so, there is no evidence that the agreement was approved by the Department of

(...continued)

not preclude them from consideration by the BIA. Olson v. BIA, 31 IBIA 44 (1997). This is
especially true here because this matter was on remand with the BIA for three years (2010-2013)
and there was ample time for it to consider these issues and update its environmental documents.
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Interior. 25 C.F.R. § 81.1°

Furthermore, despite the assurances of the SYBand Chairman, two months after sending
this settlement proposal to the County, the SYBand submitted another fee-to-trust gaming
application. On April 25, 2005, the SYBand sent an application to the BIA to have the 5.68 acres
taken into trust. The letter transmitting the application expressly states that it is being made
pursuant to Section 2719 and submits a map in support of its gaming trust application that depicts
both the 6.9 acres and the 5.68 acres. (Exhibit A to the Reply Brief.) POLO’s arguments that the
SYBand intends to use the 6.9 acres for gaming related purposes are supported by the record. It
would violate POLO’s due process rights to strike these arguments from the Reply Brief.

In summary, when considering the SYBand’s application, the BIA was required to
consider the impacts of the potential gaming related uses of the 6.9 acres and the 5.68 acres in
connection with the existing casino. The BIA was also required to consider the applicability and
SYBand’s compliance with Section 2719. Furthermore, in addition to the fee-to trust regulations
outlined in 25 CFR §§ 151.10 and 151.11, an applicant for a gaming or a gaming related
acquisition must comply with additional guidelines issued by the Assistant Secretary for Indian
Affairs or the Office of Indian Gaming, Department of Interior. The BIA failed to mention the
OIG regulations or to consider any of these factors in either its 2005 decision or its 2012 decision.

¢. Contiguous Parcel Issue.

The BIA and SYBand contend that POLO’s argument that 6.9 acre parcel is not

contiguous to the SYBand’s reservation is also “false and inflammatory.” But the merits of

10 The BIA and SYBand also offer a supposed transcript of testimony in 2005 by Charles
Jackson Executive Director of the Santa Ynez Valley Concerned Citizens (SYVCC) group. (Exh.
C to the joint motion) POLO objects to this “transcript” because it was not authenticated or
verified by Mr. Jackson or the transcriber. It is also irrelevant. Neither Mr. J ackson nor the
SYVCC are parties to this appeal. The SYVCC has filed a separate appeal of the 2012 BIA
decision. (Docket Nos. 12-140 & 12-141.) In its Notice of Appeal the SYVCC States that the
application of the SYBand is “false and contradictory” in that it proposes “27,000 square feet of
commercial and retail development” on the 6.9 acres instead of a museum and cultural center.
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POLO’s argument that the parcels are not contiguous are not “false” and are easily verified by
looking at the parcel maps and applying the plain language of the regulations.

The regulation defining the word “contiguous” is clear: “Contiguous means two parcels
of land having a common boundary notwithstanding the existence of . . . a public road or right-of
—way and includes parcels that touch at a point.” (25 CFR §292.2; emphasis added.) A review
of the assessor’s parcel maps included in the administrative record confirms that no part of the 6.9
acres touches or is contiguous to the casino/reservation property. One small segment of one
parcel in the 6.9 acres borders on State Highway 246 which is owned in fee by the public. (Calif.
Sts. & Hwys Code §§ 233 and 546.) And, according to the assessor’s parcel maps and their
online information, on the other side of Highway 246 is a narrow 11 acre parcel apparently owned |
by the County of Santa Barbara for sewer lines and other right of ways. - Consequently there are at
least two parcels that separate one small corner of the 6.9 acres and the casino/reservation
property. They do not share a common boundary, they don’t touch at any point and, therefore,
they are not contiguous parcels. The BIA should have complied with Section 151.11 when
evaluating this fee-to-trust application to acquire this off-reservation property.

Furthermore, neither the BIA nor the SYBand refer to any contrary evidence in the record
that demonstrates that the parcels are “contiguous” or that they “share a common boundary” or
“touch at a point” as required by Section 292.2. Instead, there is evidence in the record that, in
2009, the BIA asked the Solicitor for an opinion as to whether the parcels were “contiguous.”
But, there is no response from the Solicitor in the record.

The BIA and SYBand, in their joint motion, now rely on a signature page of a letter from
Regional Solicitor Shillito dated January 29, 2003 — two years before this appeal, five years
before Section 292.2 defining “contiguous” was adopted and six years before the BIA asked the
Solicitor for an opinion on the “contiguous” parcel issue. Apparently this unidentified letter,
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based on the unidentified maps provided by that unidentified person, led Mr. Shillito to conclude
an unidentified parcel is “contiguous” to the reservation. The BIA and SYBand did not provide
copies of the maps reviewed by Mr. Shillito showing the parcels as being “contiguous” because
they do not exist. The 6.9 acre parcel is not contiguous to the reservation parcel.

The record does not support the unsubstantiated statements by the BIA and the SYBand in
their Answer Briefs that the 6.9 acres is contiguous to the casino/reservation property. It was
appropriate for POLO to address this point in its Reply Brief and it would violate due process to
strike these arguments-and facts from the record. Because the parcels are not “contiguous,” the
BIA and SYBand are required to comply with 151.11, in addition to 151.10, before the 6.9 acres
can be accepted into trust. Furthermore, because the 6.9 acres is not contiguous to the
casino/;eéervation parcel, it cannot be used for gaming related activities now or in the future.

d. Historical Facts and Exhibits.

The BIA and SYBand claim that the summary of the SYBand’s history was inaccurate but
do not state what was inaccurate. Furthermore, contrary to the claim of the BIA and SYBand the
historical summary was not “false and inflammatory.” In fact, much of the history is based on the
summary in the 2005 fee-to-trust application of the SYBand and the related comments for the
5.68 acres (Exhs. A, B, & C)) And some of the historical facts are found in related documents
(such as the Smiley report) provided by the SYBand. The summary is a very respectful historical
overview of the proud heritage of the Chumash Indians and other Indians in California.

The historical summary, contrary to the claims of the SYBand and BIA, does not -
challenge its legitimacy. Instead the summary demonstrates that, regardless of its status today,
the SYBand was not a federally recognized tribe in 1934 and therefore the SYBand is not
qualified for a fee-to-trust under the IRA as required by the Supreme Court in Carcier. Exhibit -
D and E further demonstrate that the SYBand was not a federally recognized tribe in 1934.
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The SYBand and BIA note that this Board in 2007 determined that the federal recognition
of the SYBand was outside the scope of this appeal. (See Order Granting Request to Limit
Disclosure of Historic Prese_rvation Related Documents, February 27, 2007.) But, given
subsequent events, this 2007 Order has been eclipsed. The federal recognition status of the Santa |
Ynez Band in 1934 is now a central issue in this case. The 2007 Order was issued two years
before the Supreme Court decided Carcieri and Hawaii. It was also issued three years before the
Board vacated the 151.10 findings in the 2005 decision and remanded the matter to the BIA to
consider the impact of Carcieri and Hawaii. The key issue in Carcieri is whether or not the Santa
Ynez Indians were a “recognized tribe now under federal jurisdiction™ in 1934.

POLO in its Opening Brief outlined facts that established that the Santa Ynez Band was '
“not a federally recognized tribe in 1934.” The SYBand and BIA also used historical documents -
and facts in their Answer Briefs fo support their claim that the Santa Ynez Band “under federal
jurisdiction in 1934.” It was appropriate for POLO to respond to these arguments in its Reply
Brief and challenge the SYBand’s claim that it was a federally recognized tribe.

The factual summary included in POLO’s Reply Brief is accurate and appropriate. It counters
the incorrect and incomplete historical summaries in the Answer Briefs and the Record of
Decision. It also counters their claim that the SYBand was a federally recognized tribe in 1934
and therefore entitled to an IRA fee-to-trust transfer under the Carcieri decision. It would violate
POLO’s due process to strike this information and argument from the reply brief."!

e. Need for trust property.

The BIA and SYBand in their Answer Briefs agreed with the Regional Director’s claim

that there is a need to put this land in trust to insure that the SYBand is able to exercise its own

"' In further reply to the Answer Briefs, and in response to the joint motion to strike,
POLO reasserts the briefs and documents it filed, including those submitted in 2007, regarding
the federal recognition issue. Those briefs and documents are incorporated herein by reference.
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~ land use control and regulations over the property. As outlined in POLO’s reply brief, the BIA’s

assertion that the property will be exempt from State and local regulation is incorrect. The IRA
does not provide support for this claim. Although the IRA exempts trust land from state and local
taxation, trust land was not exempted from State and local regulation.

Although not referenced by the BIA Regional Director in either her 2005 or her 2012
decision, POLO noted in its Reply Brief that that the Secretary of Interior claims that he has the
authority to exempt Indian trust lands from State and local regulation pursuant to 25 CFR § 1.4.
But there is no statutory authority for Section 1.4 and its constitutionality is suspect. In any

event, the issue is resolved as far as California tribes are concerned because, in 1965, the .

. Secretary of Interior pursuant to his claimed authority under Section 1.4, held that all trust lands

in California are subject to State law. 30 Fed. Reg. 8722 (1965). -

Thus, regardless of whether the land is owned in fee by the SYBand, or owned by the
United States in trust for the SYBand, it is subject to State laws and regulations. And,
consequently, the BIA’s claim that the SYBand needs to have the property placed in trust to
escape State and local land use regulations is without merit.

POLO’s discussion of Section 1.4 and the 1965 Secretary of Interior Order applying State
law to all lands held in trust for Indians .in California is an appropriate response to the BIA and
SYBand’s arguments in their Answer Briefs regarding the supposed need for trust land. The land
will remain subject to State law even if it is taken into trust. It would violate POLO’s due process
rights to present its case and to respond to the contentions of the BIA and SYBand to strike
POLO’s factual and legal arguments from the record.

f. Equal Protection.

The BIA and SYBand also claim that POLO contention that the acquisition of trust lands
for Indians who do not qualify under the IRA and Carieri violates equal protection is a “newly
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raised in the reply brief.” However, as both the BIA and SYBand should know, this statement is
not true. POLO has raised equal protection concerns from the beginning of this appeal in 2005.
In fact, the equal protection issue was briefed in detail in POLO’s initial Opening Brief filed in
this matter dated March 14, 2007. (POLO incorporates that brief herein by reference.) =
. The Supreme Court was very clear in Carcieri when it described what tribes were, and

what tribes were not, entitled the to benefit by the fee-to-trust provisions of the IRA. Specifically
to qualify a tribe had to be a federally recognized tribe in 1934. As outlined in POLO’s Reply
Brief, the SYBand does not qualify. In response, the BIA and AS-IA ignored the requirement
that the SYBand be a federally recognized tribe in 1934 and claim that it is sufficient that the
Santa Ynez Indians existed as a ﬁon-govemmental commﬁnity of individual Indians in 1934.'

The AS-IA lacks the authority to redefine the community of Santa Ynez Indians so they
qualify, after the fact, as a “federally recognized tribe” in 1934 entitled to the fee-to-trust benefits
of the IRA. As summarized in POLO’s Reply Brief and its Opening Briefs, the BIA’s effort to
create 1934 tribal status for the SYBand just to give benefits and preferences based on race, and
which are not enjoyed by other citizens in the Santa Ynez Valley, violates Equal Protection.

POLO?’s arguments in this regard are a proper response to the BIA’s and SYBand’s
contentions regarding Carcieri. The BIA’s claim that it can give IRA benefits to Indian

communities without regard to whether they were a federally recognized tribe in 1934 violates

12 The is basically the same position that the AS-IA took in 1979 when he created a list of
Indian communities, including the Santa Ynez Indians, and included that list in the Federal
Register and treated these listed communities tribes for IRA purposes. But, after Carcieri, being
on the 1979 list of tribes in the Federal Register was not adequate to qualify a tribe for the fee-to-
trust benefits of the IRA. An Indian group needed to be a federally recognized tribe in 1934.
Consequently the AS-IA is currently taking steps to expand the scope of the Part 83 (tribal
recognition) regulations to include Indian communities in 1934 as federally recognized tribes.
But the AS-IA lacks the authority to create tribes or give preference to Indian communities as
after-the-fact tribes. To do so would give some Indians a benefit based on race and,
consequently, would violate the Equal Protection Clause of the United States Constitution.
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Equal Protection. This is especially true if the purpose is to give right and preférences to Indians
that are not enjoyed by other citizens of California.

POLO has consistently raised the Equal Protection argument in this appeal over the last
eight years. The Equal Protection argument is a valid response to the SYBand’s and BIA’s
contention that they can redefine the SYBand (which did not exist as tribal entity or corporation
until 1964) as federally recognized tribe in 1934 to obtain the benefits and preferences under the
IRA and Carcieri. It would violate POLO’s due process rights to strike these constitutional
arguments from the Reply Brief.

CONCLUSION
For the forgoing reasons, POLO respectfully requests that the IBIA disregard and/or deny
the BIA’s and SYBand’s joint motion to strike POLO’s reply brief. It is an unauthorized motion

or sur-reply brief that was submitted without permission and is without merit. It should be

. rejected and denied

Date: August 9,2013

Respectfully submitted,
Jf=

Kenneth R. Williams

Attorney for Appellants
Preservation of Los Olivos and
Preservation of Santa Ynez
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UNITED STATES DEPARTMENT OF INTERIOR

INTERIOR BOARD OF INDIAN APPEALS

PRESERVATION OF LOS OLIVOS and
PRESERVATION OF SANTA YNEZ,

Appellants,
v.

PACIFIC REGIONAL DIRECTOR, BUREAU
OF INDIAN AFFAIRS,

Appellee.

Case No. IBIA 05-050-A
APPELLANTS’ REPLY BRIEF

INTRODUCTION

This appeal was filed by the Appellants, Preservation of Los Olivos and Preservation of

Santa Ynez (collectively POLO) in 2005. The Interior Board of Indian Appeéls (IBIA) dismissed

POLO’s appeal in 2006 and again in 2007. The IBIA held that POLO lacked standing to

challenge the decision of the Bureau of Indian Affairs (BIA) to approve the application of the

Santa Ynez Band of Mission Indians (SYBand) to have 6.9 acres of land taken into federal trust.

POLO immediately challenged the IBIA orders of dismissal in the United States District

Court for the Central District of California. And in 2008, in a 30 page detailed decision, Judge

1
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Matz of that Court vacated the two IBIA orders of dismissal and remanded the case to the IBIA
for consideration of the standing issue consistent with the Court’s ruling and instructions.

On February 8, 2010, POLO filed an Opening Brief pursuant to the IBIA’s 2009 Order
setting forth the remand procedures for this appeal. POLO’s Opening Brief consolidated and
summarized its arguments, which had been presented in earlier pleadings, on the standing issue
and on the underlying merits of this appeal. POLO also brought two important Supreme Court
decisions (Carcieri and Hawaii) issued in 2009 to the IBIA’s attention. Those two decisions
undermined the BIA’s 2005 decision and preclude the transfer of the subject property into trust as
a matter of law. And, consequently, POLO asked the IBIA to vacate the BIA’s 2005 decision.

The SYBand, as a real party in interest, filed its Answer Brief on March 22, 2010. But the
BIA did not file an answer to POLO’s Opening Brief in 2010. Instead, at the direction of the
Assistant Secretary for Indian Affairs (AS-IA), the BIA asked the IBIA to remand the matter so
the BIA could consider the impact of the two Supreme Court cases and the arguments presented
in POLO’s Opening Brief. On May 17, 2010, the IBIA: (1) granted POLO’s request to vacate the
BIA’s 2005 decision “In Part”, (2) granted the AS-IA’s request to remand this matter to the BIA
“In Part”, and (3) and stayed this entire appeal while the matter was on remand with the BIA.

This appeal was on remand with the BIA, and stayed by the IBIA, for almost three years.
On April 3, 2013, the IBIA lifted the stay and scheduled the completion of the briefing that was
initiated in 2010. POLO was not given an opportunity to supplement its 2010 Opening Brief; nor
was the SYBand given an opportunity tolsupplement its 2010 Answer Brief. The Answer Brief of
the BIA was filed on May 31, 2013 — over three years after it was initially due. Despite
requesting the remand, which caused a three year delay in this process, the BIA did not discuss
the Carcieri and Hawaii cases in its Answer Brief. This Reply Brief is submitted-in response to
bothbthe SYBand’s 2010 Answer Brief and the BIA’s 2013 Answer Brief.

2
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SUBJECT PROPERTY

On November 8, 2000, the SYBand applied to the BIA requesting that seven parcels of
land, which it owns in fee, located in the City of Santa Ynez, be transferred to the United States to
be held in trust for the benefit of the SYBand. The seven parcels consist of approximately 6.9
acres and include Santa Barbara County Assessor Parcel Numbers 143-241-02, 143-241-03, 143-
251-01, 143-251-05, 143-251-06, 143-251-08, and 143-251-09.

The parcels are near the Chumash Casino property which the SYBand claims is a
“reservation.”’ But none of the parcels share a “common boundary with”, or “touch”, the
SYBand’s casino/reservation. See 25 CFR § 292.2. Therefore, as is discussed in more detail
below, these parcels are not “contiguous” to the reservation as that term is used to define “on-
reservation” acquisitions in 25 CFR § 151.10. Consequently the SYBand’s application is for an
“off-reservation” acquisition and is governed by 25 CFR § 151.11

Frorﬁ August 2001 through October of 2004, the SYBand purchased 13 additional parcels,
consisting of 5.68 acres, in Santa Ynez all of which are near or adjacent to the seven parcels listed
above. On April 25, 2005, the SYBand applied to have these 13 parcels transferred to the United
States to be held in trust for the SYBand.> POLO, POSY, the Governor of the State of

California, the County of Santa Barbara, several individual members and other parties, submitted

! There is disagreement about whether this property is a “reservation” as that term is used
in federal law. By using the term “reservation” in this brief, or other documents filed in this
appeal, the Appellants are not conceding that this parcel is, in fact, a legal “reservation.”

2 A small segment of the boundary of one parcel (APN 143-241-02) borders State
Highway 246. And fee title to the land under Highway 246 is “vested in the name of the People
of the State of California.” Cal. Sts. & Hwys. Code §§ 233 & 546. Furthermore, on the other
side of Highway 246 is an 11 acre parcel (APN 143-450-006) which, according to the Santa
Barbara Assessor’s records is currently owned by the County or a private party. Thus there are at
least two parcels between the reservation and the 6.9 acres. They are not contiguous.

3 Pertinent portions of the SYBand’s 2005 application to have the 5.68 acres taken into
trust are attached to this brief as Exhibit A. ’
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comments.* Among other things, POLO insisted that the BIA, in an EIS, “must address the
cumulative impacts” of both the 6.9 acre and the 5.68 fee to trust applications.” The Appellants
also joined the comments of the California Governor’s Office which rejected the SYBand’s
aboriginal title® claims and the piecemeal nature of the environmental review. The SYBand’s
application to have the 5.68 acres transferred to the United States in trust is still pending and is
contingent on the successful acquisition of the 6.9 acres.”

In addition, in 2010, SYBand acquired 1400 acres in the Santa Ynez Valley, known as
Camp 4, and announced, almost immediately, its intention to request that this land, like the 6.9
acres and the 5.68 acres, be taken into trust. The SYBand claims that once all of these lands are
heid in trust they will be exempt from State and local laws — including State and local health and
safety laws, the Santa Ynez Community Plan and the California Environmental Quality Act. In
fact, as is summarized below, the SYBand’s primary reason and stated “need” for having these ~
lands taken into trust is to remove them from State and local. Also, in the most recent edition of
the Chumash! magazine (Summer 2013), the Chairman of the SYBand and his Legal Advisor
admit that they intend to use the fee-to-trust procedures to take all these parcels and additional
parcels into trust to recapture all of their ancestral lands and insure that they exempt State and

local laws. The BIA is facilitating the SYBand’s step by step effort toward this goal.

4 POLO’s comments on the proposed acquisition of the 5.68 acre parcel in trust are
attached hereto as Exhibit B. The Governor’s comments are attached as Exhibit C.

3 Since 2005 the SYBand has acquired several other parcels which it also intends to have
taken into trust. The cumulative impacts of all of these reasonably foreseeable fee-to-trust
acquisitions should have been considered by the BIA.

6 Also it is important to note that ~ in addition to the comments made by the Governor -
the SYBand’s aboriginal title claim on behalf of the Chumash has been specifically rejected by
the Courts. See United States ex rel. Chunie v. Ringrose 788 F.2d 638 (1986).

7 All of the documents related to the SYBand’s application to put the 5.68 acre parcel in
trust — including Exhibits A, B, and C - are directly relevant to the 6.9 acre application and are a
part of the record in this case.
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In contrast, POLO along with other groups and residents of the Santa Ynez Valley, have
worked diligently for decades to protect their communities from unregulated development in
violation of State and local laws including, and especially, the Santa Ynez Community Plan. This
appeal is about whether POLO, as an interested party directly and adversely affected by the
proposed actions of the SYBand and the BIA, will have a meaningful opportunity in this forum to
challenge BIA’s decision to the application of the SYBand’s request to take these lands into trust.
For the last eight years, as is outlined in more detail below, procedural obstacles have been placed
in POLO’s way in an attempt to preclude them from having any meaningful input in the IBIA.

PROCEDURAL BACKGROUND

On January 14, 2005, the BIA issued its initial Notice of Decision of their intent to accept
the 6.9 acres into trust for the SYBand pursuant to the Indian Reorganization Act of 1934 (IRA).
25 U.S.C. 465 et.seq. The BIA’s Decision was timely appealed by POLO on February 22, 2005.

In 2006, and again in 2007, the IBIA dismissed POLO’s appeal. The IBIA held that

- POLO lack of standing to pursue this appeal before the IBIA. See 42 IBIA 189 (2006), aff'd 45

IBIA 98 (2007). On August 6, 2007, POLO fiied an amended complaint in its pending lawsuit
challenging the IBIA’s dismissals of for lack of standing. Preservation of Los Olivos v. United
States Department of Interior USDC CD Cal. No. CV 06-1502 AHM.® On July 9, 2008, the
Central District Court granted POLO’s Motion for Summary Judgment in part, vacated the IBIA
order dismissing that administrative appeal and remanded the case back to the IBIA for further
consideration of the standing issue consistent with its ruling. Preservation of Los Olivos v.

United States Department of Interior, 635 F. Supp. 2d 1976 (CD Cal. 2008). The Court’s

directive to the IBIA was not ambiguous:

8 ‘While this matter was before the District Court, POLO filed several blziefs on the
standing and related issues. This matter was remanded to the IBIA by the District Court. POLO’s
briefs are a part of the record in this matter and are incorporated herein by reference.

5

APPELANTS REPLY BRIEF




OO0 N N Wy B W N e

[\ N N N [\ NS N [\S] N — S Yok — [ — — — — —
oo ~) (=, w S w [\ — o (Ve ] [~-] -~ =) W £ =N W [\ — [

“Specifically, the IBIA must articulate its reasons (functional, statutory, or otherwise) for
its determination of standing, taking into account the distinction between administrative
and judicial standing and the regulations governing administrative appeals.” Id.

On September 5, 2008, the United States Department of Interior and SYBand appealed the

District Court’s decision. Preservation of Los Olivos v. United States Department of Interior 9"

Cir. CA. No. 08-56469. On January 8, 2009, the Ninth Circuit dismissed the appeal and the
matter was returned to the District Court and then remanded to the IBIA.

On May 27, 2009, the BIA filed a motion to reopen the IBIA proceedings pursuant to the
District Court’sb remand. On September 17, 2009, the BIA filed the administrative record with the
IBIA. On November 13, 2009, the IBIA issued and order establishing a briefing schedule to
address the issues on remand as directed by Judge Matz of the District Court.

On February 8, 2010, Appellants filed their Opening Brief with the AIBIA which, among
other things, included arguments based on two recent Supreme Court cases. First, based on the
Supreme Court decision in Carcieri v. Salazar 129 S.Ct. 1058 (2009), Appellants argued that the
SYBand is not eligible for a fee-to-trust transfer pursuant to the IRA because it was not a
federally “recognized tribe” in 1934 when the IRA was enacted. And, second, based on the
Supreme Court decision in Hawaii v. Office of Hawaiian Affairs 129 S.Ct. 1436 (2009), the
Appellants argued that the Secretary of Interior is precluded from taking non-public domain land
into trust free of State and local regulation after those lands, and regulatory jurisdiction over those
lands within the State, were transferred and ceded to the State upon statehood.

On February 24, 2010, apparently after reading Appellants’ Opening Brief, the AS-IA
directed the BIA to ask the IBIA to remand this appeal for reconsideration in light of the Carcieri
and Hawaii decisions. On March 19, 2010, the BIA filed a motion requesting that the matter be
remanded to the BIA to consider the impact of these two decisions. The SYBand filed its Answer
Brief on March 22, 2010. The BIA did not file an answering brief in 2010.

6
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On May 17, 2010, the IBIA issued an Order Vacating Decision in Part and Remanding in
Part to the BIA to determine the legal impact of the Carcieri and Hawaii decisions on the fee-to-
trust transfer. Specifically, the IBIA vacated “the portion of the January 14, 2005, [BIA] decision
finding that 25 C.F.R. § 151.10(a) is satisfied in the present case.” The 25 C.F.R. § 151.10
findings, vacated by the IBIA, are found on pages 6 through 10 of the BIA 2005 decision.

The IBIA declined to set a timetable for the BIA to issue its decision on remand. But,
with the permission of the BIA, both POLO and the SYBand were allowed to brief these issues in
2010 while the matter was on remand.’ It was not until June 13, 2012, over two years after the
matter was remanded, that the BIA finally issued its partial decision on remand. But the 2012
BIA decision was not immediately sent to the IBIA. Instead it was sent in the form of a cover
letter to SYBand Chairperson, Vincent Armenta. In its cover letter, the BIA revealed for the first
time that this matter had been delegated by the BIA to an Associate Solicitor, Division of Indian
Affairs for a legal opinion regarding the impact of the Carcieri and Hawaii decisions.

Although the BIA cover letter to Chairperson Armenta enclosed a legal opinion from the

Associate Solicitor dated May 23, 2012, it did not enclose the 28 exhibits that were supposedly

 attached to that opinion. In fact, it is not certain whether the BIA received or reviewed these

exhibits before issuing its 2012 decision 20 days later. In any event, based entirely on the May 23,
2012 Associate Solicitor’s legal opinion, the BIA affirmed its partially vacated 2005 decision
without mﬁdiﬁcation or updating. But, the BIA ignored the 2005 requests made by POLO and
the Governor and did not update environmental documents to consider the cumulative impacts of
the 5.68 acre fee-to-trust application with the impacts of 6.9 acre application. The BIA served

POLO with a copy of its 2012 partial decision on remand.

% All the briefs, documents and evidence submitted by POL_O to the BIA, while this matter
was on remand to the BIA, are incorporated herein by reference. They are part of the record and
should have been transferred with the files when the BIA finally returned jurisdiction to the IBIA.

7
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On July 12, 2012, POLO filed and served a supplemental notice of appeal with respect to
the 2012 BIA partial decision on remand. The BIA subsequently returned the remand and
transferred jurisdiction over this appeal backs to the IBIA. The date that jurisdiction was returned
by the BIA to the IBIA is not certain. But, it is certain that on April 3, 2013 the IBIA reasserted
jurisdiction over this appeal and directed the parties to complete the briefing on remand from the
District Court that was initiated in 2010. Per the joint request of POLO and the BIA, and over the
opposition of the SYBand,'? the IBIA extended the briefing dates making the BIA’s Answer Brief
due May 31, 2013 and POLO’s Reply Brief due July 1, 2013. |

HISTORICAL BACKGROUND

The short narrative of the history of the Chumash Indians in the 2005 BIA decision is
incomplete and incorrect. (NOD pp 7-8). Without referencing any authority to support its
conclusions, the BIA claims that Chumash “tribal leaders” and “several heads of families”
received land grants from the “the Mexican Governors of California” which were not honored by
the United States Government after taking over California. As a result, according to the BIA, the |
predecessors of the SYBand were forced to live on mostly unusable land owned by the Catholic
Church. According to the BIA this land, located “southwest of Highway 246, was acquired by
United States from the Catholic Church in 1941 “for use as the Santa Ynez Reservation.”

This short summary has little or no basis in historical reality.!! Itis intended to give the
impression that the SYBand was in existence as a tribe in 1934 entitled to the land transfer
benefits of the Indian Reorganization Act (IRA) and that it currently needs additional trust land.

As summarized below, neither contention is correct. A ‘brief overview of the history of the

10 The SYBand complained about the three year delay while this matter was on remand,
and to expedite the process, agreed to waive its objections based on standing.

1 A more detailed, but stilvl incorrect; summary of the history of the Chumash Indians is
found in the Fee-to-Trust application of the SYBand dated April 25, 2005. (Exh. A) '
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California Indians will put the SYBand’s applications and the BIA’s decision in context and will
confirm that the SYBand was not a federally recognized tribe in 1934 entitled to transfer or
receive lands in trust under the IRA.

A. Prior to Spanish Contact — Pre-1769.

Although there are different estimates, it is generally accepted that the Chumash lived in
what is now called California three to five thousand years before it was “discovered” or
“conquered” by the Spanish. The Chumash were considered by the Spanish to be superior to
other California Indians “due to their well-developed towns, extensive trade routes and high
quality of goods.” (Exh. A, p. 7.) The Chumash organized themselves in small communities or
villages of a few or many families. Although they seem to have segregated themselves into

linguistic or ethnic groups, there is no evidence that they were ever a formally organized as a tribe

- prior to Spanish contact.

B. The Spanish Empire — 1769 to 1823.

As is well known, after the Spanish occupation of California, the Spanish Franciscans
established the Mission system along the coast of California. The Santa Ynez Mission was built
in 1809. In the initial phase of their interaction, the Chumash and Spanish were very cooperative

and helpful to each other. " “Once the Mission Period began, the Chumash contributed both skilled

- craftsman and religious leaders to the benefit of the Santa Ines Mission.” (Exh. A, p. 7.) In

exchange the Spanish and Franciscans managed the property around the Missions for the benefit
of the Indians - “not as owners, but as tutors for their primitive charges.”'? In many ways, the
tutelage arrangement resembled a benevolent autocracy. However, as time passed, the

relationship began to resemble a master-slave, abusive relationship to the point that many Indians,

12 See Chauncy Shafter Goodrich, The Legal Status of the California Indian 14 Cal. Law
Rev. 157 (1926).
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including some of the Chumash at the SantaYnez Mission, joined the Mexican revolution and
helped the fight for independence.

C. The Mexican Republic — 1823 to 1846.

Although the revolution of Mexico against Spain began in 1810, independence was not
completely achieved until 1823. One of the charter documents of the Mexican Republic was the
Plan of Iguala enacted February 4, 1821. This remarkable document included the following
emancipation proclamation:

“All the inhabitants of New Spain, without distinction, whether Europeans. Africans

or Indians, are citizens of the monarchy, with the right to be employed in any post,
according to their merits and virtues.” (Emphasis added.)

Thus all California Indians under the jurisdiction of Mexico, including the Chumash,
became full citizens of the Republic of Mexico in 1821. In addition, in 1833 the Spanish
Missions were secularized by the Mexican Republic and the lands surrounding the Missions were
conveyed to the resident Indians. Some of the Indians at Santa Ynez were granted lands as a
result of this secularization process. In summary, in the Mexican Republic, Ind‘ians were
emancipated from the paternalistic yoke of the Spanish Empire and became citizens of Mexico
(not a separate tribe) who had the right to own land and, subject to a property qualification, had
the right to vote.

D. United States Occupation and Military Rule — 1846 to 1850.

In 1846, the United States Military occupied portions of the Mexican Republic, including
the land that was to become the State of California. The United States ignored the Plan of Iguala,
and tried to establjsh a paternalistic — ward/guardian — relationship with the Indians. This
paternalistic approach was consistent with the way most Indians and tribes were treated in the rest
of the United States. But it was drastically different from the more respectful and equal way that
the Mexican Republic treated Indians. |

10
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The first military Governor of California was Brigadier-General S.W. Kearny. Kearny
appointed John Sutter and Don Vallejo, two individuals known to be trusted by the Indians of
California, as United States Sub-Agents for Indian Affairs. And, in his instructions to these two
new Sub-Agents, Kearny stated:

“I wish you to explain to the Indians the changes in the administration of public

affairs in this territory; that they must now look to the President of the United

States as their great father; [and] that he takes care of his children.”

Letter from Kearny, Monterey to Sutter, New Helvetia, April 7, 1847.

Kearny also told his agents to offer presents the new Indian “children” of the United

States to gain their cooperation. Specifically, in another letter to his Indian agents, Kearny said:

“I will endeavor to obtain and furnish you with a quantity of Indian goods, to be

given as presents to such chiefs and bands as may conduct themselves peaceably

and honestly. You can tell the Indians this.”

Letter from Keamny, Monterey to Richardson, Monterey, April 21, 1847.

The Mexican-American War ended in 1848 with the signing of the Treaty of Guadalupe
Hildago. Pursuant to that treaty, the United States vowed to recognize and protect the rights of all
former Mexican citizens which, as summarized above, since 1821, included all of the Indians. (9
Stat. 922 (1848).) The United States Military Occupation of the territory of California continued
until 1850 when California became a State.

E. California Statehood — 1850 to the Present.

California became a State on September 9, 1850 on an equal footing with all previously
admitted States. And, at that point all jurisdiction, authority and regulatory control over the lands
and citizens of the State of California were immediately transferred from the United States to
California. At the time of Statehood, the Chumash Indians in the Santa Ynez Valley were former
citizens of the Republic of Mexico whose property and citizenship rights were guaranteed under

the Treaty of Guadalupe Hildago. The obligation to protect this guarantee transferred to the State.

11
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Shortly after California became a State, Congress passed the Land Claims Act of 1851 (9
Stat. 631 (1851).) Every person claiming lands in California by virtue of any right derived from
the Spanish or Mexican government was required to present his or her claim to the board within -
two years. Any land not claimed within two years, and any land for which the land claim was
rejected, was deemed to be part of the public domain of the United States available for sale.
Although some of the Indians living near the Santa Ynez Mission had received deeds from
Mexico as a result of the 1833 Mission Secularization Act, apparently none filed a claim for their
deeded land within the time limits allowed by the 1851 Act. Nor did any representative of the
Chumash file a claim for aboriginal title. In contrast, the Catholic Church filed timely claims for
all the California Mission properties — including the Mission at Santa Ynez. Uwited States ex rel.
Chunie 788 F.2d 638 (1986).

In 1853, consistent with its paternalistic approach, the United States entered into 18
treaties with some California Indians and tried to move many of them onto reservations.
Although many of the Indians may have moved to the supposed reservations, the treaties were
never ratified. California officials, some of whom were previously officials in the Mexican
Republic, objected to the removal and relocation of California Iﬁdian citizens to remote locations.
In any event, the Santa Ynez Indians were not removed to a reservation. Instead, with the
permission of the Catholic Church, they continued to occupy the lands near the Mission.

CALIFORNIA INDIANS

In summary, at the time California became a State in 1850, Indians in California were
subject to the laws and policies of two governments with two entirely different views and
approaches to governing Indians. The United States had a paternalistic guardian-ward protective
view of Indians and tribes that continues to this day. The United States’ paternalistic approach is
akin to the Spanish benevolent autocracy approach implemented by the Franbiscan Mission

12
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system. In contrast, the State of California’s view, inherited from the approach of the Mexican
Republic, was and continues to be is that Indians are citizens with the same rights and obligations
of all California citizens. For the last 163 years much of California Indian law has been
developed as a direct result of the tension between these two widely different approaches.
A good example of this tension is found in a case that quickly made its way to the United

States Supreme Court four years after California became a State. United States v. Ritchie 58 U.S,
525 (1854). That case involved a dispute based on a deed from Governor of Mexico to Francisco
Solano in 1842. Mr. Francisco was an Indian and a Mexican citizen. He is described in the deeds
as the “principal chief of the unconverted Indians” and as a “free man, owning a suﬁicient
number of cattle and horses to establish a rancho.” Id. In 1842 Mr. Francisco sold the land to Mr.
Vallejo who in turn sold it in 1850 to Mr. Ritchie a resident and citizen of the State of California.
Mr. Ritchie’s title was challenged by the United States which wanted the land to be treated as
public domain land available for sale. Consistent with its paternalistic attitude toward Indians,
the United States argued that the initial deed was void because Mr. Solano was an Indian and,
therefore, was not competent to own or sell real property. The Supreme Court reviewed the laws
of Mexico and found just the opposite to be true:

“Our conclusion is, (sic) that he [Mr. Solano] was one of the citizens of the

Mexican government at the time of the grant to him, and that, as such, he was

competent to take, hold and convey, real property, the same as any other citizen of

the republic.”

United States v. Ritchie, 58 U.S. at 540.

Thus at the time California became a State, all Indians were individual citizens with the same
rights “as any other citizen” of California and former citizens of the Mexican Republic.
/1]
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A legacy of the Plan of Iguala, Aand full Indian emancipation and citizenship in the
Republic of Mexico is that, at the time of Statehood, there were very few tribes in California.'
Instead there was a 30 year heritage of individual rights (including land ownership) and
citizenship (including voting rights) that were previously conferred upon the California Indians
by the Republic of Mexico in 1821. Although there were virtually no tribes in California in a
governmental sense, there were some historic Indian neighborhoods where individual Indians
continued to live. This included the Indians who continued to live around the Santa Ynez
Mission. In 1891, instead of being described as a tribe, the Indians living near the Santa Ynez
Mission were described as an: “Indian village composed of some fifieen families.” (Smiley
Commission Report and Executive Order of December 29, 1891.)

Although most of the California Indians remained wards of the United States, the State of
California did its best to protect its citizens from the over paternalistic governance of the United
States. California granted citizenship — including the right to vote and to be on a jury —to
California Indians in 1871, over fifty years before they were given United States citizenship in
1924, Although the United States had extinguished all Indian aboriginal land title claims in
California when it enacted and implemented the Act of 1851, California successfully sued the
United States and obtained equitable relief and compensation for the “Indians of California.”
Similarly, although the United States failed to ratify 18 treaties with California Indians, California
successfully prosecuted a lawsuit against the United States for equitable relief and compensation
on behalf of the “Indians of California.” California Indians, despite the ward-guardian
relationship that they continue to have with the United States, have all the rights, privileges and

duties of every other resident of California. See Acosta v. San Diego 126 Cal.App. 2d 455 (1954).

13 The tribes that did exist were in the far north and far east areas of the State which were
beyond the purview of the Mexican Republic.
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As a result of this unique history, the Santa Ynez Indians, like most California Indians
were not members of an organized tribe, much less a federally recognized tribe, in 1934 when the
IRA was enacted.” They were individual citizens; tribes in thé governmental sense were
virtually non-existent. As was succinctly stated by Professor A.L. Kroeber in his 1925 book, “The
California Indians” on page 27:

“Tribes did not exist in California in the sense in which that word is properly applicable to

the greater part of the North American continent. When the term is used [in relation to

California Indians] it must therefore be understood as synonymous with ‘ethnic group’

rather than denoting a political entity.” (Quoted in Acosta 126 Cal.App.2d at 465 (1954).)
Thus, instead of being a tribe or political entity, the Santa Ynez Indians may have been part of
part of the Chumash ethnic group, or individuals from different ethnic groups, when California
became a State and in 1934 when the IRA was enacted.'”

This distinction between historic tribes and Indian communities, vis-a-vis the IRA, was
outlined in a January 14, 1994 letter from Wyman D. Babby, Assistant Secretary of the Interior

for Indian Affairs to Congressman George Miller, Chairman of the committee on Natural

Resources. (A copy of that letter is attached as Exhibit E.) Assistant Secretary Babby states that:

1 In 1932 the Carnegie Institution of Washington published Charles O. Paulin’s Atlas of
the Historical Geography of the United States (Publication No. 401). Plates 35 and 36 depicting
the Indian Reservations from 1840 through 1930 are attached as Exhibit D. In 1840, California
was still part of the Mexican Republic and, as a consequence, there were no reservations in
California. The Plates depict only four Reservations in California between 1875 and 1930. This
is consistent with the fact that in 1864 Congress passed the Four Reservations Act which
specifically stated that no more than four Indian reservations could be created in Califomia. (13
Stat. 39.) The four reservations were Round Valley, Hoopa Valley, Tule River, and “Mission.”
Matz v. Arnett (1973) 412 U.S. 481, 489-491.) According to the Plates the reservation for the
Mission Indians was created in 1875 in the San Diego area. There is no reservation in the Santa
Ynez area. And the SYBand’s claim that a “reservation” was created by the U.S. for their benefit
in 1941 is not only incorrect; it would have been precluded by the Four Reservations Act.

15 The Indians and others who lived near the Santa Ynez Mission over the years were not

* limited to those with Chumash ancestry. Nor was there a requirement that they any or all of the

Indians at Santa Ynez be Chumash. According to Article III, Section 1, of the SYBand’s 1964
Articles of Organization, membership individuals “whose names appear on the January 1, 1940
Census Roll of the Santa Ynez Band of Mission Indians” and their descendants who “have one

fourth (1/4) or more degree of Indian blood of the Band.” -
15
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“Since the passage of the IRA the Department of the Interior (Department) has
distinguished between the powers possessed by an historic tribe and those
possessed by a community of adult Indians residing on a reservation, i.e. a non-
historic tribe.”

Assistant Secretary Babby also described a third category of landless Indians who,
although living in a community, were not living on a reservation and were not an organized as
tribe. “Once the land was acquired for these [landless] Indians, they then were entitled to organize
under the provisions of Section 16 of the IRA and.adopt a constitution and bylaws™ and,
thereafter, éubmit these dbcuments and Articles of Organization to the Secretary of Interior for
approval. This is the approach followed by the SYBand.

| In 1934, although there were still a few Indians living near the Santa Ynez Mission, they
did not own the land and were technically landless. Twenty of the 48 adult Indians living near the
Santa Ynez Mission voted to accept the IRA in 1934. In 1941, the United States acquired land
from ﬂ1e Catholic Church for the benefit of these landless Indians. And, thereafter the Santa
Ynez Indians adopted a constitution, bylaws and article of organization which were approved by
the Department of Interior in 1964. In the PREAMBLE and ARTICLE I - Name of their
ARTICLES OF Incorporation the Santa Ynez Indians make it clear that they are creating a new
tribe not confirming an historic tribe:

“We, the members of the Santa Ynez Baﬁd of Mission Indians, in order to establish a

formal organization and to promote our common welfare do hereby adopt the following

Articles of Organization. ... The name of this organiztion (sic) shall be the Santa Ynez

Band of Mission Indian, heremaﬁer referred to as the Band.”

At least as of 1964, the Santa Ynez Band did not claim to be Chumash or part of any historical
group. And, although they claim to be a band of Mission Indians, they do not claim any interest
in the Mission Reservation in San Diego. Thus, as summarized by Assistant Babby, the SYBand

was as a group of landless Indlans who, after recelvmg land from the United States, organized

themselves into a new tribe in 1964. They were not a federally recognized tribe in 1934.
16
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STANDARD AND SCOPE OF REVIEW
The IBIA’s jurisdiction to review of BIA decisions is narrow and very limited. These
limitations and the reasons behind them are outlined in detail at the Department of Interior

website for the IBIA. (www.oha.doi.gov/IBIA). As is clarified there, the IBIA is part of the

Executive Branch of Government and it has only that authority that has been delegated to it by the
Secretary of Interior. The IBIA is not a court or part of the Judicial Branch of Government. And
it lacks the authority to decide or adjudicate constitutional legal issues. The IBIA gives deference
to tribal sovereignty and lacks the authority to grant equitable relief against a tribe. But, the IBIA

does not have the authority to give racial preferences, or discriminate in favor of, individual

Indians. (See Adoptive Couple v. Baby Girl U.S. (No. 12-399; decided June 25, 2013.) In

addition to these general rules, there are some specific rules that pertain to this appeal which
should be mentioned:

First the BIA’s decision to take land into trust is a discretionary decision and the IBIA
lacks the authority to reverse, or substitute its judgment for the BIA’s judgment in such
discretionary decisions. Arizona State Land Department v. Western Regional Director, 43 IBIA
158 (2006). Although the IBIA cannot reverse BIA’s discretionary decisions, the IBIA must
confirm and insure that the BIA’s decision is supported by substantial evidence in the record. Id.

Second, the IBIA review of a discretionary decision is limited to determining whether
BIA gave proper consideration to all legal prerequisites to the exercise of its discretionary
authority, including any limit on the BIA’s discretion established in the regulations. Cass County
v. Midwest Regional Director, 42 IBIA 243, 246 (2006). The proof that the BIA considered all
the factors set forth in the regulations must appear in the record, but-there is no requirement that
the BIA reach a particular conclusion with respect to each factor. Eades v. Muskogee Area
Director, 17 IBIA 198, 202 (1989).

17
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Third, although the IBIA has the authority to review some legal issues raised in a trust
acquisition case, it lacks the authority to adjudicate legal challenges to the constitutionality of
laws and regulations. Arizona State Land Department, 43 IBIA at 160. Furthermore, its legal
conclusions regarding non-constitutional issues are not binding on the Courts.

Finally, although an appeal to the IBIA is a procedural prerequisite to initiating litigation

with respect the BIA’s decision to take land into trust, there is no requirement that the IBIA

‘decide the merits of an appeal for it to be a final agency action. 43 CFR §4.314. This is because

the IBIA is not able to reverse a BIA discretionary decision or grant the complete relief requested
by the appellant. Consequently exhaustion of administrative remedies on the merits before the
IBIA is not possible or necessary. If the IBIA declines to accept jurisdictioh of the mérits or
dismisses the appeal for procedural reasons, then BIA decision on the merits becomes the final
agency action for litigation purposes. See Pine Bar Ranch v. IBIA, 9™ Cir. No. 11-35564 (2012).
ARGUMENT
A. POLO has Standing to Pursue this Appeal Before the IBIA. 4

As directed by Judge Matz of the United States District Court for the Central District of
California in his 2008 remand order, the first order of business in this appeal is for the IBIA to
reconsider its 2006 and 2007 Orders dismissing this appeal on the basis of standing. Preservation
of Los Olivos v. United States Department of Interior, 635 F.Supp.2d 1076 (2008). Instead of
following the “interested party” standing rules in its own regulations, the IBIA dismissed POLO’s
appeal by using the restrictive judicial standing principles. The IBIA intentionally used these
rules “as a matter of prudence in the interest of administrative economy” to restrict appellate
access. The Court held that IBIA’s reliance on restrictive judicial standing principles was
inappropriate and inconsistent with the broad standing principles outlined in the regulations. In
fact the Court noted that the IBIA did not even cite, much less discuss, the regulations which

18
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allow any “interested party” to appeal. 25 CFR §2.2 and 43 CFR §4.331. The Court provided
guidance to the IBIA as it revaluates this issue and specifically directed the IBIA to conduct a
functional analysis of administrative standing as detailed 35 years ago by Judge Bazelon in
Koniag, Inc. Village of Uyak v. Andrus, 580 F.2d 601, 614-15 (D.C.Cir. 1978.) And although he
gave the IBIA some latitude in this regard, Judge Matz cautioned that the regulations governing
standing are not ambiguous and, therefore, the IBIA’s interpretation of them is not entitled to |
deference. The Court’s instructions to the IBIA were clear and direct:

“Specificaily, the IBIA must articulate its reasons (functional, statutory, or otherwise) for

its determination of standing, taking into account the distinction between administrative

and judicial standing and the regulations governing administrative appeals.”

Preservation of Los Olivos, 635 F.Supp.2d at 1080.

The functional analysis test for administ_rative standing directed and urged by Judge Matz
is clearly the appropriate test. In its Appellants’ Opening Brief (AOB), POLO applied the five
factors of the functional analysis to the facts of this case. (AOB pp. 1-8) Based on that test
POLO is an interested party which clearly has standing to pursue the appeal.

| The SYBand in its Answer Brief argues that the IBIA, despite Judge Matz’ Order and the
broad regulatory standing standard, is free to adopt a stricter standard and can continue to use the
restrictive concepts of judicial standing. These are basically the same arguments that were made
by the SYBand and rejected by the District Court. They should be rejected here for the same
reasons. The SYBand also claims that the IBIA was not required to apply the functional analysis
of standing. But it is not possible to read Judge Matz directive — “the IBIA must articulate its
reasons (functional, statutory or otherwise)” — as anything other than a mandate..

The SYBand also claimed that regardless of the test that was used, POLO failed to

demonstrate sufficient “interest” to appeal the BIA’s decision to take the 6.9 acres into trust under

‘the IRA. The SYBand relied on the District of Columbia District Court case of Patchak v.
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Salazar, 646 F.Supp. 2d 72 (2009). Mr. Patchak in that case, like POLO in this case, challenged a
decision by the BIA to take land into trust for a tribe that was federally recognized in 1934 as

required by Carcieri. Relying on the following quote from that case, SYBand claims POLO

lacked standing because they are not Indians:

“Plaintiff’s alleged injuries could not be further divorced from these objectives [of the
IRA]. Plaintiff is not an Indian, nor does he purport to seek to protect the interests of any
Indians or Indian tribes.” ‘

Patchak, 646 F.Supp. 2d at 77.

Fortunately, this race-based test for standing to challenge fee-to-trust transfers under the
IRA, was ultimately rejected by the United States Supreme Court. (Patchak v. Salazar, 132 S.Ct.
2199 (2012); see also Adoptive Couple v. Baby Girl supra.) The Supreme Court in Patchak
applied judicial standing principles and found that Mr. Patchak, a non-Indian, had standing to
challenge the fee-to-trust transfer under the IRA. He met the Article III standing requirements and
the interests he is asserting — economic, environmental and aesthetic - were “arguably within the
zone of interests to be protected or regulated” by the IRA. Thus, even if the IBIA continues to
apﬁly the judicial standing requirement, the Supreme Court decision in Patchak confirms that
POLO has standing under judicial standing principles, as well as regulatory standing.

The BIA, in its Answering Brief, also argues that it ig permissible for the IBIA to use the
judicial standing principles instead of the broader standing rules allowed by the regulations. The
BIA claims that the stricter standing standard is appropriate because the regulations contemplate
public participation during the BIA decision making stage and “very limited agency review” of
BIA decisions by the IBIA. The BIA contends that the IBIA has no authority review the merits of
the BIA decision and it is limited to insuring that the BIA complied with the procedural
regulations. According to the BIA, the IBIA’s limited scope of review of the merits of the BIA

decision should mean that fewer interested parties should be allowed to appeal to the IBIA.
20
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Although creative; this argument defies common sense. '

The IBIA has a different and broader role in the review process and its forum should be
available to all interested parties. The IBIA has been delegated the responsibility by the
Secretary of Interior to supervise the BIA and audit its actions to insure that the law and
regulations were followed in the decision making process. This is especially important given the
BIA’s decision making is not an impartial process. The BIA’s obligation and mission is to
promote tribal interests. Thus it is usually an advocate for the SYBand’s fee-to-trust request.!”

POLO agrees that the IBIA’s jurisdiction to conduct a de novo review of the merits of BIA’s
fee-to-trust decisions is limited . But the IBIA has broad authority to review the BIA’s decision
to insure that it complies with the law and all the applicable procedural rules and regulations.
This is an extremely important appellate function. By insuring that the BIA fully complies with
the procedures, the IBIA protects the due process rights of the public and the community. The
IBIA is also required to insure that the decision is supported by sufficient evidence in the record.
If the IBIA requires full procedural compliance with the regulations, then many of the concerns
about BIA decision may be resolved without the need for litigation. All interested parties should

be allowed to appeal to the IBIA and request a procedural review of the BIA’s decision.'®

16 It is also inconsistent with argument made by the BIA later in its answer that, although
the IBIA’s decision that POLO lacks standing was correct, the IBIA should still decide the merits.

17 A primary purpose of the 1934 IRA was to restructure and recreate the BIA as a tribal
controlled agency where the interests of the tribe is given the highest priority over all other
factors when a fee to trust application is being considered. See Morton v. Mancari 417 U.S. 536
(1974). In the BIA Pacific Regional Office the bias is blatant. Specifically, The BIA has given a
consortium of California tribes control over the fee-to-trust decision making process pursuant to
an agreement known as the: MEMORANDUM OF UNDERSTANDING Between
CALIFORNIA FEE TO TRUST CONSORTIUM TRIBES And BUREAU OF INDIAN
AFFAIRS PACIFIC REGIONAL OFFICE. As a result of this built-in bias, the Pacific Region
BIA approves 100% of the fee-to-trust applications. See Kelsey J. Waples, Extreme Rubber
Stamping: the Fee-to-Trust Process of the Indian Reorganization Act of 1934 40 Pepperdine Law
Review 251 (2013),

18 This is not to say that the IBIA’s procedural review of the BIA’s decision is an impartial
(Continued...)
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As suggested by Judge Matz, and outlined in POLO’s Opening Brief, the administrative
standing test Koniag it the appropriate test to determine if an interested party has standing before
the IBIA. The BIA, unlike the SYBand, acknowledges the IBIA is required by the remand order
to “articulate” standing using the functional analysis in Koniag. But the BIA contends that the
IBIA is not required to utilize the functional test. The BIA’s attempt to parse to the obligation of
the IBIA to comply with the Court’s 2008 remand order, and resurrect the judicial standing
standard, ignores the directive in the last sentence of that order which was made after a detailed
discussion regarding the importance and applicability of the Konaig case:

“For the forgoing reasons, the Court VACATES the IBIA Order [dismissing POLO’s
appeal based on judicial standing principles] and REMANDS the case to the IBIA for
further consideration consistent with this ruling.”

Preservation of Los Olivos, 635 F.Supp.2d at 1096 (emphasis added).

Furthermore, the BIA also ignores the remand order in its discussion of the applicability of
the judicial principles of standing. The BIA is trying to litigate issues that have already been
conceded or decide against them. As stated by the Court in its decision:

“Federal Defendants do not dispute that aesthetic, recreational and other quality of life

values affected by the physical environment are cognizable injuries-in-fact under Article
111 or that the declarants who asserted such injuries have the required geographic nexus.”

Preservation of Los Olivos, 635 F.Supp.2d at 1086 (emphasis added).

Furthermore, the BIA’s analysis and attempt to limit the prudential standing aspect of the judicial

standing test is contrary the Supreme Court’s discussion of this issue in Patchak. As stated and

(...continued)

review. Itis not. As summarized on its own website, the IBIA and the BIA are a part of the
Department of the Executive Branch. And like the BIA, it is required to give deference to tribal
interests and to uphold BIA decisions to take land into trust. As a result, the IBIA usually uses its
procedural review to advance tribal interests and protect the BIA’s decision from challenge. This
history-of the IBIA’s review of this case over the last eight years is clear example of the IBIA’s
use of the procedural tools available to it to protect the merits of the BIA’s 2005 decision from
being challenged and reviewed in an impartial forum.
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confirmed by the Supreme Court, the “prudential standing test . . . is not meant to be especially
demanding.” Patchak 132 S.Ct. at 2210. The BIA’s attempt to limit the prudential standing test
to economic interests, to the exclusion of aesthetic and environmental interests, should be
rejecfed.- As should the BIA’s attempt to limit the application of the Patchak case to concemns
over use of the land for gaming.'® It is impossible to reconcile the BIA’s proposed narrow
reading of the prudential standing with the Supreme Court’s decision in Patchak.?’ 1t should be
rejected. It is clear that POLO has standing as an interested party to appeal the BIA decision to
take the 6.9 acres into trust to the IBIA — whether under the Konaig functional analysis test or the
Patchak prudential standard test. |
B. The BIA Failed to Comply With the Applicable Regulations.
1. The BIA Failed to Comply with Section 151.11 of the Fee to Trust Regulations.
Both the BIA and the SYBand claixh that the Regional Director’s use of Section 151.10 to
evaluate the fee to trust application was appropriate because the 6.9 acres is contiguous to the

SYBand’s reservation/casino property. Neither the BIA, nor the SYBand, presented evidence in

.the record to'support their claim that the properties are contiguous.?! In fact, as is outlined below,

' Even if the Patchak prudential standing test was limited to trust acquisitions for gaming
(and it is not) it would apply here. The SYBand’s initial application explicitly stated that this
trust acquisition is being pursued as a gaming application. And the current version is being
pursued as-an acquisition of a parcel that is contiguous to a parce] for gaming and therefore
useable for casino and gaming or as potentlal first stepping stone to a contiguous, larger parcel
that can be used for a new expanded casino.

20 1t is also inconsistent with recent changes to the fee-to-trust procedures and regulations
proposed by Assistant Secretary of the Interior for Indian Affairs, Kevin K. Washburn, in
response to the Patchak case. The proposed regulations, through several proactive notice
provisions, are designed to increase the number of “interested parties” entitled to appeal to the
IBIA. The proposed broadening of the regulations, nick-named the “Patchak Patch”, is
inconsistent with BIA’s suggestion that the number of interested parties with IBIA standing
should be reduced.

2 The BIA ‘also claims that this issue was already decided by the IBIA in its 2006 order

dismissing POLO’s appeal. -But, even if that contention were trute (and it is not), the 2006 IBIA
Order predate the new regulatlons that specifically define “contiguous”. 25 CFR § 292.2.
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the evidence in the record reveals that the two parcels are not contiguous and therefore Section
151.11 should have been followed. Both the BIA and SYBand acknowledge that Section 151.11
applies to non-contiguous trust acquisitions and they admit that the Regional Director did not
follow Section 151.11.

Instead the Regional Director followed Section 151.10 of the fee-to-trust regulations when
it evaluated and decided the SYBand’s application to take the 6.9 acre parcels into trust. That
section pertains to “on-reservation” acquisitions and includes the acquisition of “land that is

located within or contiguous to a reservation.” (25 CFR §151.10.) The BIA and SYBand claim

that the 6.9 acre parcel is contiguous to their “reservation” where their gamin casino is located.
p gu g g

“Off-reservation acquisitions™ are governed by Section 151.11 which includes most of the
requirements of Section 151.10 and adds several additional requirements to the fee-to-trust
application. Such acquisitions include the acquisition of lands that are outside of and non-
contiguous to the tribe’s reservation.” (25 CFR§ 151.11.)

Thus, the distinction between on-reservation -and off-reservation acquisitions turns on the
definition of the word “contiguous.” “Contiguous means two parcels of land having a common
boundary notwithstanding the existence of . . . a public road or right-of ~way and includes parcels
that touch at a point.” (25 CFR §292.2.) % |

A review of the assessor’s parcel maps included in the record confirms that no part of the
6.9 acres is contiguous to the casino/;eservation property. One small segment of one parcel in the
6.9 acres borders on State Highway 246 which is owned in fee by the public. (Calif. Sts. & Hwys

Code §§ 233 and 546.) And, acéording to the assessor’s parcel maps and their online

22 POLO acknowledged and cited this rule in its Opening Brief. The SYBand in its
Answering Brief, implies that this reference was an admission by POLO that the properties were
contiguous. This is not correct. POLO did not admit that the properties were contiguous when it
acknowledged the existence of this regulation.
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information, on the other side of Highway 246 is a narrow 11 acre parcel apparently owned by the
County of Santa Barbara for sewer lines and other right of ways. Consequently there are at least
two parcels that separate the 6.9 acres and the casino/reservation property. They do not share a
common boundary, they don’t touch at any point and, therefore, they are not contiguous parcels.
The BIA should have complied with Section 151.11 when evaluating this fee-to-trust application
to acquire off-reservation property.

Furthermore, neither the BIA nor the SYBand offer or reference any contrary evidence in
the record that demonstrates that the parcels are “contiguous” or that they “share a common
boundary” or “touch at a point” as required by Section 292.2. Instead, there is evidence in the
record that, in 2009, the BIA asked the Solicitor for an opinion as to whether the parcels were
“contiguous.” But, if there was a response from the Solicitor it is not in the record. And the 2012
Associate Solicitor’s opinion offered by the BIA as part of its 2012 Notice of Decision did not -
address this issue. The record does not support the unsubstantiated statements by the BIA and the
SYBand in their Answer Briefs that the 6.9 acres is contiguous to the casino/reservation property.

2. The Regional Director’s decision to take the 6.9 acres into trust is not supported

by evidence in the record.

POLO, in its 2010 Opening Brief, brought the Carcieri and Hawaii Supreme Court
decisions to the IBIA’s attention and, given the implications of these decisions, asked that the
BIA 2005 decision be vacated. The BIA in response POLO’s Opening Brief, and at the directive
of the AS-IA, asked the IBIA to remand the mafter to the BIA to be evaluated in light of these
decisions. The IBIA granted POLO’s request to vacate the 2005 decision and the BIA’s request
to remand. Thus, at this point, the 2005 BIA decision remains partially vacated.

This matter was on remand with the BIA for three years. The BIA finally filed an Answer
Brief on May 31, 2013. But, contrary to the IBIA Order, the BfA did not discuss the Carcieri and
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Hawaii cases. Nor did the BIA oppose POLO’s contentions with respect to those cases. Nor did
the BIA ask the IBIA to reverse or reconsider its decision to vacate part of the BIA’s 2005
decision. Instead, the Regional Director of the BIA sent a letter to Vincent Armenta, Chairperson
of the SYBand, reissuing and reaffirming the 2005 decision that was vacated by the IBIA in 2010.
Although the top of the letter was labeled a “Notice of Decision,” it was not published in the
federal register and therefore was not a public notice to all interested parties. The Regional
Director also informed Chairperson Armenta that the matter, including “supplemental evidence,
briefs,?? and other documentation,” was referred to an Associate Solicitor for a legal opinion. The
BIA attached a copy of this legal opinion without the supporting exhibits. It was in the form of an
informal memorandum to the BIA Regional Director from an Associate Solicitor.

The Regional Director’s 2012 “Notice of Decision” is defective and should be vacated for
several reasons. First, although copies were sent to some interested parties, it was in the form of a
letter to the SYBand Chairperson and not a public notice to all interested parties published in the
federal register. Second it merely reasserted its 2005 decision (which was partially vacated by the
IBIA in 2010) without modification or correction.

Third, although the Regional Director attached the legal memorandum from the Associate
Solicitor, she did not attach the documents that she gave to the Associate Solicitor. Nor did she
attach the 28 exhibits referenced by the Associate Solicitor. Thus there is no evidence in the
record to support the unsubstantiated conclusions included in his memorandum to the Regional
Director. And, consequently, there is no evidence in the administrative record to support

Regional Director’s 2012 decision. It should be vacated.

23 POLO submitted several letter briefs to the BIA while this matter was on remand.
Those letters are referenced in the BIA’s Answer Brief and are incorporated into this reply brief
by this reference. :
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3. The BIA Failed to Consider Potential Gaming Uses for the Property or to
Comply with the Regulations Governing Gaming Related Trust Acquisitions.

Both the BIA and SYBand argue that POLO’s contention that the SYBand proposed trust
acquisition is for gaming related purposes is mere speculation. But just the opposite is true. The
parties need not speculate about the SYBand’s intent to use the property for gaming related
purposes. The SYBand, in its initial application, candidly concedes that it was requesting a
gaming related acquisitions pursuant to 25 USC §2719. That section governs gaming on lands
acquired after October 17, 1988. Although the SYBand amended its application to remove any
reference to gaming or Section 2719, it could not erase the statements and admissions it made in
its initial application. They remain in, and an important part of, the record.

Nor does the SYBand try to hide their intention to use the 6.9 acres for gaming related
purposes in their amended application. In fact, as summarized above, the SYBand now claims
that the 6.9 acres is “contiguous” to the casino and, even though it was acquired after 1988, it can
be used for gaming related purposes pursuant to Section 2719.2 Furthermoré, the SYBand’s
2005 application to have the 5.68 acres taken into trust expressly states that it is being made
pursuant to Section 2719 and submits a map in support of its application that depicts both the 6.9
acres and the 5.68 acres. (Exhibit A.)

In summary, when considering the SYBand’s application, the BIA was required to
consider the impacts of the potential gaming related uses of the 6.9 acres and the 5.68 acres in

connection with the existing casino. The BIA was also required to consider the applicability and

24 The SYBand in footnote 124 of its Answer Brief states that POLO’s argument that the
SYBand intends to use the 6.9 acres for gaming related purposes is inconsistent with POLO’s
contention that the two parcels are not contiguous. This argument does not make sense; POLO’s
arguments regarding the properties and the SYBand’s intended use of the properties are not
inconsistent. But this comment does reveal that the SYBand understands the direct connection
and importance of finding that the properties are contiguous if it is to be used for gaming or
gaming related purposes.
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SYBand’s compliance with Section 2719. Furthermore, in addition to the fee-to trust regulations
outlined in 25 CFR §§ 151.10 and 151.11, an applicant for a gaming or a gaming related
acquisition must comply with additional guidelines, checklists, and guidance memoranda issued
by the Assistant Secretary for Indian Affairs or the Office of Indian Gaming, Department of
Interior, with respect to the proposed acquisition of trust land for gaming or gaming related uses.
The BIA failed to mention the OIG regulations or to consider any of these factors in either its
2005 decision or its 2012 decision.

4. The Regional Director abused her discretion by concluding that the SYBand had
a need for additional land.

As outlined in POLO’s opening brief, there is no evidence that there is a need for the land
to be taken into trust. The SYBand currently owns the land in fee and, assuming it complies with
State and local law, it has not been precluded from developing the property as a museum and
related facilities as planned. Both the BIA and SYBand acknowledge that land is not needed for
the SYBand’s governmental or sovereign functions.

The BIA and SYBand claimé that the Regional Director need not consider a tribes need
for additiénal trust lands, only whether it needs additional lands. That may be true, but it is not
the issue here. The SYBand already owns the land in fee and the issue is not whether it needsA
additional lands. Instead, the issue is whether lands already owned by the SYBand need to be put
in trust. For the reasons outlined in POLO’s Opening Brief, the land that the SYBand already
owns does not need to be in trust. The SYBand’s contention in this regard is undermined by the
fact that it owns several properties in fee in the area that are not, and apparently do not “need” to
be, in trust.

The BIA and SYBand also agree with the Regional Director’s claim that, regardless of its

intended use, there is a need to put this land in trust to insure that the SYBand is able to exercise

its own land use control and regulations over the property. As claimed by the Regional Director:
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“If the land were to remain in fee status, tribal decisions concerning the use of the
land would be subject to the overriding authority of the State of California and the
County.of Santa Barbara, thus impairing the Tribe’s ability to adopt and execute
its own land use decision and development goals.”
The Regional Director’s assertion that the property will be exempt from State and local regulation
is incorrect. The Regional Director cites no authority for the claim that lands taken into trust are
exempt for state and local regﬁ]ations. The IRA does not provide support for this claim.
Although the IRA exempts trusf land from state and local taxation, trust land was not exempted
from State and local regulation.
POLO is aware that the Secretary of Interior claims that it has the authority to exempt
Indian trust lands from State and local regulation pursuant to 25 CFR § 1.4. But there is no
statutory authority for Section 1.4 and its constitutionality is suspect. Furthermore, even if
Sectiéh 1.4 were constitutional, in 1965 the Secretary of Interior pursuant to his claimed authority
under Section 1.4, adopted and made applicable to all.trust lands in California:
“all of the laws, ordinances, codes, resolutions, rules or other regulations of the
State of California, now enacted or as they may be amended or enacted in the
future, limiting zoning, or otherwise governing, regulating or controlling the use or
development of any real or personal property, including water rights , , ,”
30 Fed. Reg. 8722 (1965).
Thus, regardless of whether the land is owned in fee by the SYBand, or owned by the United
States in trust for the SYBand, it is subject to State laws and regulations. And, consequently, the
Regional Director’s claim that the SYBand needs to have the property placed in trust to escape
State and local land use regulations is without merit. Instead, as required by the 1965 Secretarial
Order, the SYBand should be required to demonstrate that it has complied with, and will continue
to comply with, all State and local laws before this land is taken into trust — including the Santa

Ynez Community Plan and the Califomia Environment Quality Act and all other applicable

California land use, water use, environmental and planning laws.
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5. The Regional Director abused her discretion by failing to consider Significant
Jurisdictional Problems and Conflicts of Land Use.

The Regional Director admits that the SYBand will attempt to assert its own civil
regulatory jurisdiction over the 6.9 acres if the land is taken into trust. In fact, Regional Director
claims that the primary reason or need to take the land into trust is to remove it from State and
local control and regulation. This could cause major jurisdictional and land use conflicts.

But the Regional Director did not discuss the applicable State and local laws or the impact of
removing their requirements and protections. Nor did the Regional Director compare the State
and local laws to the proposed or applicable tribal laws to insure that the environment and public
remain protected. Nor does the Regional Director discuss the 1965 order of the Secretary of
Interior declaring that State laws and regulations, not tribal laws and regulations, apply to trust
lands in California.

Furthermore the Regional Director implies that the SYBand will have exclusi\.'e,
govemlﬁental control and authority over the land if it is taken into trust. This is simply not
correct. The SYBand is not an independent government. It is, at most, a “d‘ependent domesﬁc
sovereign” government subject to the guardianship and supervision of the United States. If the
land conveyed into trust, it will be owned by the United States and held and managed by the
United States for the benefit of the SYBand subject to federal land use and environmental laws.
The potential application of these federal laws was not discusséd by the BIA.

One extremely important federal land use law, which was not discussed by the Regional
Director, is the potential impact of applying the federal reserved water rights doctrine to land
acquired in trust and whether that doctrine should apply to Indian water claims to both ground
water and surface water. Although the BIA and Regional Director ignored this issue in their 2005
and 2012 decisions, it has not been ignored SYBand. In a very recent law review article, which

appears to been written on behalf or at the behest of the SYBand, a legal argument is made for the
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notion that the SYBand has a reserved water right to the ground water and that it is entitled to
take as much ground water that is needed for the casino and before the ground water “is depleted
by non-Indian users.” (Reservation and Quantification of Indian Gro’undwater Rights in
California” Joanna (Joey) Meldrum, 19 Hastings West-Northwest Journal of Environmental Law
& Policy 277 (Summer 2013).) The implication of SYBand’s claim to federal priority reserved
water rights, including ground and surface water to support their casino and other trust properties,
should have been considered by the BIA before deciding whether to take these lands into trust.

C. The BIA failed to comply with NEPA.

The National Environmental Policy Act (NEPA) requires and Environmental Impact
Statement (EIS) be prepared for all “major Federal actions significantly affecting the quality of
the human eﬁvironment.” (42 U.S.C. § 4332(2)(c).) An agency may first prepare an
Environmental Assessment (EA) to determine if a proposed federal action may have an
environmental effect. (National Parks & Conservation Assn. v. Babbit (9" Cir. 2001) 241 F.#d
722,730. NEPA requires the agency to take “hard look” at the environmental consequences of its
actions and provide a “convincing statement of reasons to explain why a project’s impacts are
insignificant.” (1d.) In this context, NEPA requires the agency to take cumulative impacts and the
interests of the community into account. (Blue Mountain Biodiversity Project v. Blackwood as
Supervisor, Umatilla National Forest 161 F.3d 1208 (1998).) If there is a potential significant
environmental effect, the agency must prepare an EIS (Native Ecosystems Council v. U.S. Forest
Services (9™ Cir. 2005) 428 F.3d 1233, 1239.)

In this case, as summarized in POLO’s Opening Brief, it was arbitrary and capricious for
the BIA in 2005 to prepare a Finding Of No Significant Impact (FONSI) instead of an EIS with
respect to the trust acquisition and development of the 6.9 acres and reasonably foreseeable
related projects. It was even more arbitrary and capricious for the BIA to rely on that same
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FONSI and not update its environmental review and prepare and circulate an EIS before it
approved the same project in 2012.

In its Opening Brief, POLO listed several serious impacts — including trafﬁc, air quality and
noise impacts - that warranted the preparation of an EIS. Those potential impacts are still there
but were not even mentioned, much less addressed by the BIA in 2012, An EIS is still necessary
to study these initially identified impacts.

Furthermore, the BIA should have also studied, at least in a new EA, the cumulative impacts
of putting the 6.9 acres,5.68 acres and 1400 acres in trust. An agency is required to study the
cumulative impacts of “past, present and reasonably foreseeable future actions.” 40 CFR §
1508.7. Cumulative impacts may result from “individually minor but collectively significant
actions taking place over time.” Jd. If several actions have a cumulative environmental effect,
“this consequence must be considered in an EIS.” City of Tenakee Spring v. Clough, 915 F.2d
1308, 1312 (9™ Cir. 1990).) The 5.68 acre fee-to-trust application is still pending and the 1400
acre fee-to-trust application, according to the SYBand, is anticipated in the near future. The
cumulative impacts of ali threé applicafions, and any other reasonably foreseeable trust
applications, should be studied in an EIS now.

Despite the urging of POLO and others, and contrary to the mandates of NEPA outlined
above, the BIA failed to Stﬁdy the cumulative impact of all thrée of these applications in either an
EA or EIS. The BIA’s decision to ignore NEPA or study these environmental issues prior to
issuing its 2012 decision was arbitrary and capricious.

Any other federal agency taking a “hard look™ at these potential impacts would mandate the
preparation of an EIS. In this case the BIA completely ignored these impacts despite the fact that
they were brought to their attention. The BIA does not even mention these impacts, much less
supply a “convincing statement of reasons” to explain why, in their view, these impacts are
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insignificant. Save the Yaak Committee v. Block 840 F.2d 714, 717 (9™ Cir. 1997).

Furthermore, the problem here is potentially more serious than the fact that the BIA failed to
take a “hard look” at the potential impacts or that the BIA failed to provide “convincing statement
of reasons” why they think the impacts are insignificant. The problem is that it appears that the
BIA is unwilling or unable to require full compliance with NEPA because to do so would be
incompatible with its mission to protect and fully support tribal economic development. (See
Footnote 17 above.) Obviously the BIA will not fully comply with NEPA and prepare an EIS,
unless directed to do so by this Board or the Court.

D. The Carcieri Supreme Court Decision.

According to the application of the SY Band, its tribal charter was approved by, the Secretary
of Interior in 1964. (See also Exh. A.)Thus, the SYBand was first recognized by the federal
government in 1964 at the earliest. Before 1964, the SYBand did not exist as a tribal
government. And it was not a federally recognized tribe in 1934 when the IRA was enacted and,
per the Supreme Court’s decision in Carcieri, it is not entitled to the benefits of a fee-to-trust
transfer. The SYBand’s application should be denied for this reason alone.

The Carcieri decision is not complicated. In Carcieri v. Salazbr (2009) 555 U.S. 379, the
Supreme Court held that the Supreme Court held that the Secretary of Interior’s authority under
the IRA to take lands into trust is limited to “recognized . . . under federal jurisdiction” in 1934.
The Supreme Court also held that this statutory rule is clear and is not ambiguous and, therefore,
the Secretary’s and DOI’s interpretation of this rule is not necessary or entitled to deference.”’
A review of the facts of the Carcieri helps put the Supreme Court’s decision in context —

especially when comparing the tribal interests in that case with those of California Indians in

25 The interpretation of the requirements of the IRA by the Supreme Court in Carcieri, is
identical to the Assistant Secretary Babby’s interpretation made 15 years earlier in his
comprehensive letter to Congressman Miller. (Exh. E.)
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general and the SYBand in particular. The tribe in Carcieri was the Nargansett tribe which is a
State recognized tribe that had a long 200 year history of dealings with the Federal government.
The Supreme Court held that although the Nargansett tribe was a federal recognized tribe with a
200 plus year relationship and interaction with the federal government, it was not a “federélly
recognized tribe” in 1934 when the IRA was enacted and therefore was not to the benefit of a fee
to trust transfer.

In contrast the SYBand is not a State recognized tribe and had no government to
government dealings with the federal government as a tribe (as oppdsed to individual Indians) in
1934. The SYBand did not even submit its tribal charter to the DOI for approval, or exist as a
federally recognized tribal entity, until 1964. As stated in POLO’s Opening Brief : “the evidence
is overwhelming that the Santa Ynez Band lacked federal recognition at that critical date [1934].”

The SYBand and the BIA/Associate Solicitor ignored #e clear legal test stated in majority
opinion adopted, without qualification, by five Justices. In Carcieri the Supreme Court clearly
stated that to benefit from the fee-to-trust provisions of the IRA, a tribe must have been a
“recognized tribe now under federal jurisdiction” in 1934. The Supreme Court also said that this
clear test did not require deference to the agency’s interpretation. Either the tribe was a federally
recognized tribe in 1934 or it was not. The SYBand was not.

Instead of acknowledging that the SYBand does not qualify under the Carcieri test, the
BIA/Associate Solicitor and SYBand try to create a new test more to their liking. Specifically
they cut the clear Carcieri test in half and then focus only on the “under federal jurisdiction™ half
of the test. And after severing it from the “recognized tribe” half of the test, they then claim that
the phrase “under federal jurisdiction” is ambiguous and subject to interpretation by the federal
entities — which they then claim should be entitled deference . This attempt to escape the clear
legal test stated by Supreme Court should be rejected. It should also be considered as an
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admission that SYBand could not meet the full Carcieri test because it was not a federally
recognized tribe in 1934.

Furthermore, the facts that they offer do not support the claim that the SYBand was a
tribal government under federal jurisdiction in 1934. The BIA/Associate Solicitor discuss a series
of pre-1934 facts and events that they claim demonstrate that the SYBand was under federal
jurisdiction in 1934. But these proposed facts do not support the claim that the SYBand was a
tribal government in 1934 for several reasons.

First the BIA/Associate Solicitor failed to attach or provide copies of the exhibits which
they contend support the Associate Solicitor’s analysis. The Associate Solicitor’s memorandum.
is unsubstantiated and shoﬁ]d be stricken from the record to the extent it purports to provide
factual support for his legal contentions. Second, none of the facts and correspondence involves
evidence that the United States dealt with the SYBand as a governmental entity in 1934. Instead,
all of the facts offered involve individual Santa Ynez Indians or the Catholic Church and not the
SYBand as a tribe. Indeed, the SYBand did not even adopt its “new tribal name” until 1964.
And, third, some of the so called supporting evidence was mischaracterized by the Associate
Solicitor as involving tribal members and tribal lands and actions by the United States, when, in
fact, the proffered evidence involved individual non-tribal citizens dealing with lands owned by

the Catholic Church.*

26 1n essence, BIA is trying to rewrite history to create, after the fact, a fictional Santa
Ynez tribe in 1934. The purpose of this fictional tribe is to give the current SYBand preferences
and entitlements under the IRA that, under Carcieri it is not entitled to have. The Associate
Solicitor seems to claim that the United States has the “plenary authority” to create this fictional
tribe and use it to take land into trust exempt from State and local regulation and with priority
water rights to the detriment of other residents in the Santa Ynez Valley. But the United States’
so called plenary power over Indians has constitutional limits and certainly does not include
creating a tribe 80 years after the fact just to benefit the current Indians of the SYBand. To give
IRA preferences to Indians who were not a recognized tribe in 1934 would violate the equal
protection rights of other residents in Santa Barbara. (See Adoptive Couple v. Baby Girl supra.)
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Both the SYBand and the Associate Solicitor claim that the 1947 Haas report, Ten Years of
Tribal Government Under the I.R.A. supports the contention that the SYBand was a federally
recognized tribe in 1934, because it lists 20 Santa Ynez Indians as voting to accept the IRA.
However, as is outlined in POLO’s opening brief, just the opposite is true. First Table A attached
to the Haas Report is not just a list of tribes; it is a list “Indian Tribes, Bands and Communities.”
As outlined above the Santa Ynez Indians were, at most, an Indian community, not a tribe, in
1934. Second, a majority of the Santa Ynez Indians did not vote to accept the IRA. Instead, of
the 48 eligible voters, only 20 Santa Ynez Indians voted to accept the IRA. Furthermore the list
incorrectly indicates that there was a Santa Ynez reservation in 1934. Even the SYBand |
acknowledges that the land that they call their reservation was not acquired until 1941, (Exh. A.)

Finally the Haas Report confirms that voting to accept the IRA did not immediately make the
Indian community a tribe. Instead, before they can emerge as a acknowledged as a newly
organized tribe under the IRA, according to Haas, the Indian group needs to adopt by-laws and a
constitution and complete several pre-requisites before submitting a tribal charter to the Secretary
of Interior for approval. This is consistent with the description of the situation included in the
1994 letter by Assistant Secretary Babby. (Exh. E.) And even the SYBand concedes that its tribal
charter was not approved until 1964 — 30 years after IRA was enacted.

It is true that 20 of the 48 Indians living at the Santa Ynez Mission in 1934 voted to accept
and try organize themselves pursuant to .the terms of under the IRA. But that is not evidence that
they existed as a tribe before 1934. It is merely evidence that some (not the majority) of the
Indians living near the Santa Ynez Mission would, in the future, try to organize themselves in
accordance with the IRA. And, in fact, after the enactment of the IRA, at the urgi;lg of the federal
government some of the Indians at the Santa Ynez Mission began to try to organize themselves in
accordance with the IRA. But it would be 30 years before they were prepared to submit a tribal
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charter to the Department of Interior for approval under the IRA in 1964. Regardless of these
post 1934 activities, the SYBand clearly was not a “recognized tribe now under federal
jurisdiction” in 1934 and is not entitled to benefit from the fee-to-trust transfer provisions of the
IRA as defined by the Supreme Court in Carcieri.

This unique non-tribal status of the California Indians in 1934 when the IRA was
enacted was discussed in 2009 by the Supreme Court when it heard Carcieri. It was noted by the
Court that, during a' 1934 hearing before the IRA was enacted, Senator Wheeler and Mr. Collier,
Indian Commissioner and author of the IRA, had a discussion regarding its potential applicability
to the California Indians. Apparently Senator Wheeler expressed concern that California Indians,
who were not federally recognized or organized as tribes, would receive the fee-to-trust benefits
of the IRA. Commissioner Collier’s solution was to add the phrase “recognized tribe now under
federal jurisdiction” and that would be sufficient to exclude most California Indians and other
Indians who were not federally recognized as tribes before 1934. See Carcieri transcript at pp.
14-16 and 25-28. Thus, that same language inserted by Collier in the IRA, was intended to, and
should, preclude the BIA and AS-IA from taking into trust for the benefit of the SYBand.

E. The Hawaii Supreme Court Decision

It is undisputed that the 6.9 acres is currently owned by the SYBand in fee. And itis
equally beyond dispute that, prior the SYBand’s acquisition of this property, it was privately held
and not part of the public domain of the United States. Under these circumstances, under the
principles of federalism and State sovereignty outlined by the Supreme Court in Hawaii v. Office
of Hawaiian Affairs 129 S. Ct. 1436 (2009), the Secretary of Interior lacks the authority to
remove the land from State and local regulation for the exclusive benefit of the SYBand.
111
111
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Both the SYBand and the BIA/Associate Solicitor address the Hawaii in terse fashion.
They basically argue that it is irrelevant or not applicable to this appeal. The BIA and SYBand
misunderstand the Hawaii decision and ignore its importance to this appeal.

The issue in Hawaii was whether the United States, after granting all public domain land
to the State of Hawaii upon its admission in 1959, could strip Hawaii of its ownership and
sovereignty over such land and return it to the Native Hawaiians. The lower court had held that
the Native Hawaiians retained “unrelinquished claims” over the public domain lands previously
transferred to the State. The Supreme Court disagreed and reversed that decision for several
reasons. Most important for our purposes is the Court’s conclusion that Congress cannot, after
Statehood, retrieve public domain land or sovereign regulatory jurisdiction that has been
previously transferred to the State. See also Jdaho v. United States, 121 S. Ct. 2135 (2001). The
Court concluded, based on the principles summarized in the Jdako case that “the consequences of
admission are instantaneous, and it ignores the uniquely sovereign character of that event ... to
suggest that subsequent events somehow diminish what has already been bestowed.” Acts of
Congress should not be read to create a “retroactive cloud” on the State’s title or sovereignty. Jd.
The same principles of federalism apply to California lands and regulatory jurisdiction.

California received sovereign regulatory jurisdiction over all public and private lands and
over all of it citizens “instantly” upon admission to the Union in 1850. (See also Tarrant Regional
Water District v. Herrmann  S.Ct.  (No. 11-889; June 13, 2013.) Even public domain lands
owned by the United States at the time of California’s statehood are subject to State regulatory
jurisdiction. The United States attempt to reassert exclusive regulatory jurisdiction over privately
held lands to the benefit of SYBand — and to the exclusion of State and local laws and regulations
- violates the principles of federalism and is precluded by the Hawaii case. And to the extent it
gives rights and preference to Indians that are not enjoyed by the other citizens of California it
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violates the Equal Protection clause of the constitution. Furthermore, any attempt by the

Secretary of Interior, to exempt trust lands from State and local regulation, including 25 CFR

Section 1.4, is unconstitutional and precluded for the same reasons. (See Adoptive Couple v.

Baby Girl supra.)

CONCLUSION

For the forgoing reasons, POLO respectfully requests that the IBIA:

1.

2.

Find that POLO has standing to pursue this appeal;

Submit a response to the District Court as required by the 2008 remand order;

Find that the BIA failed to comply with the applicable regulations;

Find that the BIA failed to comply with NEPA;

Find that the SYBand was not a federally recognized tribe in 1934;

Find that the land is subject to State and local laws whether held in fee or in trust;
Find that the BIA’s efforts to create preferences for Indians violates equal protection;
and

For all the forgoing reasons, vacate the BIA’s 2005 and 2012 Decisions.

Date: July 1, 2013

Respectfully submitted,

/s/

Kenneth R. Williams

Attorney for Appellants
Preservation of Los Olivos and
Preservation of Santa Ynez
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Santa Ynez Band of Chumash Indians
P.O. Box 517 * Santa Ynez, CA 93460

805-688-7997 + Fox B0S-686-9578 BUSINESS COMMITTEE
www.santaynezchumash.org Vi-mm Ar-un:.a-b-.
R,
Keansh Kaba, Cranmixre Memier
February 14, 2005
Honoreble Susan Rose, Chairperson :
Santa Barbara County Board of Supervisors
105 Bast Anapam, 4® Floor .

-Santa Barbara, CA 93101
Re:  Annexation of 6.9 Acres
Dear Chairperson Rose:
Recognizing that the Tribal General Council must approve amy agreement between the Tribe and
the County, and recognizing that the Board of Supervisors similarly must approve any such

agreement, the Tribal Business Council will recommend to the Tribal General Council the
following: .

The Tribe and the County will reach an agreement regarding the uge of the 6.9- acre property
that is the subject of the. Tribe’s fee-to-trust application.

. The substance of this agreement will address the following matters:

o County will not appeal the Department of the Interior’s decision to take the 6.9
.. acres into trust. .

o Tribe will submit its proposed development plan to non-binding review by the
County Board of Architectural Review or other mutually acceptable review body.
The reviewer will consider the quality of ihe project architecture and whether the
size, bulk, and scale of the project are appropriste for the site and harmonious
with the community, and will meke recommendations to the Tribe.

o The Tribe will nat use the Propexty to directly or indirectly support gaming,
- including but not limited to use of the Property for Casino overflow parking or
Casino employee parking. '

o The Tribe will comply with departmental letters.for compliance with
infrastructure standards and California State Uniform Building Codes. These
include: Road access and right of way requirements and standard building, fire
and safety codes.




Page 2

February 14, 2005
Honorable Susan Rose, Cheirperson
Santa Barbara County Board of Supervisors

2

The Tribe agreeéndttomﬂatuallycha'ngetheuseofmeprmmyﬁumﬂw

projectaspmposedtothel)epa:mm of the Inteior. The Tribe and the County
wﬂlagreetoadésaipﬁonoftheusesnnddeVdOpmanoﬂhepmpmycomim
with the proposed project, beyondhmichthem'bemdtheCmmwiﬂmeamd

perties agree to participate in a mutually agreeable dispute resohution process
leading to agreed upon remedies, ° .

~ Sincerely,

A =

Vincent Armenta, Tribal Chairmag




Exhibit C



Transcript of Testimony of Charles Jackson,

Executive Director, Santa Ynez Valley Concerned Citizens
Santa Barbara County Board of Supervisors

February 15, 2005

First of all, Madam Chair, Supervisors, thank you for this opportunity to speak.
Last week you witnessed an extraordinary outpouring of concern, cogent, focused and
issue-based, on issues concerning my community. It is representative of a fervent
desire to protect the quality of life of the community. Today we see the opportunity
perhaps, for a new day, a new relationship, and that is not the least bit lost upon the
membership of the Santa Ynez Valley Concerned Citizens. Our mission statement
has said for some time that we are about solutions and we do not wish to be an
impediment to positive opportunity.

At the same time, we believe that we outlined a cogent process to examine the
opportunity that you have before you with two objectives to deal with: one, a lon g-
term agreement and the other to deal with the specific objectives of the 6.9. We are
pleased to see that the specific objectives of the 6.9 have been addressed in this
document. It is, however, a complex document and it still requires a great deal of
attention to detail that I presume will take place over the course of the coming weeks.
The citizens of the Santa Ynez Valley should be able to contribute to that dialogue
and we wish to contribute to that dialogue and contribute the expertise on the basis of
the issues that we have distilled down over the course of these past 4 years.

You have been induced to commit your trust, and it is an exciting though not a
riskless proposition that you take into consideration. We thought about a protective
appeal and we suggested that fairly strongly. While contrary to our suggestions, we
are prepared to extend and entertain this agreement and perhaps to lend our support. 1
want you to understand that that is an objective of our organization.

The Tribe's proposal for this land has always been something that we have
supported, a museum cultural center, some retail and adequate parking to support
those. We are pleased that the Tribe has agreed to stick to its plans, no gaming, no
overflow parking, etc. Moving forward whenever a developer proposes something
within the existing land use and environmental parameters and promises to stick that
plan, you'll see the Concerned Citizens there to support it.

This is not the end of the negotiations nor the conversation. This is the
beginning of a much larger conversation on other parcels that the Tribe currently
owns and anything that they would like to do including perhaps the suggested Parker
project. We would like a commitment from the Tribe and the County to have that
conversation We think we may have heard that today. There are many issues still to
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talk about, many components of an agreement that we would like to see. We call on
the federal government to help enforce this agreement. There is an opportunity for
the BIA and the Dept. of Interior to participate here in a productive way and their
participation I encourage you to solicit and include in this process. It is important.
This agreement makes the Tribe's plans transparent. Next time we hope the Tribe will
be committed to this transparency going forward so that not at the 11" hour when they
are facing an appeal. '

In closing, we would like to say to Mr. Firestone, your passionate and fervent
desire to maintain the integrity of land use in the Santa Ynez Valley as it pertains not
only to this issue but to others, was well-received, well-respected and greatly
appreciated by those who attended that meeting and by our organization. We want
that continuation of that fervent, passionate desire to protect the future as well as the
present and we are still deeply concerned about precedent that will be established as it
pertains to gaming and we feel that input needs to be provided to you on that issue of
the non-gaming utilization and I want you to know that we will be there to assist.

I want to congratulate to Chairman Armenta. I feel the tone, I've been looking
for it for some time and if it comes to fruition, I'm excited and its about time. 1 thank
you and I look forward to providing you with additional information, I ask you to
consider it. And I thank you for what you have done from this time forward.,
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olicitor’s Endo. e 0

The policy of the First American Title Insurance Company, Order No. 1445909
-(Amended), does not address (1) the Bureau’s compliance with 25 CFR Part 151; (2) .
preparation of the required NEPA documents, if necessary, and (3) whether the land may be
placed in trust. The above procedure for acquiring title to the subject properties from the .
Santa Ynez Band. of Mission Indians to the United States of America, in trust for the Santa
Ynez Band of Mission Indians, is acknowledged and in accordance with Departmental
procedures. : '

' The First American Title Insurance Company has presented only a Preliminary
Report and not a Title Opinion. The Report, dated January 21, 2001, has only limited
liability coverage and, as such, it is imperative that a title commitment or binder be obtained,

by the Tribe, to cover the United States prior to accepting the 6.9 acres of property into -

trust. : C

Further, Exception 7 is unique, in that, the actual “northwesterly” boundary is
unknown due to the movement in the Sanja Cota Creek. The Santa Ynez Tribe is clearly
aware of this concern and, as required by the Attorney General Standards, thiey have agreed
to accept this condition to title. )

Finally, my review of the maps, which you enclosed, leads me to conclude that the
parcel is “contiguous” with the reservation.

The documents submitted with your request are returned.

: \ - j S | :! . . . :
Daniel G. Shillito
Regional Solicitor
Sacramento, CA

Dated: January 29, 2003

RECEIVED®
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UNITED STATES DEPARTMENT OF THE INTERIOR
OFFICE OF HEARINGS AND APPEALS
INTERIOR BOARD OF INDIAN APPEALS

PRESERVATION OF LOS OLIVOS, and
PRESERVATION OF SANTA YNEZ,

)
)
)
)
Appellants, )
v. ) Docket No. IBIA 12-148

)

)

)

)

)

)

PACIFIC REGIONAL DIRECTOR,
BUREAU OF INDIAN AFFAIRS,

Appellee.

PROOF OF SERVICE

This certifies that on July 17, 2013, I filed the attached Joint Motion to Strike
Portions of Appellants’ Reply Brief, and served the individuals and entities listed below,
by UPS, postage prepaid. The Joint Motion was served on:

Kenneth R. Williams, Esq.
980 9th Street, 16th Floor
Sacramento, CA 95814

Rebecca Ross, Esq.

U.S. Department of the Interior
Office of the Solicitor
Division of Indian Affairs
1849 C. Street NW, MS-6513-MIB
Washington, DC 20210

July 17, 2013 By:
Ian F. Gaunt



DIANNE FEINSTEIN SELECT COMMITTEE ON INTELLIGENCE - CHAIRMAN

CALIFORNIA ggm:;rgg %Mgﬁggﬂémous
COMMITTEE ON ;HLLES A:‘II:)AEDYMINIST'HATION
Hnited States Senate
WASHINGTON, DC 20510-0504
hitp:/ffeinstein.senate.gov
August 9, 2012
The Honorable Jerry Brown
Governor
State Capitol

Sacramento, California
Dear Governor Brown:

I write to reiterate my strong opposition to the two off-reservation gaming
proposals awaiting your approval. The residents of Yuba and Madera Counties
oppose these projects:

* Yuba County voters rejected a casino at the proposed site by a 52-48 percent
margin in 2005; and,

¢ A recent poll by J. Moore Methods found that 67% of Madera County voters
oppose the North Fork Rancheria casino.

Based on this strong grassroots opposition, I urge you to reject these two
part determinations and issue a clear policy that restricts the expansion of gaming
to a tribe’s modern and aboriginal lands.

The Department of the Interior’s conclusion that the proposed casinos enjoy
“strong community support” is simply false. In addition to the countywide vote, of
the 21 local officials polled by the Department of the Interior on the Yuba Casino,
only one (Yuba County) supported the project. However the Department bases its
assertion on the County’s 2002 Memorandum of Understanding with the tribe, a
document that was executed nearly three years prior to the countywide vote.
Furthermore, three of the 21 officials expressed outright opposition to the casino,
while the remaining 16—including myself—did not respond. Unfortunately I
never received this letter. If I had, four officials would be on record opposing this
off-reservation gaming proposal.



CAPPELLO
& NOEL ...

TRIAL LAWYERS

A. BaArry CAPPELLO

November 18, 2011

File No. 07005.001
194412.1

Via Overnight Delivery

The Honorable Lois Capps

United States House of Representatives
2231 Rayburn House Office Building
Washington, DC 20515-0523

Re:  Proposed Chumash Fee-To-Trust Conveyance
Dear Congresswoman Capps:

We represent Preservation of Los Olivos (“P.0.L.0.”), a grass roots citizen group in the
Santa Ynez Valley of Santa Barbara County.

We understand that the Santa Ynez Band of Mission Indians (the “Tribe”) intends to seek
your support to have the United States accept the conveyance of certain land located in the
Valley in trust for the Tribe. P.O.L.O. does not support the Tribe’s “fee-to-trust” proposal, and
requests that you consider the enclosed letters that explain P.O.L.O.’s position before you form
your own position.

The first letter is from our office to the Santa Barbara County Board of Supervisors. The
second letter is from the Office of the Governor of the State of California, written by Peter
Siggins, who at the time was Governor Schwarzenegger’s Legal Affairs Secretary and is
currently an Associate Justice on the State of California Court of Appeal.

Thank you for your time and consideration. If you have any questions or comments, feel
free to contact us.

Very truly yours,

CAPPELLO & NOEL LZZ%

A. Barry Cappello

831 STATE STREET,. SANTA BARBARA, CALIFORNIA 93101-3227 ABC@CAPPELLONOEL.COM

TeEL .(805) 564-2444 Fax (805) 965-5950 WWW.CAPPELLONOEL.COM



The Honorable Lois Capps
November 18, 2011
Page 2 ~

cc: Governor Jerry Brown
c/o State Capitol, Suite 1173
Sacramento, CA 95814

Santa Barbara County Board of Supervisors
105 East Anapamu Street
Santa Barbara, CA 93101

Enclosures



CAPPELLO
& NOFL..

TRIAL LAWYERS

A. BARRY CAPPELLO
September 6, 2011

File No. 09000.024

190132.1
Via Hand Delivery

Salud Carbajal, Supervisor

Janet Wolf, Supervisor

Doreen Farr, Supervisor

Joni Gray, Supervisor

Steve Lavagino, Supervisor

Santa Barbara County Board of Supervisors
105 East Anapamu Street

Santa Barbara, CA 93101

Re: Proposed Chumash Cooperative Agreement
To the Honorable Members of the Santa Barbara County Board of Supervisors:

We tepresent Preservation of Los Olivos (“P.0.L.0.”), a grass roots citizen group in the
Santa Ynez Valley.

We understand that the Santa Barbara County CEO has received, and intends to submit to
you for approval, a proposed Cooperative Agreement (the “Agreement”) between Santa Barbara
County and the Santa Ynez Band of Mission Indians (the “Tribe™).' The Board of Supervisors
(“Board”) would be violating the law and corrupting the planning process if it signed the
Agreement. '

Here is why:

Background

The Santa Ynez Reservation (135 acres) disputably® held in trust by the United States for
the Tribe is not subject to State or County laws or regulation.

' On Friday, August 12, 2011, our office called the office of the Santa Barbara County CEO to request confirmation
that the CEQO had received the proposed Agreement and intended to pass it to the Board. As of this date, the CEO’s
office has not provided an answer to our request.

? See, e.g., Preservation of Los Olivos, et al. v. Pacific Regional Director. Bureau of Indian Affairs, U.S. Dept. of
the Interior, Office of Hearings and Appeals, Interior Board of Indian Appeals, Docket No. IBIA 05-050-1.
831 STaTE STRELET, SANTA BARBARA, CALIFORNIA 93101-3227 ABC@CAPPELLONOEL.COM

TeEL (B0S5) 564-2444 Fax (80S8) 965-5950 WWW,CAPPELLONOEL.COM
1



SB County Board of Supervisors
September 6, 2011
Page 2

The Reservation includes the Chumash Casino complex on Highway 246, which is near
both residential and school property. Because the Reservation is exempt from County planning,
the casino complex, and the impacts it engendered, were and are outside of County planning
jurisdiction or control. Yet the County is obligated to provide services, including but not limited
to police, fire, water, medic and other services to this mega complex.

In or about April, 2010, the Tribe acquired approximately 1400 acres of real property
located along Highway 154 and Armor Ranch Road (the “Property”). This area is almost the
size of the town of Solvang. The Property contains five parcels, all zoned agricultural. It is not
contiguous to the existing Reservation property.

The Tribe contends that it may annex property via a “fee-to-trust” transfer in one of two
ways: through the Bureau of Indian Affairs (“BIA™) administrative process, or through federal
legislation. The Tribe has encountered community resistance in its attempt to annex, through the
BIA process, a separate property comprised of approximately 6.9 acres. Now the Tribe is
seeking the Board’s approval of this Agreement to avoid the BIA process. It intends to use the
Board’s approval for an alternative process such as (but not limited to) direct legislation to place
the Property into trust, once approval of this proffered “Agreement” is received from the Board.

The Proposed Agreement

A copy of the proposed Agreement obtained by P.O.L.O. is attached hereto. In brief, it
provides the Tribe will make Agreed Payments in an uncertain amount, and the County will
support and assist the Tribe ih its attempt to annex the Property by any possible method. In
short, take money and ignore your sworn duty to uphold the law, specifically the Santa Ynez
Valley Community Plan of this County.

The Agreement provides:

Recitals (page 1):
o the Tribe “desires to expand Tribal housing opportunmes and operate Tribal
economic development projects.”
e “proposed and future Tribal development are not County projects and are not
subject to the discretionary approval of the County . .”
e “given the scope of the proposed Tribal housing and economic development
' projects, specific impacts are not always subject to precise measurement . ,

93. “The County shall support the fee-to-trust annexation of the Property to the
Reservation by federal legislation, the administrative process by federal agencies, or any
other possible way in existence now or in the future. Upon request of the Tribe, the
County shall confirm such support by letter or resolution.” (Page 3.)

* The Agreement apparently incorrectly recites that the purchase date was April, 2011.
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7 5: “The Santa Ynez Band and County acknowledge and agree that in consideration for
Santa Ynez Band’s Agreed Payments above, any additional impacts to the County,
including, without limitation, law enforcement, fire, and traffic/roads, will be mitigated
solely by the County at no additional cost to Santa Ynez Band.” (Page 4.)

Apparently the Agreement contemplates Tribe development of the Property, unhindered
by County review or requirements, prior to the date the Property is annexed (if ever).

The Agreement Surrenders County Jurisdiction Over a City-Sized Propertv Already
Subject to Specific Community Plan When the Anticipated Development Is Unknown and
Adverse Impacts Cannot Be Assessed

On October 6, 2009, this Board adopted the Santa Ynez Valley Community Plan (“SYV
Plan™), as an update to the County’s Comprehensive General Plan, Citizen involvement in the
preparation of a community plan is required by State law, and is a cornerstone of the community
plan process. The SYV Plan process took approximately nine years. It involved a concerted
long-range effort by the community and the County which included targeted research; data
collection and analysis; extensive public involvement; the drafting of goals, policies, and -
development standards; and numerous public hearings with the Planning Commission and the
Board. (See, SYV Plan, pp. 5, 7.)

The SYV Plan augmented various elements of the County’ s General Plan, including but
not llmlted to, the Land Use Element goals,” development policies,’ and Visual Resources
Policies.® The SYV Plan also augmented the Housing Element (“a comprehenswe assessment of
projected housing needs for all segments of the jurisdiction and all economic groups” [SYV
Plan, p. 10]), as well as the Seismic Safety and Safety, Noise, Circulation, Conservation, Open
Space, Agricultural, and Scenic Highways (“The Plan recognizes the suitability of design
guidelines for protecting the scenic qualities of Highway 154 . .” [SYV Plan p. 12)),
Environmental Resources Management Elements, and the Clean Air Plan., (See generally, SYV
Plan pp. 10-13.)

The SYV Plan speciﬁcally provides, among other things:
“The County shall oppose the loss of jurisdictional authority over land within the Plan
arca where the intended use is inconsistent with the goals, policies and developmental standards

* One of the Land Use Element’s fundamental goals is the following: “Environmental constraints on development
shall be respected. Economic and population growth shall proceed at a rate that can be sustained by available
resources.” Another is that in “rural areas, cultivated agriculture shall be preserved . . “ (SYV Plan, p. 8.)

* The Land Use Development Policies “establish guidelines for development in order to respect constraints posed
by geology, biology, and other physical environmental characteristics. In addition, these policies require the
availability of adequate services and resources to serve a project prior to development,” (See, SYV Plan, p. 9.)

% The Visual Resources Policies “require structures o be compatible with the existing community and protect areas
of high scenic value and scenic corridors.” (See, SYV Plan, p. 9.)
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of the Plan or in the absence of a satisfactory legally enforceable agreement.” (Policy LUG-
SYV-6, p. 22)

“The County shall pursue legally enforceable government-to-government agreements
with entities seeking to obtain jurisdiction over land within the Plan Area to encourage
compatibility with the surrounding area and mitigate environmental and financial impacts to the
County.” (Action LUG-SYV-6.1, pp. 22-23.7)

The Agreement would surrender County control over an area the size of a small town, at
a time when the adverse impacts on the community and the necessary mitigation needs for the
development are completely unknown and cannot be assessed. This requested abdication of your
duty to uphold the planning process and the law, in favor of money, is abhorrent.

The Property is comprised of five agricultural zoned parcels which are currently enrolled
in the County’s Agricultural Preserve Program under the Williamson Act, and also situated along
a designated Scenic Highway. The Agreement apparently would enable those parcels to be
developed in any residential/commercial manner, without compliance with SYV Plan
requirements. It would remove from the County an unknown amount of tax revenue from the
Property as ultimately improved and developed, while leaving the County with obligations to
provide support services to the developed Property and to deal with unmitigated impacts at its
own cost. As the Agreement has no provision for County discretionary control over
development, it provides no legally enforceable means of ensuring consistent use, compatibility,
or mitigation.

In short, the Agreement vitiates the SYV Plan, which this Board adopted after nine hard
years of work. It does this with absolutely no knowledge of what the Tribe’s development plans
might be. The Agreement does not provide any legally enforceable avenue for the County to
promote/encourage/ensure issues of compatibility or mitigation. To the contrary: it provides
that the County has no control over development of the Property. Either the signing of this
Agreement, and/or recommending its contents to another governmental authority, v1olates your
specific mandate under the SYV Plan as set forth above.

This Board Cannot Approve the Agreement

There are several major reasons why the Board cannot legally approve the Agreement.

First, because the Agreement is on its face inconsistent with the SYV Plan, the Board
cannot approve it without first amending the plan. This Board is comprised of elected officials
whose duty is to protect the public need for a “healthy, safe, and prosperous environment.” (See,

7 1t is uncertain whether this Agreement, or a different agreement containing the necessary planning and
environmental provisions, would be legally enforceable under all relevant law. (See, e.g., 25 U.S.C. § 81.) Itis
incumbent upon the Board to ensure that any agreement with the Tribe would be legally enforceable under all
relevant law. This letter addresses initial problems related to planning, only, without waiver of any additional
arguments, including but not limited to those related to enforceability under federal law,
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e.g., Board Mission Statement, posted at www.countyofsb.org/bos.) As part of its task, the
Board was statutorily required to prepare and adopt the comprehensive general plan, including
numerous mandatory elements. (Govt. Code § 65300.) Pursuant to statute, this Board
authorized and undertook the nine-year long process of developing the SYV Plan, including
providing opportunities for the involvement of citizens, agencies, utilities, etc., through public
hearings and other means. (See, e.g., Govt. Code §§ 65351, 65352, 65919 et seq.) It then
adopted the SYV Plan by resolution in October, 2009, along with related ordinances. The SYV
Plan now constitutes the law of this County which this Board must uphold.

As set forth above, the Agreement is flatly inconsistent with the SYV Plan. It cedes
County jurisdiction entirely, blindly authorizes unlimited development, and does not create any
legally enforceable document under which the County could obtain compliance with any of the
SYV Plan requirements.

Second, because the Agreement exempts the Property from any compliance with the
SYV Plan, it would, at the very least, constitute a de facto amendment to the SYV Plan.
However, the statutes governing preparation and adoption of the General Plan are also applicable
to amendments. (Govt. Code § 65350 et seq.)

As applied here, the Board cannot “approve” the de facto amendment unless it first
undertakes the statutory procedure to amend the SYV Plan, and complies with the requirements
for limited amendments. Thus, the Board must ensure that the Agreement/amendment is
consistent with the General Plan (See, e.g., Govt. Code § 65300.5; Families Unafraid to Uphold
Rural El Dorado County v. Board of Supervisors (1998) 62 Cal.App.4™ 1332, 1336 (consistent if
furthers the objectives and policies of the general plan and does not obstruct them).) The Board
must obtain appropriate planning department and public involvement and notice under the
statutes cited above. Indeed, in order for the public to understand the potential impacts of this
Agreement/amendment, the County would have to provide notice of the assessed impacts. The
Board would have to give notice that the Agreement constituted an amendment to the Plan when
placing it on the agenda and as otherwise appropriate, and the Board would ultimately have to
make findings of consistency.

However, the amendment process has not been invoked, and the requisite information on
consistency is unavailable. The Tribe has not proposed any specific projects, so no one may
assess whether this Agreement is consistent with the Plan or what impacts will result which
would require mitigation. This Board cannot amend the Plan by fiat, nor can it subvert the
process by failing to provide notice to the public on the amendment or its anticipated effect. Yet
approval of the Agreement would do just that.®

Third, approval of the Agreement would unlawfully surrender control of the County’s
ability to control lands within its jurisdiction. It is settled law that a county cannot

¥ Under an analogous theory, adopting the Agreement would constitute an impermissible ad hoc exemption from
Planning and Zoning Law. See, e.g., Neighbors in Support of Appropriate Land Use v. County of Tuolumne (2007)
157 Cal.App.4" 997 (county cannot adopt ad hoc exemption without rezoning or other proper procedure).
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constitutionally divest itself of, or impair, its delegated governmental power, or contract away its
right to exercise its police power in the future. (See, e.g. County Mobilehome Positive Action
Com., Inc. v. County of San Diego (1998) 62 Cal. App.4™ 727 (lease with rent stabilization
measures conditioned on county refraining from enacting rent control legislation was facially
unconstitutional); Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal. App.4™
1716 (City could not adopt a Memorandum of Understanding (“MOU”) with other cities and
county where the MOU conditioned further amendments of a general plan on parallel
amendments by other agencies); 4vco Community Developers, Inc. v. South Coast Regional
Com. (1976) 17 Cal.3d 785, 800 (government may not contract away its right to exercise the
police power in the future).)

The Agreement would void the County’s ability to control land use on the Property in
perpetuity. The County would be without any authority to influence development along
Highway 154, a designated Scenic Highway and critical gateway to the community. The County
would have surrendered its ability to control all land use issues: design, circulation, noise,
density, etc.

The apprbval of this Agreement will result in the loss of millions of dollars of land value,
harm unknown thousands of Santa Ynez Valley residents who rely on the planning process, and
make a mockery of your careful deliberative process which culminated in approving the SYV
Plan. .

Very truly yours,

CAPPELIO & L LLP

cc: Dennis Marshall
County Counsel
Santa Barbara County

Chandra L. Wallar
Santa Barbara County CEO

Enclosure



COOPERATIVE AGREEMENT

This Cooperative Agreement (“Agreement”) is effective as of ,2011
by and between the County of Santa Barbara (the “County”) and the Santa Ynez Band of
Chumash Indians (the “Tribe” or “Santa Ynez Band”) (referred to herein as collectively
as “the Parties” and as to each as a “Party”). The terms “County,” “Tribe,” and “Santa -
Ynez Band” as used herein shall include the Parties’ governmental entities, departments
and officials unless otherwise stated.

RECITALS

WHEREAS, the Tribe is a federally-recognized Indian Tribe and which is within
the geographic boundaries of the County; and

WHEREAS, the Tribe desires to expand Tribal housing opportunities and operate
Tribal economic development projects in a manner that benefits the Tribe, its members,
and-the community as a whole, and the County recognizes the mutual benefit that can be
derived if those goals are achieved; and

WHEREAS, proposed and future Tribal development are not County projects and
are not subject to the discretionary approval of the County and absent this Agreement the
County has limited opportunity to influence mitigation measures or seek compensation
for adverse environmental impacts; and

WHEREAS, the Parties acknowledge that given the scope of the proposed Tribal
housing and economic development projects, specific impacts are not always subject to
precise measurement and that the mitigation measures agreed upon below are intended as
good faith approximate mitigation of identified impacts; and

' WHEREAS, the Parties recognize that this Agreement is an important step in
furthering a government-to-government relationship and building trust, and mutual
respect

BACKGROUND

After Mexico took over California from the Spanish and the secularization of Mission
Santa Ynez in 1834, the Santa Ynez Chumash neophytes at Mission Santa Ynez settled in
the creek bed of the Zanja de Cota Creek;

The U.S. Congress adopted the Mission Indian Relief Act of 1891 which established the
Smiley Commission to report on the status of the Mission Indians of California;

The 1891 Report of the Smiley Commission verified such occupation of the Zanja de
Cota Creek by the Santa Ynez Chumash from before California Statehood in 1835 and
verified the status of the Santa Ynez Chumash as a tribe of Mission Indians as of 1891;



)

Then President Benjamin Harrison by Executive Order adopted the conclusions of the
1891 Smiley Commission on December 29, 1891;

After such report, the Indian Agent from the Tule River Agency began negotiation with
the Catholic Church, to establish a permanent reservation for the Santa Ynez Band of
Chumash;

Such negotiations resulted in the 1901 settlement agreement between the Church and the
federal government; :

As part of such negotiation, the Indian Agent agreed on behalf of the Tribe to waive the
rightsof the neophytes to the entire 36,000 acre Canada de los Pinos Rancho (College
Rancho) which the Church claimed to own in common with the neophytes in exchange
for the conveyance by the Church of all of its right title and interest in Zanja de Cota
Creek to the Tribe as the Santa Ynez Reservation;

To finalize the waiver of the claim by the Tribe to the College Rancho, the Church filed a
quiet title action against the federal government, the then members of the Tribe and the

entire world in The Roman Catholic Bishop of Monterey v. Salmon Cota, et al ., Case no.
3926 (1897);

Upon the conclusion of such litigation, the 99 acre Santa Ynez Reservation was conveyed
to the United States in trust for the Tribe the size of which Reservation which was later
increased by 26.89 acres in 1979 and 12.73 acres in 2004 (collectively the
“Reservation”);

The original 99 acre Reservation as extended consists of the Zanja de Cota creek and
flood plain with the last third of the Reservation being covered in wetlands unable to
adequately house the Members of the Tribe and their children, grandchildren and great
grandchildren;

On or about April 1, 2011, the Tribe acquired approximately 1,400 acres of real property
east of Highway 154 and north of Highway 246/Armour Ranch Road from Fess Parker
Ranch, LLC (the “Property™);

The “Property” is within the historic boundaries of the College Rancho and is specifically
within the boundaries of the quiet title action filed against the Tribe by the Church;

The Tribe desires to annex the Property by fee-to-trust transfer by either federal
legislation or through the administrative process, and this Agreement is intended by the
Parties to resolve the inter-governmental jurisdictional and other issues between the
Parties;



I. EFFECTIVE DATE AND CONDITIONS TO
EFFECTIVENESS OF AGREEMENT

L. This Agreement shall become effective on the latest of the dates upon which each
of the following conditions precedent shall be met:

a) approval of this Agreement by the County of Santa Barbara Board of
Supervisors and the General Council of the Santa ‘Ynez Band; and

b) conveyance of the Property to the United States of America to hold in trust
for the Tribe; and

¢) Any other conditions precedent mutually agreed by the Parties.

2. Upon the satisfaction of all of the conditions precedent to effectiveness set forth
in subsection 1, above, the parties shall execute an addendum to this Agreement
memorializing the effective date of this Agreement in the form attached hereto as
Attachment A.

IL. FEE-TO-TRUST ANNEXATION OF THE PROPERTY

3. The County shall support the fee-to-trust annexation of the Property to the
Reservation by federal legislation, the administrative process by federal agencies or any
other possible way in existence now or in the future. Upon request of the Tribe, the
County shall confirm such support by letter or resolution.

III. PAYMENTS IN LIEU OF TAXES
4, Agreed Payments:

a) In addition to the promises and covenants otherwise contained in this
Agreement, the Parties acknowledge that annexation of the Property
may, in some cases, result in lost revenues and/or fees to the County.

b) The Parties agree that the County does not have permitting authority
over development on Trust Lands and that the payments made under
this agreement do not constitute taxes, exactions, or fees.

c) The payments agreed to below are approximate off-sets to the above-
mentioned potential losses and impacts to the County and are intended
to support an approximate level of County services to the Reservation,
the Property, and affected communities.

d) The amount of such Payments by the Tribe shall be as follows: Tribe
to pay County flat annual fee in lieu of property taxes in the amount of
$ which amount shall be due in four (4) equal quarterly
payments beginning on the first day of the Calendar quarter and



5.

6.

continuing each quarter thereafter. Such payments shall begin the first
day of the next calendar quarter after the effective date of this
Agreement and shall expire in full on December 31, 2020.

Acknowledgement of Additional Impacts.

The Santa Ynez Band and County acknowledge and agree that in consideration
for Santa Ynez Band’s Agreed Payments above, any additional impacts to the County,
including, without limitation, law enforcement, fire, and traffic/roads, will be mitigated
solely by the County at no additional cost to Santa Ynez Band.

b)

Adjustment of Payments.

Santa Ynez Band shall not be responsible for any construction cost overruns
or any cost increases from any source, including, without limitation, those
caused by inflation, labor, or material cost increases.

In the event that the Santa Ynez Band does not successfully annex such
Property to the Reservation by fee-to-trust transfer to the federal government
within two (2) years after the effective date of this Agreement, the parties
shall negotiate in good faith as to how much, if any, of the contribution made
by Santa Ynez Band under this Agreement shall be returned to the Band. If
the parties are unable to reach agreement on these issues, that dispute will be
resolved under the dispute resolution procedures included in this Agreement.

Reimbursements/credits for contributions from third party sources.

County agrees to reimburse or credit Santa Ynez Band as follows:

a)

b)

d)

In the event that Santa Ynez Band receives funding from state or federal
sources, and directs those monies to be paid directly to County, County shall
accept 100% of such payment as if it were a payment paid directly by Santa
Ynez Band. -

In the event County receives funding from the Special Distribution Fund or
any other fund created under the current or any future Tribal-Compact,
earmarked for mitigation of off-reservation impacts resulting from the Santa
Ynez Casino, County shall accept 100% of such payment as if it were a
payment paid directly by Santa Ynez Band.

Any credits towards Santa Ynez Band’s payment obligations pursuant to this
Agreement shall be treated as the next payments in time to be paid by Santa
Ynez Band.

In the event funds identified in this section are received by the County after -
the payment from Santa Ynez Band has already been paid to the County, the



County shall reimburse Santa Ynez Band within 30 days from receipt of such
funds. '

IV. MISCELLANEOUS
8. Tribal-State Compact.

County and Santa Ynez Band agree that Santa Ynez Band’s confributions to
County pursuant to this Agreement are not exactions or fees imposed as a condition of
development, and therefore are not subject to the Mitigation Fee Act (California
Government Code Section 66000 and following). County and Santa Ynez Band agree
that Class III gaming facilities on reservation land are regulated by the Compact and that
the County has no permitting authority over the Chumash Casino.

9. Notices.

All notices required or provided for under this Agreement shall be in writing and
delivered in person or sent by certified mail, postage prepaid, return receipt requested, to
the principal offices of the County and Santa Ynez Band. Notice shall be effective on the
date delivered in person, or on the date when the postal authorities indicated that the
mailing was delivered to the address of the receiving party indicated below:

Notice to Santa Ynez Band: Santa Ynez Band of Chumash Indians
Attn: Tribal Chairman
P.O.Box 517
Santa Ynez, CA 93460

Notice to County: County of Santa Barbara
105 East Anapamu Street
Santa Barbara, CA 93101
Attn: CEO

Such written notices, demands, correspondence and communications may be sent
in the same manner to such other persons and addresses as either party may from time to
time designate by mail as provided in this section. A party may change its address by
giving notice in writing to other Party and thereafter notices shall be delivered or sent to
such new address. '

10.  Applicable Laws.



This Agreement shall be construed and enforced in accordance with the laws of
the United States and to the extent not inconsistent therewith, the laws of the State of

California.

11, Consent To Jurisdiction: Limited Waiver of Sovereign Immunity and Exhaustion
Of Tribal Remedies.

a)

b)

Santa Ynez Band grants a limited waiver of sovereign immunity from suit
exclusively to County, and to no other entity or person, for the sole purpose
of enforcing this Agreement. For this limited purpose, Santa Ynez Band (i)
agrees that any suit, action or other legal proceeding arising out of or relating
to this Agreement may be brought in the federal courts of the United States,
or in the event the federal courts refuse to hear such case for lack of
jurisdiction, the State courts of the State of California (including any courts
to which appeals there from are available); and (ii) waives its sovereign
immunity in any such suit, action or legal proceeding by County for money
damages, specific performance, injunctive relief and/or declaratory relief for
Santa Ynez Band’s breach of this Agreement. Santa Ynez Band does hereby
unconditionally waive any claim or defense of exhaustion of tribal
administrative or judicial remedies. In no instance shall any enforcement or
judgment of any kind whatsoever be allowed or levied against any assets of
Santa Ynez Band other than the limited assets of the Santa Ynez Band’s

- distributed share of the revenue stream of the Chumash Casino and physical

assets of the Chumash Casino, subject however, to prior existing liens or
encumbrances on such assets. Specifically, this waiver shall not extend to
any other accounts of Santa ‘Ynez Band, the source of which includes
distributions from accounts directly related to the Chumash Casino, so long
as such distributions are in the ordinary course of business when the
Agreement is not in default and are not done for the purpose of frustrating the
County’s remedies hereunder. Santa Ynez Band does not waive the defense
of sovereign immunity with respect to any action by third parties, or extend
its waiver to reach any assets of Santa Ynez Band other than those
specifically set forth herein.

County acknowledges and agrees that Santa Ynez Band may bring an action
in the State Courts of California to enforce the terms of this Agreement as
against Santa Barbara County for money damages, specific performance,
injunctive relief and/or declaratory relief for County’s breach of this
Agreement. County acknowledges and agrees that State Courts with proper
venue have jurisdiction to hear such disputes. For purposes of the
Agreement, County hereby waives any immunity it may have from suit in
order to permit Santa Ynez Band to enforce the provisions of the Agreement.

12. Entire Agreement, Waivers.

This Agreement constitutes the entire understanding and agreement of the Parties.
This Agreement integrates all of the terms and conditions mentioned herein or incidental



hereto, and supersedes all negotiations or previous agreement between the Parties with
respect to all or any part of the subject matter hereof. All waivers of the provisions of this
Agreement must be in writing and signed by the appropriate authorities of the County or
of the Santa Ynez Band. A

13. Amendments.

This Agreement may be amended by mutual written agreement of the Parties duly
executed by the lawfully authorized officers or officials of each party.

IN WITNESS WHEREOF, the Agreement has been executed by the Parties as of the day
and year first set forth above,

TRIBE: COUNTY:
SANTA YNEZ BAND OF CHUMASH COUNTY OF SANTA BARBARA, a
INDIANS, a federally recognized Indian tribe political subdivision of the State of
California
By:
By:

Vincent P. Armenta
Tribal Chairman
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