LAW OFFICE OF MARC CHYTILO

ENVIRONMENTAL LAW

January 31, 2014
County of Santa Barbara By hand delivery and by email
Board of Supervisors fo sbcobl@co.santa-barbara.ca.us

105 E. Anapamu Street, Suite 407
Santa Barbara, CA 93101

RE:  Paradiso del Mare Ocean and Inland Estates Project — Appellants’ Response to Board Letter

Dear Chair Carbajal and Members of the Board of Supervisors,

This office represents the Gaviota Coast Conservancy (GCC), who together with the Santa
Barbara chapter of the Surfrider Foundation, Santa Barbara Audubon, and marine mammal expert
Peter Howorth, appealed the Planning Commission’s approval of the Paradiso del Mare Ocean and
Inland Estates Project (“Project”) and certification of the EIR for the Project. Our appeal letter (dated
December 16, 2013) comprehensively describes the appeal issues, and we hope your Board will read
and consider it carefully together with the Board Letter. There are a handful of issues however that
we want to clarify after reviewing the Board Letter.

1. Appeal Issue 1: Inclusion of the Nanles Townsite Lots

The Board Letter explains that the application is for two homes on two lots. However the
application is also for the construction of a waterline and roadway out to the western property
boundary where they are expected to serve future development of the Applicant’s “Naples Townsite”
lots. The Board Letter contends that the “applicant has submitted no plans or applications for
development on the Naples lots thus the EIR analysis is appropriately restricted to the two home
project at hand” and that “[a]cknowledgement of the growth inducing effects of the waterline
construction is the appropriate way to treat the issue, as compared to considering the Naples lots to be
part of the project.” (Board Letter, p. 3.)

The Board Letter however does not respond to the CEQA authority cited by Appellants,
which clarifies that CEQA does not allow the EIR to ignore the potentially significant impacts in
addition to growth inducement that will be caused by future development of the Naples lots. For
example, EIR must analyze the indirect impacts of extending urban services to the Naples lots
including the biological, aesthetic, recreation, and other impacts of developing 10 residences on the
Naples lots.

City of Antioch v. City Council (1986) 187 Cal. App. 3d 1325 is illustrative. In that case the
environmental document evaluated the impacts of constructing a new roadway and utilities, but not
any future development the project would facilitate. Future development served by the roadway and
utilities would be subject to separate discretionary entitlements and future environmental review. (/d.
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at 1329). In the Antioch case, the court rejected the use of a negative declaration' for the roadway
and utilities, on the basis that the impacts of the development facilitated by the roadway and utilities
must be considered and may be significant. The court reasoned:

Construction of the roadway and utilities cannot be considered in isolation from the
development it presages. Although the environmental impacts of future development cannot
be presently predicted, it is very likely these impacts will be substantial. . . . Itignores reality
to contend that a sewer system has no significant impact on the environment because it will
not be connected until some future date. As with construction of the roadway, it is important
to consider prior to construction issues of location, capacity, type of system and its impact. . . .
Because construction of the project could not easily be undone, and because achievement of
its purpose would almost certainly have significant environmental impacts, construction
should not be permitted to commence until such impacts are evaluated in the manner
prescribed by CEQA. . . . the fact that a particular development which now appears
reasonably foreseeable may, in fact, never occur does not release it from the EIR process.
Similarly, the fact that future development may take several forms does not excuse
environmental review.

(Id. at 1336-1338.)

This case, and others cited in our appeal letfer, make clear that whether or not the applicant
has submitted plans to develop the Naples lots, and regardless of the uncertainties associated with
that development® and the fact that that development would be subject to environmental review, the
EIR must evaluate the impacts that are reasonably likely to result from extending urban services to
the Naples lots. Mere acknowledgement that the Project will be growth inducing does not constitute
an analysis of the myriad environmental impacts that will be caused by future development of the
Naples lots.

The Board Letter also states that “both the size of the waterline and the flow rate of water
within the line are driven by County Fire Department requirements for the two homes [and i]n
addition, the use of water tanks (in lieu of a waterline extension) on the subject property would not
meet the requirements of the County Fire Department for fire protection.” (Board Letter, p. 3.)
However, whether or not the size of the waterline and flow rate is itself required to serve two houses
does not relieve the County of its CEQA obligation to evaluate the reasonably foreseeable impacts
associated with the waterline because it is acknowledged that the waterline is also sufficient to serve
additional development on the Naples lots. .

! Though this is a negative declaration case, its reasoning is equally applicable to the EIR at issue in
this case.

? By virtue of the Standstill Agreement, the development of the Naples lots is considerably less
uncertain or amorphous than any of the cases distinguishing City of Antioch.
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2. Appeal Issue 4: Harbor Seals.

The Board Letter notes that “the discussion of the Naples harbor seal rookery in the DEIR
was expanded in the response to comments section of the EIR in consideration of Mr. Howorth’s
comments”, and that testimony at the Planning Commission hearings supplement the discussion in
the EIR. (Board Letter, p. 10.} There are two reasons why this statement does not resolve the issues
identified by Appellants. First, the County is required to prepare a legally adequate draft EIR;
fundamental deficiencies in the draft EIR or the omission of significant information cannot be
“cleared up” in a final EIR. (Mountain Lion Coalition v. Fish & Game Com. (1989) 214 Cal. App.
3d 1043, 1052 (court refused to consider whether the final EIR “clears up some of the deficiencies of
the draft” because “[i]f we were to allow the deficient analysis in the draft [EIR] to be bolstered by a
document that was never circulated for public comment . . . we would be subverting the important
public purposes of CEQA.”Y; see Sunnyvale West Neighborhood Assn. v. City of Sunnyvale City
Council (2010) 190 Cal. App. 4th 1351, 1388 (“information introduced at the end of the
environmental review process without analysis or the benefit of public scrutiny or participation does
not fulfill the informational function of an EIR.”).

The draft EIRs failure to include relevant baseline information regarding impacts to the seal
rookery is a significant CEQA error, as illustrated by Save Our Peninsula Committee v. Monterey
County Bd. of Supervisors (2001) 87 Cal. App. 4th 99 and Cadiz Land Co. v. Rail Cycle (2000) 83
Cal. App. 4th 74. Both of these cases involved failures to include relevant baseline information at the
draft stage, when the public and government agencies are able to review and comment on the draft
EIR, and receive a written response from the lead agency in the final EIR with respect to those
comments. In Save Our Peninsula the court considered whether the modification of a baseline water
use determination at the end of the environmental review process without benefit of analysis or public
. participation complied with CEQA’s informational disclosure requirements, and concluded that it did
not. (87 Cal. App. 4th at 127-128.) In Cadiz Land Co. v. Rail Cyele (2000) 83 Cal. App. 4th 74, 94-
95, the draft EIR omitted the amount of groundwater in the aquifer affected by a landfill Project, but
the decisionmaking body considered a report containing that information prior to certifying the EIR,
and determined that the information did not change its view and that it should certify the EIR
anyway. The Cadiz court concluded “the EIR should have been revised and recirculated for purposes
of informing the public and governmental agencies of the volume of groundwater at risk and to allow
the public and governmental agencies to respond to such information.” Cadiz, 83 Cal. App. 4™ at 95.

The second reason the above statement in the Board Letter does not resolve the issues
Appellants have identified, is that the information added in response to public comment and at the
Planning Commission is itself woefully inadequate to establish that the Project will not significantly
impact the seal rookery, or to satisfy CEQA’s informational requirements. For example, the Board
Letter refers to a revision in the final EIR referring to data collecting during a year-long study of the
Naples haul-out site completed in the mid-1970’s. To even suggest that a 40-year old study might
constitute adequate data for describing current conditions at the site constitutes a fundamental
misunderstanding of CEQA’s requirement to conduct baseline studies at the time environmental
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review for the Project is commenced. (See CEQA Guidelines § 15125 (a) (“An EIR must include a
description of the physical environmental conditions in the vicinity of the project, as they exist at the
time the notice of preparation is published, or if no notice of preparation is published, at the time
environmental analysis is commenced, from both a local and regional perspective.”), see also
Guidelines § 15125 (c) (“Special emphasis should be placed on environmental resources that are rare
or unique to that region and would be affected by the project.”))

This antiquated study is then used as ‘evidence’ that the haul-out has been used primarily as a
nighttime haul-out, and accordingly that construction during daytime hours and related effects of
noise, vibration and visual disturbance will be less than significant on the seals. (Board Letter, p 10.)
The notion that this 40-year old study might constitute evidence establishing that the haul-out is
primarily used at night foday is laughable. By contrast, Mr. Howorth currently monitors the Naples
seal rookery regularly, and has observed substantial numbers of seals hauled out during the day.

Additionally, the Board Letter includes the unsubstantiated assertion that “harbor seals are not
particularly averse to lighting or human activity while in the water”. (Board Letter, p. 10.) The
assertion is supported by “personal communication” with John Storrer, and by the observation that
harbor seals are observed in the Santa Barbara Harbor and near an industrial pier in Carpinteria. Of
course, as pointed out in our appeal, CEQA requires that an EIR contain facts and analysis, not just
an agency’s bare conclusions. (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal 3d
553, 568.) Even assuming that a personal communication and general observation constituted
evidence, it does not constitute substantial evidence with respect to the Naples seal rookery. This is
because the Naples seal rookery currently exists in an undeveloped rural area (which constitutes the
baseline for environmental analysis). According to recognized local marine mammal expert
Howorth, the introduction of a new use, and a new source of night lighting in the immediate vicinity
of the rookery, will impact the seals hauling out at Naples unlike seals venturing into the harbor
(incidentally not to haul-out or pup) or seals hauling out in Carpinteria where development and night
lighting are and have been part of the environmental baseline for years.

Finally the Board Letter asserts that the Project, as mitigated, would have an overall beneficial
effect with regard to protection of the seal haul-out. (Board Letter, p. 11.) This statement is wholly
speculative and there are a number of reasons why it is not accurate. First, as discussed at length in
our appeal letter, the impacts of constructing and occupying a residential estate adjacent to the
rookery in a currently undeveloped rural area may cause the seals to change haul-out patterns or even
abandon the rookery. Second, the Project will destroy the existing public beach access point, and will
not provide any public access from February through May. As many have noted, “surfers will find a
way”, and if surfers approach from the east they will have to walk through or immediately next to the
haul-out as opposed to just west of it as they do currently. This would result in greafer impacts to the
seals.
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3. Appeal Issue 5: Recreation

In our appeal letter we clearly explain why there is no basis for the 2013 EIR’s departure from
the 2009 EIR’s conclusion that loss of an informal public beach access route would result in a Class I
significant impact. The Board Letter incorrectly states that “[n]otably, the 2009 project proposal did
not include the offering of public access dedications whereas the currently proposed project offers
numerous public access dedications.” (Board Letter, p. 12.) In fact the 2009 Project included the
dedication of a lateral easement on the bluff for a trail south of the railroad, a lateral easement on the
beach, and a vertical easement for a stairway near Eagle Canyon. (2009 EIR, pp. 2-25 — 2-26, 3.13-
19.) Additionally, the 2009 EIR required that as mitigation the applicant construct a parking area,
access trail from the parking area to the lateral access trail, the lateral access trail, and a lookout area
near Bagle Canyon. (2009 EIR p. 3.13-31:) The 2009 EIR concluded that despite these public access
offerings, and required mitigation measures, the Project would nonetheless cause a Class I significant
and unavoidable impact to public recreation and public access. (2009 EIR p. 3.13-29)

The Board Letter also incorrectly alleges appellants stated without substantiation that the
County “will ‘never accept the easements or improve them for public use’”. (Board Letter, p. 13.)
The Board letter misstates Appellants’ quote, which actually reads “the County may never accept the
easements or improve them for public use.” (Appeal Letter, p. 10 (emphasis added).) Moreover, the
appeal letter explains exactly why the County may never accept or improve these easements —
namely, the cost (conservatively estimated in excess of $750,000, not including the cost of
environmental review), and the County’s prior objection on visual grounds to the stair structure
proposed at Santa Barbara Ranch. (Jd.). As observed by the County’s own 2009 DEIR, there is
substantial evidence of the public’s historical use of the property to access the beach, and it is only
the County’s newly found unwillingness to recognize that this evidence establishes a significant
impact that led the County to conclude, incorrectly, that the trails dedications and improvements
could not be imposed as mitigation measures for the Project’s impacts to recreational uses. (See
FEIR p. 3.13-17 (“a proposed project may have a significant effect on recreation if it will: conflict
with established recreational uses of the area”.)

4. Appeal Issue 6: Alternatives Analysis

In attempting to explain why the alternatives analysis need not consider impacts on the kites
or the seals, the Board Letter reiterates that the EIR did not identify significant and unmitigable
impacts to kites and seals. (Board Letter, p. 14.) Clearly, Appellants disagree with that conclusion of
the EIR, and have put forth substantial evidence demonstrating the significance of the impacts to
kites and seals, and the substantial flaws in the EIR’s evidence and analysis regarding the Project’s
impacts to these two precious biological resources. Moreover, the function of CEQA’s alternatives
analysis is not merely to avoid Class I unavoidable impacts, rather to avoid or substantially lessen any
of the significant effects of the project including Class II impacts. Indeed, the east end alternatives
include no new Class I impacts — they are projected to similarly cause only the Class I impacts
associated with the Project. (See FEIR pp. 6.0-26 - 6.0-47.) Notably, the EIR concludes that for
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Alternative 2, aesthetic impacts and biological impacts would be reduced to less than significant with
mitigation, that “neither of the proposed homes or development envelopes disturb a known
archaeological resource”, and that hazardous materials impacts and land use impacts “are anticipated
to be similar to the proposed project”. (FEIR pp. 6.0-30- 6.0-35.) The EIR reaches similar
conclusions with respect to Alternative 3’s impacts on biological resources, and land use impacts, and
also concludes it “could also result in a lesser impact to visual character.” (FEIR p. 6.0-40.) With
respect to archaeological resources, the EIR concludes Alternative 3’s archaeological impacts “would
continue to be mitigated.” (FEIR p. 6.0-44.) Hazardous materials impacts for Altemnative 3 would
also be mitigated. (FEIR pp. 6.0-47.) Indeed, the only basis for the EIR’s conclusion that neither
Alternative 2 nor Alternative 3 is environmentally superior besides the applicant’s refusal to offer
public benefits (trail and conservation easements) associated with the proposed Project, is that they
may result in increased impacts to biological resources. (See FEIR p. 6.0-56.) Accordingly,
Appellants’ argument that the alternatives analysis should have been revised to considered impacts to
the kites and seals (even assuming they are merely Class II), is squarely on point. Indeed, had the
alternatives analysis considered these new biological impacts, its conclusion regarding the
environmentally superior alternative may have been meaningfully different.

The Board Letter asserts that the question of the private covenant was addressed at the
Planning Commission, and that the appellants and applicant disagree regarding the meaning of the
agreement. (Board Letter, p. 15.) However, Staff continues to avoid any independent analysis of the
covenant’s meaning. Three separate attorneys representing the appellants have read the covenant,
and concluded that it restricts development on the applicant’s Naples lots in addition to the two
Project lots. The applicant’s attorney has to date refused to answer any questions regarding the
covenant. The applicant’s interpretation of the covenant rather has been iterated through their
planning consultant. Moreover, the meaning of the covenant is not ambiguous in any way. In our
appeal we provided the page citation to where the covenant exists in the EIR, and quoted from it, but
here we attach the full easement agreement which includes the covenant (at paragraph 9), and the
legal description of the “Dominant Estate” (at attachment A), and we strongly urge each Board
member to simply read if to ascertain its meaning. (Exhibit 1, Grant of Easement and Declaration of
Covenants (4/3/09).)

5. Conclusion

If this Project is approved as proposed, extraordinary resources present on this site will be
significantly and unnecessarily impacted. The EIR is badly flawed, and significantly understates the
Project’s impacts to seals, kites, and public access. The EIR also lacks an accurate and adequate
alternatives analysis, artificially limiting the apparent options for avoiding or minimizing the impacts
of this Project. Accordingly, we strongly urge the Board to uphold the appeal, and either deny the
Project or direct that the EIR be revised and recirculated to accurately reflect the Project’s significant
impacts in the areas of biological resources and public access, the feasibility of a partial off-site
alternative, and the relative impacts between the proposed Project and its alternatives.
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Respectfully submitted,

Ana Citrin
For the Gaviota Coast Conservancy

Exhibit 1, Grant of Easement and Declaration of Covenants (4/3/09)
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