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I. BACKGROUND & SUMMARY 

The Board of Supervisors cannot adopt the Initiative without completing an 
environmental impact report. 

The Initiative proposes to prohibit the use of any land within Santa Barbara County’s 
unincorporated area for, in the proponents’ own words, “High-Intensity Petroleum Operations.”  
This would include, but not be limited to, well stimulation treatments and secondary and 
enhanced recovery operations such as hydraulic fracturing, steam injection, and acid well 
stimulation treatment.   The Initiative also proposes to amend the County’s Comprehensive Plan 
and the County Code to reflect a ban on such uses.  These prohibitions would cause significant 
direct and indirect environmental impacts that are required to be studied under CEQA.   

On May 1, 2014, the Initiative’s proponents filed a petition with the County Elections 
Office for verification.  The County Clerk, Recorder and Assessor/Registrar of Voters has 
certified the Initiative.  At the May 20, 2014, Board of Supervisors meeting, the Board will 
consider whether to accept the Initiative’s certification.  The Board must also decide whether to 
adopt the ordinance without alteration, order its placement on the ballot for the November 4, 
2014 general election, or order additional reports from staff agencies concerning fiscal impacts, 
consistency with plans, and any other matters of interest to the Board. 

Should the Board seek to adopt the Initiative without modification, the Board cannot do 
so.  The Board cannot do so because the Board has not completed the required environmental 
review.  Adopting the Initiative is a discretionary action.  The Initiative could have a potentially 
significant impact on the environment.  Therefore, CEQA requires the Board to prepare an 
environmental impact report to study these impacts prior to the Board adopting the Initiative. 

II. THE BOARD MUST COMPLY WITH CEQA BEFORE ADOPTING THE 
INITIATIVE 

CEQA establishes a three-step process for public agencies to evaluate the environmental 
impacts of their actions.  (Tomlinson v. County of Alameda (2012) 54 Cal.4th 281, 285-286.)  It 
does not appear that the County has complied with any of them. 

First, the agency must determine whether the proposed action is a “project.”  A project is 
defined as an activity “which may cause either a direct physical change in the environment, or a 
reasonably foreseeable indirect physical change in the environment.”  (Pub. Res. Code, § 21065.)  
If the discretionary action is a “project,” the second step is for the public agency to determine 
whether any environmental review is required.  (Tomlinson, 54 Cal.4th at 286.)  In completing 
the second step, the agency must determine whether the project is exempt from CEQA review.  
(See Public Resources Code, §§ 21080, subd. (b), 21084, subd. (a).)  If the project is not exempt 
from CEQA, the agency must determine whether an environmental impact report, negative 
declaration, or mitigated negative declaration is required.  (Pub. Res. Code, § 21080.1; CEQA 
Guidelines, § 15060.)  However, even when a project fits within a categorical exemption, 
environmental review is required where there are “unusual circumstances” that create a 
“reasonable possibility” that the activity will have a significant effect on the environment. 
(CEQA Guidelines, § 15300.2, subd. (c).) 
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Applying this three-part test, it is clear that the Board cannot adopt the Initiative without 
environmental review of the Initiative’s impacts.  This is so for three reasons:  (1) adoption of the 
Initiative constitutes a project and a discretionary action that triggers CEQA; (2) no CEQA 
exemption applies to the Initiative; and, (3) even if the Board assumed that an exemption 
applied, adoption of the Initiative could have a significant effect on the environment that must be 
studied in an environmental impact report.   

A. A Ban on Oil Drilling and Hydraulic Fracturing is a Project Under CEQA 

Moratoria on particular activities in furtherance of environmental protection are 
“projects” under CEQA.  (See, e.g., Save the Plastic Bag Coalition v. City and County of San 
Francisco (2013) 222 Cal.App.4th 863 (Save the Plastic Bag Coalition) [there was no dispute 
that an ordinance banning the sale of plastic bags was a “project” for the purposes of CEQA]; 
Magan v. County of Kings (2002) 105 Cal.App.4th 468, 474-475 [ordinance phasing out and 
ultimately banning land application of sewage sludge was a “project” for purposes of CEQA 
review].)   

As in the case of other moratoria that courts have found to be “projects,” a ban on “High-
Intensity Petroleum Operations” would cause either a direct or indirect physical change in the 
environment.  The potential environmental impacts include significant impacts related to air 
quality, greenhouse gases, hazards, biological resources, and socioeconomic impacts.  These 
impacts are discussed further below and are detailed in ENVIRON International Corporation’s 
expert report.  (See Attachment B.)  Since the discretionary action of adopting the Initiative 
would be a “project” under CEQA, environmental review is required. 

B. The Board’s Adoption of the Initiative Would Be a Discretionary Action 
Under CEQA  

The adoption of an Initiative without a vote of the people is a discretionary action.  As 
such, the Board cannot adopt the Initiative without undertaking CEQA review. 

 When a voter-sponsored initiative is presented to a municipality, the municipality may 
place the initiative on the ballot.  Alternatively, the municipality may adopt an initiative as an 
ordinance and forego an election.  This latter decision is a discretionary action subject to CEQA.  
(Citizens for Responsible Behavior v. Superior Court (1991) 1 Cal.App.4th 1013, 1021; fn.4 
[once an initiative measure has qualified for the ballot, the city has a mandatory duty to either 
place it on the ballot or make the choice to adopt the measure without an election.]; see also 
Citizens Against a New Jail v. Board of Supervisors (1976) 63 Cal.App.3d 559, 561 [duty to 
submit initiative ordinance, without alteration, to voters at the next general election is mandatory 
and ministerial] (quoting Blotter v. Farrell (1954) 42 Cal.2d 804, 812-813);  Friends of Sierra 
Madre v. City of Sierra Madre (2001) 25 Cal. 4th 165, 185-186 [“CEQA requirements apply to 
discretionary projects carried out or approved by public agencies…”].)1        

                                                 
1 The California Supreme Court is currently reviewing the issue of whether CEQA applies to a 
municipality’s decision to adopt an initiative instead of putting it to a vote in Tuolumne Jobs & 
Small Business Alliance v. Superior Court, Case No. S207173. 
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Here, the Board may submit the Initiative to the County’s voters without CEQA review 
because that is a ministerial action.  Adopting the Initiative, on the other hand, is a discretionary 
action subject to CEQA.  Therefore, the adoption of the Initiative at the Board’s May 20 
meeting, foregoing a vote of the people, would violate CEQA because the Board has undertaken 
no environmental review.   

C. Adoption of a Ban on Oil Drilling and Hydraulic Fracturing is Not Exempt 
from CEQA  

The Initiative would cause significant direct and indirect impacts on the environment.  
Therefore, it is not exempt from CEQA. 

While a limited class of projects may avoid CEQA review in some situations if they fall 
under one of several statutory or categorical exemptions, the Initiative does not fall into such a 
class.  (Pub. Res. Code, § 21080, subd. (b); CEQA Guidelines, §§ 15300-15332.) 

First, the staff report does not state one way or another whether the Board’s adoption 
would be subject to CEQA review.  However, it is the County that bears the burden of 
establishing by substantial evidence that the project falls within the limited category of exempt 
projects.  (Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 115.)  Only where the 
County satisfies this burden does the burden shift to any challenger to show that an exception to 
the exemption exists and that therefore the project requires some level of environmental review.  
(Id.)  Here, since the Board has not put forth any evidence that the matter is exempt, it cannot 
now claim that it is.2 

Second, even if the Board had properly noticed its intention to rely on an exemption in 
adopting the Initiative, none of CEQA’s exemptions apply.  Even the Class 8 categorical 
exemption for the adoption of regulations intended to protect the environment does not apply, as 
outlined below.3 (See, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. 

                                                 
2 The Board may also not adopt a categorical exemption or other CEQA document at its May 20 
meeting because that would violate the Brown Act.  Under the Brown Act (Gov. Code, § 54950 
et seq.), the Board is required to disclose the proposed adoption of both the Initiative and the 
CEQA document as distinct agenda items. (San Joaquin Raptor Rescue Center v. County of 
Merced (2013) 216 Cal. App. 4th 1167 [planning commission violated Brown Act when it took 
action on a mitigated negative declaration for a subdivision application when the mitigated 
negative declaration was not expressly disclosed on the meeting agenda].)  The May 20 meeting 
agenda contains the Initiative as an agenda item.  The approval of a CEQA document is not 
agendized.  Because the Board is required to post the agenda 72 hours before its regular meeting, 
the Board may not add the proposed adoption of a CEQA document to the agenda now, nor may 
it discuss or act upon it at its May 20 meeting.  (See Gov. Code, § 54954.2, subd. (a).) 
3 Section 15308 states: 

 
Class 8 consists of actions taken by regulatory agencies, as authorized by 
state or local ordinance, to assure the maintenance, restoration, 
enhancement, or protection of the environment where the regulatory 
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(1992) 9 Cal.App.4th 644.)  But the Board cannot “circumvent CEQA merely by characterizing 
its ordinances as environmentally friendly and therefore exempt” under the Class 8 categorical 
exemption.  (Save the Plastic Bag Coalition v. County of Marin (2013) 218 Cal.App.4th 209, 
219-220; see also Dunn-Edwards Corp., 9 Cal.App.4th at 658 [regulations tightening VOC 
emission standards were not categorically exempt under sections 15307 and 15308 where 
agency’s determination lacked evidentiary support and was supported only by staff conclusions 
that the regulations would cause no significant impact] (disapproved on other grounds by 
Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559).)   

County staff has presented no evidence, let alone substantial evidence, that the Initiative 
will not have any significant environmental impacts.  Because the County has not asserted, let 
alone established, that a ban on hydraulic fracturing or other well stimulation treatments falls 
within the exemption for regulatory actions to protect the environment, the Initiative must 
undergo environmental review because it is a project that is not otherwise exempt from CEQA 
review. 

D. The Initiative’s Potentially Significant Environmental Impacts Require 
Environmental Review 

The Initiative’s ban on hydraulic fracturing and other enhanced well stimulation 
techniques will result in potentially significant environmental impacts.  Therefore, no exemption 
can apply.  

Under CEQA, even where a project purportedly fits within a categorical exemption, 
which the Initiative does not, environmental review is required where “there is a reasonable 
possibility that the activity will have a significant effect on the environment due to unusual 
circumstances.”  (CEQA Guidelines, § 15300.2, subd. (c).)   

Courts have held that “an unusual circumstance refers to ‘some feature of the project that 
distinguishes it’ from others in the exempt class.  In other words, ‘whether a circumstance is 
“unusual” is judged relative to the typical circumstances related to an otherwise typically exempt 
project.’”  (San Lorenzo Valley Community Advocates for Responsible Education, 139 
Cal.App.4th at 1381 [citations omitted, emphasis in original].) Courts have found that “unusual 
circumstances” overcome a categorical exemption “where the circumstances of a particular 
project (i) differ from the general circumstances of the projects covered by a particular 
categorical exemption, and (ii) those circumstances create an environmental risk that does not 
exist for the general class of exempt permits.”  (Azusa Land Reclamation Co. v. Main San 
Gabriel Basin Watermaster (1997) 52 Cal.App.4th 1165, 1206.)   The “unusual circumstances” 
themselves must cause a “significant effect on the environment.”  (Citizens for Environmental 
Responsibility v. State ex rel. 14th District Agricultural Association (2014) 224 Cal.App.4th 

                                                                                                                                                             
process involves procedures for protection of the environment. 
Construction activities and relaxation of standards allowing environmental 
degradation are not included in this exemption. (CEQA Guidelines § 
15308.) 
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1542, 1560; Save the Plastic Bag Coalition, 222 Cal.App.4th 863 [indicating that “unusual 
circumstances” of a local ordinance tailored to address the specific environmental goals of that 
specific locality must relate to impacts on the local environment].) 

The Initiative would have widespread impacts on the future of all oil drilling in and 
outside the County.  Most of the oil in Santa Barbara County is both “heavy” and “sour.”  This 
means that it is low gravity and high in sulfur content.  Because of its low gravity nature, 
continued production of most of Santa Barbara County oil requires the use of enhanced recovery 
techniques. (Santa Barbara County Comprehensive Plan, Conservation Element at 240.)  As 
such, a ban on “High-Intensity Petroleum Operations” would have the practical effect of halting 
the future productivity of oil and gas drilling within the County.  Doing so would have 
significant impacts on the environment.   

ENVIRON International Corporation’s expert report highlights a few of the potentially 
significant environmental impacts that the ban will cause.  (See Attachment B.)  These 
potentially significant impacts include impacts on air quality, greenhouse gases, hazards, and 
biological resources, as well as socioeconomic and land use and planning impacts.  As a result, 
an EIR must be prepared to study these impacts.  (Pub. Res. Code, §§ 21100, subd. (a), 21151, 
subd. (a); CEQA Guidelines, § 15064, subd. (a); Mejia v. City of Los Angeles (2005) 130 Cal. 
App. 4th 322, 330 [an EIR, not a negative declaration or mitigated negative declaration, is 
required for any project that a public agency proposes to carry out or approve that may have a 
significant effect on the environment].)  

Reduced local oil production may cause potentially significant air quality and greenhouse 
gas impacts.  Reduced local production would force Southern California refineries to obtain oil 
from more distant places within the Monterey Shale or outside the County.  This would increase 
the use of trucks, ships, and new pipelines to transport oil.  In turn, there would be an increase in 
pollutant and greenhouse gas emissions.  The increase in trucking or pipeline transfer of crude oil 
due to reduced local production would also introduce an increased probability of hazards to 
certain areas of the County.  For example, the added trucking of either crude oil or refined liquid 
fuels that may result from the Initiative could  increase the probability for a hazard risk impact.  
The need to develop new pipelines to transport oil to the County would have potentially 
significant impacts on various sensitive environments and biological resources.  The ban would 
also force companies to reduce or maintain current levels of oil production.  This could result in 
job losses leading to urban decay as well as indirect impacts to ancillary businesses that support 
oil production.    

III. CONCLUSION 

For all these reasons, the Board is required to prepare an environmental impact report 
before adopting the Initiative.  Adopting the Initiative is a discretionary action that triggers 
CEQA.  The Initiative has the potential to have significant impacts on the environment and, 
therefore, an environmental impact report must be prepared.  These potentially significant 
impacts include impacts to air quality, greenhouse gases, hazards, biological resources, and 
socioeconomic impacts. Unless and until these impacts are addressed and the public is fully 
informed of these impacts through the environmental review process, the Board cannot adopt the 
Initiative. 


































