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SYSTEM UPGRADE AGREEMENT

This System Upgrade Agreement (the “Agreement’™) is entered into as of the 8th day of
January, 2008 (the “Execution Date™), by and between the County of Santa Barbara, California
("County™), and Accela, Inc. ("Contractor”, as described further below).

RECITALS

The Planmng and Development department of the County of Santa Barbara
(“Department™) requested the Contractor provide a proposal for upgrading the existing Accela
Enterprise Land Use Permit Tracking Information System used by the Depariment and other
County departments involved in the fand use and building permit applcation review process.

Contractor submitted a Statement of Work in response to request, dated 19" day of July,
2007,

The Department evaluated the Staterment of Work and determined the Coniractor had
submilted a reasonable proposal for the upgrade project;

Contractor desires to enter into an agreement with County to meet the needs of County
for the Accela Enterprise upgrade and assoctiated services; and

County and Contractor have agreed that the terms and conditions of this Agreement shall

govern Contractor’s furnishing to County the Accela Automation system and associated services;
and

The parties agree they will perform their respective obligations as described below in this
Agreement, subject to approval and fundimg by applicable government agencics for the term of
the Agreement and the occurrence of other contingencies, if any, as described in Exhibit A

Therefore, in consideration of the foregoing premises and the mutual promises and
covenants as set forth below, the parties agree as follows:

i. Definitions. The following terms as used throughout this Agreement shall have
the meanings as set forth below.

1.1 “Acceptanee™ A Notice from Couniy to Contractor that a Deliverable
or Service has conformed to its applicable Acceptance Criteria in accordance with the process
deseribed in Section 7.3.

1.2 *“Acceptance Criferia™: The Specifications against which cach
Deliverable shall be evaluated in accordance with Sectien 7.3 and Exhibit D and County's
satisfaction for Services which are not subsamed in a Deliverable.
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1.3 “Acceptance Tests™: The tests or reviews that are performed by
County to determine there are no Deficiencies in the Deliverables and that must be satisfied
before Acceptance can occur as set forth in Section 7.3 and Exhibit D, including without
hmitation User Acceptance Tests on Functions and on the System.

1.4 “Application Software”: The Proprietary Software, Custom Sofiware,
and Third-Party Software licensed or sublicensed to County from Contractor,

L5 “Certifieation”: County’s receipt of notice and full supporting and
written documentation (including withour limitation test results) from Contractor that
Contractor has, as applicable: completed a Deliverable in accordance with its Acceptance
Criteria or pre-tested the System for compliance with the Specifications; and confirmed the
Deliverable, including but not limited to the System, is ready for applicable Acceptance Tests.

1.6 “Change Order™: A written form, in response fo a Change Request,
that is mutually agreed to in writing by County and Contractor, that modifies, deletes or adds
to the Deliverables or Services, in whole or in part, and that is made in accordance with the
ternis of Section 14.

L7 “Change Request”: A written form used to modify, delete or add to
the Deliverables or Services, in whole or in part, made in accordance with the terms of
Section 14,

1.8 “Charges™ The amount(s) to be paid for reasonable travel and out ol
pocket expenses mncurred for visits 1o County as authorized under this Agreement, in whole or in
part, as described in Exhibit A (Purchase Prices).

i9 “Confidential Information™: Various trade scerets and information of
cach party that either Contractor or County desires to protect against unrestricted disclosure,
including without limitation; with respect to Contractor, the Contractor Technology; with
respect to County, the Configuration and County non-publicly available Data; nonpublic
Specifications; the Software; any nonpublic information or documentation concerning either
party’s business or future products or pians that are learned by the other party during the
performance of this Agreement; and information that is designated as confidential by the
disclosing party and, subject to Section 17.1.2, that may be exempt from disclosure to the
public or other unauthorized persons under either State or federal statutes. The following are
also hereby designated County Confidential Information: client and employee personal
information, including but not limited to names, addresses, Social Security numbers, e-mail
addresses, telephone numbers, financial profiles, credit card information, driver’s license
numbers, medical data, and faw enforeement records, and such other Confidential Information
as is described in this definition.

LIG “Configaration{s)”: Set up and customization of the following objects
to be delivered by the Application Software: tables, schema (i.e., the program language with
processes and business logic), County caleulation rules, functions, features, operations,
infotypes (i.e., sereens) and reports for the Application Software produced by Contractor.

111 *“Contractor™ Accela, Inc. 1ts employees and agents.

O
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L.12 “Contracter Project Manager™: The individual chosen by Contractor
and approved by County with management responsibilities for Contractor, as described in
Secuon 4.2,

113 “Contractor Technology™: Intellectual property owned by Contractor
prior to the Effective Date (including modifications, enhancements or improvements 1o such
miellectual property developed hereunder), including Contractor’s proprietary methodologies,
project management and other tools, deliverable examples, procedures, processes, techniques,
data models, templates, general purpose consulting and software tools, utilities, and routines;
the Proprietary Software; and Contractor’s Confidential Information.

i.14  “Conversion”: The Services performed by Contractor for converting
historical and other Data for Processing by the Software and System as described in
Exhibit D.

L15  *Converted Data™ The Data which has been successfully converted
by Contractor, from the existing Accela Enterprise system, for Processing by the System.

1.16 “County Project Director™: The person designated by County to be
responsible for financial and contractual matters regarding the Agreement, including but not
limited to, the person to whom County signature authority has been delegated in writing, The
terms includes, except as otherwise provided herein, an authorized representative of the
Project Director acting within the Hmits of hissher authority.

117 “County Project Manager™: The person designated by County to be
responsible for day-to-day management of County resources for the Project and moniforing
the status of Contractor’s performance under the Agreement,

118 “Critical Event(s)”: The cvents and Deliverables listed as such in
Exhibit B.

1.19  “Custom Software™: The modifications and changes to the
Application Software and other soflware, including without limitation Interfaces, designed,
developed or produced by Contractor under the Agreement.

1.286  “Data™: County’s records, files, forms, data and other documents,
including but not limited to Converted Data,

121 “Date Warranty™: The warraniy provided in Section 11.3.
122 “Bays”: Calendar days, unless otherwise mdicated.

123 “Deficiency”: A failure of a Deliverable or an omission, defect or
deficiency in a Deliverable, which causes 1t not to conform to its Specifications.

1.24  “Deliverables”: Contractor’s products which result from the Services
and which are prepared for County (either independently or m concert with County or third
parties) during the course of Contractor’s performance under this Agreement, including
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without limitation deliverables which are described in Exhibit A, in Change Orders, and
Reports, as well as all designs, structures, and models developed in the course of rendering the
Services and incorporated into such products.

1.25  “Delivery Date(s)”: The dates described in the Work Plan for the
delivery of the Deliverables and Services to County.

.26 “Detailed System Design Deliverable™: The Deliverable containing
the detailed design for the System. The Deliverable will include but not be limited to the user
mnterface designs, detailed design Specifications for each Software module inclusive of
purpose, logical flow, inputs, outputs, Interfaces and Function test conditions, the physical
database design based on detailed design Specifications, Software module designs and
associated planned test conditions, and the design for the System to meet Performance
Standards.

1.27  “Dispute Resolution™: The process for resolving disputes as described
in Section 13.

1.28  “Documentation™: All operations, technical and User manuals used in
comjunction with the System, in whole and in part, including without limitation manuals
provided by licensors of the Application Software.

129 “Effective Date”: The date of written approval of the Agreement by
the County as evidenced by the Board of Supervisor’s approval of the Agreement.

1.3 “Enhancements™ All updates, upgrades, additions, and changes to,
and future releases for the Application Software in whole or in part, including without
limitation: (1} updated versions of the Application Software to operate on upgraded versions
of firmware or upgraded versions of Equipment: and (2) updated versions of Application
Software that encompass improvements, extensions, Maintenance updates, error corrections,
or other changes that are logical improvements or extensions of the Application Software
supplied to County.

£.31  “Equipment”: The computer hardware on which the Software shail
operate following s delivery, all operating system software for use with the Equipment, and
telecommunications facilitics and services as listed in Exhibit F.

1.32  “Execution Date™: The date of execution of the Agreement by County
and Contractor representatives, as noted in the preamble to the Agreement,

1.33  “Final Acceptance”: Acceptance of the Systen following successful
completion of the Final Acceptance Tests.

134 “Fenction{s)”: A discrete capability or function of the Softwarc as
described in Exhibit D
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1,35 “Ge-Live™: Forparticular Deliverables or Services, the event that
occurs after Acceptance of such Deliverables or Services: for the System as a whole, the event
that occurs after Final Acceptance.

1.36  “Holdback™: The payment amounts held back by County from cach
Deliverable Purchase Price, as documented in Bxhibit B.

1.37  “lmplementation™: The process for making the System fully
Operational in County for Processing the Data in County’s normal business operations.
Implementation shall be completed when Contractor has completed the Implementation
Services according to the Work Plan and Statement of Work.

1.38  “Interfaces™: Custom Softwarc that is developed by Contracior for
transmitting Data between the System and other systems.

1.3 “Key Staff”: Contractor’s key personnel.

1.40  “Maintenanece”: Services which will be performed by Contractor
pursuant to Section 12 of this Agreement and existing and future Support and Maintenance
Agreements.

141 “Material Software Error”™: A Software error where the Svstem or
application {component) is non-functional or seriously affeciced and there is no reasomabie
workaround available.

1.42  “Maximum Amoeunt”™: The maximum amount payablie by County (o
Contractor under this Agreement as described in Exlubit A.

1.43  “Migrated Data”: The Data which has been successfully migrated by
Contractor, from the existing Accela Enterprise system, for Processing by the System.

144  “Notice”: A written document given by a party to the other in
accordance with Section 22.23.

1.45  “Object Code”: The binary code version of a Software program
loaded into a computer’s memory to enable it to perform a program function.

1.46  “Opervational”: The condition when the System is totally functional in
accordance with its Specifications and usable for its purposes i the daily operations of
County, and ail of the Data has been oaded into the System and is available for use by
County.

1.47  “Operations”: Services which will be performed by Contractor
following User Acceptance.

1.48  “Processing™: The performance by the Software residing on the
Equipment of logical operations and calculations on the Data.

G
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149 “Project”: The planned undertakings regarding the activities during
the Agreement.

1.50  “Property”™ All County Equipment and other County real and
personal property.

.51 “Proprietary Seftware”: All computer programs which were
developed and owned by Contractor or Subcontractors prior to the Effective Date or which are
developed during the term by Contractor Staff in performing work that is for the County, and
any modifications thereof and derivative works based therein, and the documentation used to
describe, maintain and usce such Proprictary Software.

1.52  “Purchase Price(s)”: The price(s) for the purchase of cach
Deliverable, in whole or in part, as described in Exhibit A.

183 “Report(s}”: Documents provided by Contractor to County regarding
Project activitics, events and Services provided.

1.54  “Schedule”: The dates described in the Work Plan for deadlines for
performance of Services and other Project cvents and activities.

1.55  “Seli-Help Code”: Any back door, time bomb, drop dead device, or
other software routine designed to disable a computer program automatically with the passage
of time or under the positive control of a person other than a licensee of the Software,
Self-Help Code does not include software routines in a computer program, if any, designed to
permit an owner of the computer program (or other person acting by authority of the owner)
to obtain access to a licensee’s computer system(s) (e.g., remoie access via modem) solely for
purposcs of Maintenance or technical support.

1.56  “Services”: The tasks and scrvices to be performed by Contractor on
the Project, as described in the Agreement, including without limitation Project management,
testing, production and delivery of the Deliverables. Conversion, Implementation, Training,
Warranty Services, Operations, Support, and Maintenance,

L57  “Bite(s)”: The location(s) for the County or Contractor Equipment and
Software, as agreed to by County.

1.58 “Seftware”™: The Application Software, the Configuration, and all
Enhancements thereto all in Source Code and Object Code formats, Enhancements provided
by Contractor prior to completion of the Project and during Operations, Support, and
Mainterance shall be included as part of the Software.

159 “Source Code™: The series ol instructions and statements written by a
computer programmer that are converted into computer language by compijers, asscimblers or

mterpreters to direct the computer to perform its functions.

1.6 “Specifications™: The technical and other writien specilications that
define the requirements: as desenbed in subsequent Deliverables which have received

10
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Acceptance, the Documentation; and as listed on Exhibit D, Such Specifications shall include
and be in compliance with ali applicable County, State and federal policies, laws, regulations,
and codes. The Specifications are, by this reference, made a part of this Agreement, as though
completely set forth herein.

.61 “Staf: Contractor’s employees, Subcontractors and agents who shali
provide the Services on behall of Contractor.

1.62  “State’: The State of California.

163 “Subeontractor”™: A person, parinership, or company, not in the
employment of or owned by Contractor, which is performing Scrvices under this Agreement
under a separate Agreement with or on behalf of Contractor,

1.64 “Support”: The technical and customer support Services which are
described in Section 12 of this Agreement and Support and Maintenance Agreements.

1.65 “System™: The complete collection of all Software, integrated and
functioning together with the Data in accordance with the applicable Specifications and on the
Equipment. The System, in whole and in part, is considered a good under applicable
provisions of the Umform Commercial Code as promuigated in the State of California, for
purposes of this Agreement.

.66 “Third-Party Software”: Software which is developed by third
parties {(not including Subcontractors) and generally distributed for commercial use, and not
spectfically designed or developed for County, including without limitation operating system
software, tools, utilities, and commercial-off-the-shelf software.

1.67  “Training”: The training Services to be provided by Contractor to
County, as described n Exhibit D and any Training Deliverable,

1.68 “Unauthorized Code”. Any virus, Trojan horse, worm or other
soltware routines or equipment components designed to permit unauthorized access to
disable, erase, or otherwise harm Software, Equipment, or Data or to perform any other such
actions. The term Unauthorized Code does not include Self-Help Code.

1.69  “User(s)”: Partics who will have use of and access to the System.

176 “User Acceptance Tests”: Preliminary and Final Acceptance Tests of
the enitre System.

1710 “Work Plan™: The overall plan of activities for the Proicct, and the
delineation of tasks, activities and events to be performed and Deliverables to be produced
with regard to the Project, as submitted in accordance with Section 7.2 of this Agreement.
The Work Plan shall be incorporated herein as part of the Deliverables, and cach revised
Work Plan shall be incorporated herein upon its Acceptance by County.
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Z. Term. The term shall begin on the Effective Date and shall continue for so long
as County observes the terns and conditions of the Software licenses granted hereunder or until
terminated by either party in accordance with the termination provisions of this Agreement.

3. Financial Matters.

31 Purchase Prices. Except as otherwise provided herem, and subject to
County’s receipt of a correct invoice, County shall pay Contractor the fixed Purchase Price for
cach Deliverable as described in Exhibit A.

3.2 Charges. Fxcept as otherwise provided herein and upon County’s receipt
of a correct invoice and supporting receipts, County shall pay the reasonable, undisputed
Charges for the Services which are not included in the Purchase Prices and which are described
in Exhibit A within 30 days of receipt of such an invoice for Services provided in the previous
month.

33 Maximuwm Amount. The Maximum Amount payable under the terms of
this Agreement shall be as set forth in Exhibit A.

3.4  Transpertation and Insurance Charges. The costs associated with
transportation, delivery and insurance for each Deliverable, if any, shall be paid for by
Contractor.

3.5 Taxes., County shall pay Contractor for any sales or use taxes imposed on
the Deliverables if County receives an invoice from Contractor for such taxes within one year of
the due date. Contractor must pay all other applicable taxes including, but not limited to, taxes
based on Contractor’s income or revenue or personal property taxes levied or assessed on
Contractor’s persenal property to which County does not hold fitle.

3.6 Contractor Expenses. County shall pay Contractor’s reasonable out-of-
pocket expenses which are pre-approved in writing and which are incurred in connection with
providing the Services, and such expenses shall be subject to the Maximum Amount. However,
Contractor shall be responsible for payment of all expenses related to salaries, benefits,
employment taxes, insurance, travel and per diem for its Staff,

3.7 Inveices. Contractor shall submit correct invoices to the County Project
Manager during the Project and the County Project Director during Maintenance for all Charges,
Purchase Prices and other amounts (o be paid by County hereunder. All invoices submitted must
meet with the approval of the County Project Manager during the Project and the County Project
Director during Operations, Support and Maintenance or their designees prior to payment.
Contractor shall only submiit invoices for Services or Deliverables as permitted by this
Section 3.7 of the Agreement. Incorrect or incomplete invoices will be returned by County o
Contractor for correction and reissue. The Agreement and purchase order number must appear
on all invoices, bills of lading, packages. and correspondence relating to this Agreement,
Invoices must reference this Agreement and provide defailed information and in a format as
requested by County, including without limitation:
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3.7.1 Contractor name, address, telephone number and federal tax
identification number:

3.7.2 An ttermzation of cach Deliverable;

3.7.3  The Deliverable for which pavment is sought, and the
Acceptance date triggering payment;

374 Applicable Purchase Prices and Charges;
3.7.5  Date of delivery and/or date of installation, as applicable;

3.6 Any other Project costs with a detailed, itemization of such costs,
il applicable;

317 Sales or use taxes, if applicable;
3.7.8 Credits, if any; and
3.7.9  Total amount due.

3.8  Funding,

3.8.1  The partics acknowledge and agree that this Agreement is
dependent upon the availability of County, State, and/or federal funding. If funding to make
payments in accordance with the provisions of this Agreement is not forthcoming from the
County, State and/or federal governments for the Agreement, or is not allocated or alioited to
County by the County, State and/or federal governments for this Agreement for periodic
payment in the current or any future fiscal period, then the obligations of County to make
payments after the effective date of such nonallocation or nonfunding, as provided in the notice,
will cease and terminate.

3.8.2 U lunding, to make payments in accordance with the provisions
of this Agreement, 15 delayed or is reduced from the County, State, and/or federal governments
for the Agreement, or 1s not aliocated or allotted in full to County by the County, State, and/or
federal governments for this Agreement for periodic payment in the current or any future fiscal
period, then the obligations of County to make payments will be delaved or be reduced
accordingly or County shall have the right to terminate the Agreement as provided in
Section 20.5. If such funding is reduced, County in its sole discretion shall determine which
aspects of the Agreement shall proceed and which Services shall be performed, with
Contractor’s Charges for such Services and Purchase Prices for associated Deliverables
determined in accordance with those in the Statement Of Work. In these situations, County will
pay Contractor for Services and Deliverables and certam of its costs in accordance with the terms
of Section 20.5.3 and Scction 20.7. Any obligation to pay by County will not extend beyond the
end of County’s then-current funding period, except as otherwise provided in Scetion 20,5 and
Section 20.7.
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3.8.3  Contractor expressly agrees that no penalty or damages shall be
applied to, or shall accrue to, County in the event that the necessary funding to pay under the
terms of this Agreement is not available, not allocated, not allotied, delayed or reduced.

3.9  Most Favered Customer. Contractor agrees all the prices, terms, rates,
warranties, and benefits granted by Contractor are comparable to or better than the terms, prices,
warranties and benefits, being offered by Contractor to any present customer meeting similar
qualifications or requirements as County as of the Effective Date. Except as otherwise herein
provided, it Contractor shall, during a period of six{6) months following the Effective Date of
this Agreement, enter 1nto arrangements with any other customer providing greater benefits or
more favorable terms, Contractor shall be obligated to provide the same to County.

33 Overpavments to Contractor. Contractor shall promptly pay to County
the amount of any erroneous payment or overpayment which remains after County and
Contractor agree that there are no other outstanding amounts owed to Contractor by County,
provided that a) County provides to Contractor a Notice of an erroneous payment or
overpayment to which Contractor is not entitled, b) Contractor is able to verify that an erroncous
payment or overpayment has occurred. If Contractor fails to make a timely refund within thirty
(30) calendar days after occurrence of the foregoing conditions, County may charge Contractor
one percent {1%) per month on the amount due until paid in full.

3.11  Advance Payments Prohibited, No advance payment shall be made for
goods or Services furnished by Contractor pursuant to this Agreement.

3.12  Credits. Any credits due County under this Agreement may be applied
against Contractor’s invoices with appropriate information attached, upon giving of Notice
required herein, if any, by County to Contractor.

3.13 Mo Increases. Contractor shall not increase the Maximum Amount due
from County under this Agreement for all Services and Deliverables, Purchase Prices, or other
Charges during the term of this Agreement as described in Exhibit A except pursuant to a change
order negotiated by the parties as provided in this Agreement.

4. Project Management,
4.1 Reports and Meetings.

4.1.1  Contractor shall produce the Reports and the parties shall
participate in the meetings described below in person, except that such meetings may be
conducted by telephone conference call, videoconference, and/or web conference, All Reports
shall be produced in formats approved by County and delivered in accordance with the Schedule
and the terms of this Agreement.

4.1.2 The Contractor Project Manager and other Key Staff shall attend
weekly status meetings with the County Project Manager and other members of County’s Project
team during the Project. These weekly slatus meetings shall follow a preset agenda jointly
prepared by the Contractor Project Manager and County Project Manager, but will also allow
bath Contractor and County to discuss other issucs that may concern either party. Every other
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week, written status reports shall be provided. The format and level of detail {or the status
Reports will be jointly established by the project managers for the parties,

4.1.3  The Contractor Project Manager shall attend, at a minimum,
bi-weekly change controf and work plan review meetings of County for the Project.

4,14  Asreasonably requested by County, the Contractor Project
Manager shall assist the County Project Manager in preparing and shall prepare special Reports
and presentations related to the Project management. The Contractor Project Manager shali also
provide or produce such Reports or mnformation as are reasonably requested by the County
Project Manager regarding the Project,

4.2 Contractor Project Manager.

4.2.1  Contractor shall assign to the Project a Contractor Project
Manager of a management level sufficient to assure timely responses from all Contractor
personnel and whose resume and qualifications will be reviewed and approved by County prior
to his or her appointnient as Contractor Project Manager. The approval process may include, at
County’s discretion, an interview with the proposed Contractor Project Manager. County will
not unreasonably delay or deny approval of the Coniractor Project Manager. The Contractor
Project Manager shall be responsible for acting as a liaison with the County Project Manager.

4.2.2  Contractor agrees and represents that the Contractor Project
Manager shail be fully qualified to perform the tasks required of that position under this
Agreement. The Contractor Project Manager shall function as Contractor’s authorized
representative for all management and administrative matters not inconsistent with the provisions
contained hercin. The Contractor Project Manager shall be abie to make binding decisions
pursuant to this Agreement for Contractor. The Contractor Project Manager or other substitute
Project management personnel for Contractor shall be at the Site as reasonably requested by
County until Final Acceptance of the System.

4.2.3  The Contractor Project Manager shall not be changed from the
person proposed in Exhibit C, except as provided in Section 4.3.2. 1f the Contractor Project
Manager 1s removed or replaced, Contractor will promptly provide Notice to County, submit a
resumie, and obtain approval of the replacement Contractor Project Manager from County, prior
to his or her beginning work on the Project.

4.2.4  Any written commitment by the Contractor Project Manager and
persons designated by him or her in writing for this purpose, within the scope of this Agreement,
shall be binding upon Contractor.

4.3 Contractor Staff,

4.3.1  Contractor shall have provided to County an organization chart
of Contractor’s Staf¥, including names of Key Staft for the Project and positions during
Operations, Support, and Maietenance. Contractor shall also provide to County job deseriplions
for Key Staft positions.

N



Attachment "B"

4.3.2  DIxceptinthe case of a legally required leave of absence,
sickness, death, termination of employment or unpaid leave of absence, Key Staff shall not be
changed during the Project from the people who were described in Seetion 4.3.1 and until Final
Acceptance of the System without the prior written approval of County, which approval will not
be unreasonably denied or delayed. During the term of the Agreement, County reserves the right
to approve or disapprove Contractor’s and any Subcontractor’s Key Staff assigned to this
Agreement, to approve or disapprove any proposed changes in Key Staft, or to require the
removal or reassignment of any Contractor or Subcontractor Staff found unacceptable by
County, which approval wiil not be unreasonably denied or defayed. Contractor shall provide
County with a resume of any member of its Key Staft or a Subcontractor’s Key Staff assigned to
or proposed to be assigned to any aspect of the performance of this Agreement prior to
conmencing any Services.

4.3.3 All Staff proposed by Contractor as replacements for other Staff
shall have comparable or greater skills for performing the activitics as performed by the Staft
being replaced.

4.3.4  Contractor assumes sole and full responsibility for its acts and
the acts of its personnel. Contractor understands and agrees that County does not assume
liability for the actions of Contractor’s Subcontractors or agents. Contractor agrees that it has no
right to indemmification or contribution from County for any judgments rendered against
Coniractor, its Subcontractors or agents.

4.3.5  Contractor agrees that any claim on behalf of any person arising
out of employment or alleged employment by Contractor (including, but not hmited to, claims of
discrimination against Conlractor, its officers, or its agents) are the sole responsibility of
Contractor and are not the responsibility of County. Contractor will indemnify and hold County
harmless from any and all such claims asserted against Couniy. Any person who alleges a claim
arising out of employment or alleged employment by Contractor will not be entitled to any
compensation, rights, or benefits from County (including, but not limited to, tenure rights,
medical and hospital care, sick and snnual/vacation leave, severance pay, or retirement benefits).

4.4 County Project Manager. The Contractor Project Manager’s primary
point of contact in matters of Project managernent shall be the County Project Manager. The
County Project Manager or his or her designee or successor will manage this Agreement on
behalt of County and will be the principal point of contact for the Contractor concerning
Contractor’s performance under this Agreement.

4.5 Records Retention and Access Requirements,
4.5.1 Contractor shall agree to the conditions of ail applicable County.
State and federal regulations, which are incorporated herein by this reference, regarding retention
and access requirements relating to all financial and programmatic records, supporting
documents, statistical records, and other records of this Agreement. In addition, Contracior shall
agree to the following terms regarding retention of records and access for County, State and
federal government officials.
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4,582 Contractor and its Subcontractors shall maintain books, records,
documents and other evidence which sufficiently and properly reflects the accuracy of amounts
billed to County during the performance of this Agreement and shall retain all such records for
six years afler the expiration or termination of this Agreement. Records involving matters in
litigation selated to this Agreement shall be kept for one year following the termination of
hitigation, including all appeals if the litigation has not terminated within six years from the date
of expiration or termination of this Agreement.

4.5.3  All such records shall be subject at reasonable times and upon
prior Notice to examination, inspection, copying, or audit by personnel so authorized by tie
County Project Director and/or County, State and federal officials so anthorized by law, rule,
regulation or contract, when applicable. Access fo these items will be provided within Santa
Barbara County. Contractor shall be responsible for any audit exceptions or disatlowed costs
incurred by Contractor or any of tts Subconiractors.

4.5.4  The records retention and review requirements of this section
shall be included by Contractor in any of its subcontracts with Subcontractors. County’s
personnel shall be accompanied by Contractor personnel at all times during any examination,
inspection, review or audit.

455  Contractor shall provide right of access to its facilities to County,
or any of County’s officers or to any other authorized agent or official of the State of California
or the federal government, at all reasonable times, in order to monitor and evaluate performance,
compliance and/or quality assurance under this Agreement.

4.6 Accounting Requirements. Contractor shall establish and maintain an
accounting system with procedures and practices in accordance with generally accepted
accounting principles. The accounting system shall maintain records pertaining to the Services
and all other costs and expenditures made under this Agreement, and the costs properly
applicable to the Agreement shall be readily ascertainable therefrom.

4.7  Supplemental Contracts. County may undertake or award supplemental
contracts for work related to this Agreement, or any portion thercof. Contractor shall cooperate
with such other contractors and County in all such cases. Contractor shall ensure that all
Subcontractors shall abide by this provision. It is understood and agreed by the parties hereto
that Contractor shall not be responsible [or the acts or failures to act of any such other
contractors or for any delays which may be caused by any such other contractors, exeept that
Contractor shall be responsible for delays of, or acis or failures {0 act of, such other contractors
to the extent such delays, or acts or failures to act are caused by or due 1o the fault of Contractor.

A. Services and Resources.
5.1 Performance. Contractor shall begin to perform the Services on the
Effective Date. Contractor shall perform the Services as described in this Agreement and in

accordance with the Work Plan,

5.2 Mecessary Resources. Contractor shall provide the personnet and alt other
materials and resources necessary to perform its obligations hereunder.

17
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53 Ownuership. Tt is not intended that Contractor shall purchase any Property
on County’s behalf during the term of this Agrecment. Contractor acknowledges that title to all
Property furnished by County shall remain in County.

54  Useof Property. Any Property furnished to Contractor shall, unless
otherwise provided herein, or approved in writing by the County Project Manager, be used only
for the performance of its obligations under and subject to the terms of this Agreement.

5.5 Damage to Property. Contractor shall protect and be regponsible forany
loss, destruction, or damage to Property which results from ov is caused by Contractor’s willful
misconduct or negligent acts or omissions. Contractor shall ensure that the Property is returned
to County in like condition to that in which it was furnished to Contractor, reasonable wear and
tear excepted.

5.6  Notice of Bamage. Upon the loss of, destruction of, or damage to any of
the Property, Contractor shall notify the County Project Manager thereof and shall take all
reasonable steps to protect that Property from further damage.

5.7  Surrender of Property. Contractor shall surrender to County ali Property
upon the carliest of completion, termination, or cancellation of this Agreement.

5.8  County Proeperty and Facility. County will provide Contractor access to
and use of the County Equipment for development, testing and Implementation of the System
and other Property as described in Exhibit A. Contractor’s use of the County Fquipment shall be
subject to County’s sccurity, administrative and other requirements, and County's Acceptable
Use Policy.

0. Fquipment.

6.1 Contractor Equipment. Confractor shall not provide any Equipment for
this Project,

6.2 County Equipment. County shall provide Equipment at County’s Sites as
described in Exhibit £, Contractor shall instal Software on County's Equipment as indicated in
the Work Plan.

6.3 Lguipment Compatibility

6.3.1 Coniractor’s Proprietary Software will function i accordance
with the Specifications and Documentation for the System on the Equipment
specified in Exhibit F of this Agreement. Contracior shall not be responsible for
the performance of Contractor’s Propricty Software in combination with other
product clements or components not supplied by Contractor except to the extent
that Conlractor has provided the interface between such equipment and such
third-party products, elements or components pursuant to this Agreement,
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6.3.2 For any Equipment County wishes to use that 1s not specified in Exhibit F.
Contractor shall provide minimum criteria for the Proprictary Software to run and will
review and will be available to discuss that eriteria with County’s Equipment suppliers or
consultants.

7. Ddeliverables,
7.1 Genersl.

7.1.1  Contractor shall provide County with the Detailed System
Design Deliverable and the other Deliverables according to the Work Plan and as described in
the Statement of Work and other parts of this Agreement. Contractor shall utilize the
Specifications, the Work Plan, the Statement of Work, the Deliverables for which County has
previously granted Acceptance, Contractor’s professional knowledge, and this Agreement as the
basis of subsequent Deliverables. Contractor shall retain backup copies in writing and on
electronic media of all Deliverables until Go-Live and shall provide County on its request with a
copy thereot until that tune.

7.1.2 To the extent indicated in the Statement of Work and Work Plan,
Deliverables shall be subject to County’s Acceptance, including without limitation Deliverables
provided pursuant to Change Orders. County’s review of Deliverables shall be in accordance
with the time frames therefore set forth i the Work Plan.

7.2 Work Plan.
7.2.1 The Work Plan is attached hereto as part of Exhibit D,

7.2.2  Coniractor shall provide updates to the Work Plan regularly (no
less than monthly} and as otherwise necessary throughout the Project to accurately reflect the
status of activitics, tasks, events, Services, and projected Schedule for such activities, tasks,
events and Services. The Work Plan shali provide detaifed information, in a Microsoft Project
(Version 2000 or later) document, including but not limited 1o tasks, Deliverables, Schedule, task
dependencies, identification of resource requirements, and Payment Schedule. The Work Plan
shall be inclusive of the mutual expectations and of the work to be performed by County and
Contractor in order to complete the Project successfully. Any such update changes must be
agreed upon by County prior to their final incorporation into the Work Plan. However, County’s
agreement on a change to the official Work Plan shall not relieve Contractor of liability for
damages arising from such failures to perform its obligations as required herein unless County
otherwisc specifically agrees in writing to waive such damages. Contractor shall maintain
updated copies of'its detailed work plans in a commen server drive accessibie by County.

7.2.3  The Schedule shall not change as a result of time required by
Contractor to correct Deficiencies, unless otherwise agreed beforehand in writing by County,
Approval for schedule adjustments proposed by Contractor hereunder, other than those related to
correcting Deficiencies, will not be unreasonably denied or delaved by County. However, the
Schedule may, in County’s discretion, be extended on a day-to-day basis to the extent that
County's review of a Deliverabie and review of corrections of Deficiencies in accordance with
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the Acceptance process and Acceptance Criteria is longer than described in the Schedule. County
recognizes that delays during the Implementation period may have adverse collateral effects on
Contracior’s overall work schedule. Although Contractor will use its best efforts to immediately
resume work following such a delay, the Schedule may be delaved by more than the number of
days delayed by County.

7.3 General Acceptance Process for Deliverables. Ag provided in the
Statement of Work and Work Plan, Contractor will notity County upon completion of those
Implementation services subject o testing. For a period not to exceed thirty (30) Days in
cduration (“Test Period™), County shall evaluate the operation of the implemented Contractor
Software Deliverables in a test environment or using test data. I County rcasonably determines
that its Operational use of the Deliverables is substantially impaired by one or more Material
Software Errors in the Deliverables, County will notify Contractor in writing prior to the
completion of the Test Period (“Adverse Notification™), specifying in sufficient detail the nature
of the error(s). Upon receipt of an Adverse Notification, Contractor will correct any identified
and reproducible Material Software Error in the Deliverables within a reasonable time and
County may retest the Deliverables for as many as fifteen (15) additional Days. Acceptance will
be deemed to occur when a} County notifies Contractor that the Deliverables have successfully
completed County’s Acceptance Tests; or b) the Test Period or subsequent retesting period(s) are
completed without an Adverse Notification being received by Contractor from County,
whichever first occurs.

7.4 Final Acceptance Tests,

Upon System Go-Live, County will use the System for Live Operations for a ninimum
period of thirty (30) Days. Final Acceptance of the System shall occur when the System
performs tn accordance with the Acceptance Criteria specified in the Statement of Work (Exhibit
D) and the System operates without any Material Software Errors. Acknowledgement of Final
Acceptance will trigger payment of the final milestone as provided in Exhibit B. However, if
during this final testing period, the System does not perform in accordance with the Acceptance
Criteria or if the System containg one or more Material Software Errors, County shall
mmmediately notify Contractor of the defect. Upon notification of such defect, Contractor shall
have a reasonable time to correct the non-conformance. Within five (5) business days after
receipt of a correction from Contractor, County shall retest the corrected function(s) for another
ten (10) business days and report further non-compliance, if any. with the Acceptance Criteria.
If the System has passed the Acceptance Criterta without any new or uncorrected Material
Software Errors within the ten (10) business day period, the System shall be deemed to be
accepted and Contractor may issue an invoice for the final payment in accordance with Section
3.7 {Invoices) of this Agreement.

1.5 Protection. Contractor shall continuously protect all Deliverables and
backups for such Deliverables from damage, destruction or joss caused by the acts or omissions
of Contractor and its Stafl. During the period Deliverables are in transit and in possession of
Contractor, its carriers or County prior to thetr Aceeptance, Contractor and its insurers, if any,
shall bear the risk of loss or damage to such Deliverables, unless such loss or damage is caused
by the negligence or intentional misconduct of County, Except as otherwise specifically
provided herei, atter County provides Acceptance for a Deliverable, the risk of Toss or damage

fiot
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will be borpe by County, except loss or damage attributable fo the negligence or willful
miscondoct of the Contractor.

7.6 Delivery. Contractor shall deliver the Deliverables pursuant to this
Agreement on or before the applicable Delivery Dates in the Work Plan, Al such deliveries
made pursuani to this Agreement must be complete. Contractor shall deliver the Deliverables in
formats agreed to by the parties. All packages must be accompanied by a packing slip which
identifies all items included with the shipment and County’s purchase order number.
Contractor’s delivery receipt must be signed by an authorized representative of County forall
deliveries made hereunder.

7.7  Representation. By submitting a Deliverable, Contractor represents that,
to the best of its knowledge, it has performed the associated tasks in a manner that will, in
concert with other tasks, meet the Specifications and objectives stated or referred fo in this
Agreement. By unconditionally giving Acceptance for a Deliverable, County represents only
that i has reviewed the Deliverable and detected no Deficiencies of sufficient gravity to defeat or
substantially threaten the attainment of those objectives and to warrant the withholding of
Acceptance for the work completed.

7.8  Knowledge Transfer. While constructing and developing the
Deliverables, Contractor shall demonstrate and provide information to staff designated by
County about the functions and operations of all such Software in accordance with the
specitications and the Work Plan.

7.9 Source Code,

Subject to County’s execution of the applicable escrow documents, Coniractor shall, on
or before the occurrence of Go Live for the Contractor Software, enroll County as a Preferred
Beneficiary of the applicable Contractor Sowrce Cede escrow account with Iron Mountain
Intellectual Property Management (“Iron Mountain™) (formerly known as DSI Technology
Escrow Services) (the “Escrow Agent™), as further defined in Exhibit H. A copy of Contractor’s
Master Preferred Escrow Agreement with Iron Mountain is aftached at Exhibit H. The location
of the escrow shall be Iron Mountain’s storage faclities in Noycross, GA,

8. Licenses,

8.1 Grants. Contractor retains full ownership in the software and hereby
grants to County a limited, nonexclusive, perpetual license to use, demonstrate, modify, and
reproduce the Contractor Technology and the Specifications for County’s internal purposes and
for Processing data for other County agencics and other County tax-supported entitics, subject to
the following terms ard condiiions:

8.1.1  The Software may be installed on one or more computers bug
may not be used by more than the number of users for which the County has named user
ficenses. The Software is deemed to be in use when a user is logged into the System, regardiess
of whether a user is actively working with the Software. Contractor may audit County’s use of

2



Aftachment "B"

the Software to ensure that County has paid for an appropriate number of ficenses, Shouid the
results of any such audit indicate that County’s use of the Software exceeds its licensed
allowance, County agrees to pay all costs of its overuse as determined using Contractor’s then-
current pricing; any such assessed costs will be due and payable by County upon asscssment,
County agrees that Contractor’s assessinent of overuse costs pursuant to this Subsection is nof a
waiver by Contractor of any other remedies available to Contractor in law and equity for
County’s unlicensed use of the Software.

8.1.2  County may make backup copies of the Software only to protect
against destruction of the Software. County may copy Contractor’s documentation enly for
internal use for County purposcs.

8.1.3  County may not make any form of derivative work from the
Software, although County is permitted to develop additional or alternative functionality for the
Software using tools and/or techniques licensed to County by Contractor.

8.1.4 County may not obscure, alter, or remove any confidentiality or
proprietary rights notices.

8.1.5  County is liable to Contractor for any losses incurred as the result
of unauthorized reproduction or distribution of the Software which occur while the Software is in
County’s possession or control.

8.1.6  County may use the Software only to process transactions
relating to properties within its own geographical boundaries and may not sell, rent, assign,
sublicense, lend, or share any of its rights under this Agreement.

8.1.7  County is entitled to receive the Software compited (object) code
and is licensed to use any data code produced through implementation and/or normal operation
of the Software; County is not entitled to receive source code for the Soltware except pursuant to
the Intellectual Property Escrow Agreement set forth in Exhibit H. Al rights not expressly
granted to County are retained by Contractor.

8.1.8  Contractor hereby grants to County a nonexclusive, perpetual
license to use, demonstrate, modify, and reproduce the Third-Party Software, which Contractor
provides to County or makes available to County in Object Code format, for County’s internal
purposes and for Processing data for other County agencies and other County tax-supported
entilies, subject to any terms and conditions expressed in click-through, shrinkwrap, or other
application-level licensing contained within such sofiware.

8.2 Term. The Licenses hereunder are granted as of the date of delivery to or
availability for County and continue until County returns the Contractor Technology and
Third-Party Software and copies thercof to Contractor, erases such Contractor Technology and
Third-Party Software from its Equipment’s storage media, or decides to cease accessing the
Software on Contractor’s Equipment, as applicable.

8.3  Title. Contractor and its suppliers hold all right, title and interest in the
Contractor Technology and Third-Party Software.

2
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8.4 Documentation. Contractor shali provide two sets of Documentation for
use in electronic format compatible with Microsoft Corporation’s then-generally available Office
products and wriften format in accordance with the terms of this Agreement. Uperades and
revisions to this Documentation shaill be provided while Contractor is providing Services to
County. There shall be no additional charge for the Documentation or updates thercto, in
whatever form provided. Contractor’s Documentation shall be comprehensive, well struciured,
and indexed for casy reference. If Contractor maintains its technical, maintenance and
mstallation documentation on a web site, Contractor may fulfill the obligations set forth in this
section by providing County aceess to its web-based Documentation information. Contractor
may also provide such information on CD-ROM. Contractor grants County a nonexclusive,
perpetual, nonterminable, irrevocable right to use, make derivative works based upon, modify,
and reproduce the Documentation furnished pursuant to this Section at no additional charge.

8.5  Copies. County will reproduce and include the copyright and other
proprictary notices and product 1dentifications provided by Contractor on such copies, in whole
or in part, or on any form of the Application Software and its Documentation. County will
maintain records of all copies it makes of the Proprietary Software.

8.6  Restrictions. Except as otherwise permitted in this Agreement, County
agrees not to: otherwise copy, display, transfer, adapt, modify, reverse engineer, decompile,
disassemble, or distribute to any third party or lease the Software or any copy of it which is
provided in Object Code format,

8.7 Replacements. County shall be entitied to excrcise its rights to
Application Software on the Equipment or any replacement equipment used by County, and with
any replacement Third-Party Software chosen by County without payment of additional Charges,
Purchase Prices or other amounts.

8.8  Third-Party Seftware Licenses. Prior to utilizing any Third-Party
Software product that may be included ag part of a Software Deliverable to County and that
could be licensed directly to County by the licensor if the Third-Party Software would be
installed on County Equipment, Contractor shail provide to County copies of any applicable
license agrecment {rom the licensor of the Third-Party Software (o allow County to pre-approve
such license agreement. Contractor shall assign to County such applicable licenses for the
Third-Party Software upon Acceptance of the System.

8.9  Versions. Unless otherwise mutually agreed to in writing, Contractor
shali, during the term of this Agreement, maintain any and all Software products at their most
current version or no more than one version back from the most current version at no additional
charge. Versions are categorized according to the Contractor’s Release Taxonomy, incorporated
herein as Exhibit E.

9. Owrership of County Items. County shall own all right, title and interest in and
to its Confidential Information, County’s intellectual property, the County Equipment and the
other Deliverables, including without limitation the Configuration(s). Contractor shall take all
actions necessary to transfer ownership of the Deliverables to County upon their Acceptance.

A
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10. Implementation.

10.1  Implementation Phases. Contractor shall complete Implementation
Services as described in the Work Plan, Exhibit D. and other parts of this Agreement.

10.2  Conversion. Contractor shall participate in and perform Scrvices for
Conversion as described in Exhibit D and the Work Plan.

10.3  Training. Contractor shall provide Training Services as described in
Exhibit D and the Work Plan.

1L Warranties.

f1.3 Deliverables. Contractor represents and warrants that cach Deliverable,
including without limitation the System, shall meet its material Specifications as provided herein
following its Acceptance and during the term of paid Maintenance, In accordance with the terms
and conditions of said paid Maintenance, Contractor shall immediately repair or replace each of
the Deliverables that does not meet its material Specifications as provided herein.

11.Z2  Services.
11.2.1  Contractor represents and warrants that:

11.2.1.3 It shall perform all Services required pursuant to this
Agreement in a professional manner, with high quality;

11.2.1.2  lishall give high priority o the performance of the
Services; and

11.2.1.3  Time shall be of the essence in connection with
performance of the Critical Events,

1L2.2  Contractor shall, within five (5) business days, re-perform
Services which are not in compliance with such representations and warranties at no cost o
County.

11.3  Date/Time Compliance Warranty.

11.3.1 Contractor warrants that the System and all data-related output or
results produced by the Systen: (i) shall not have a life expectancy limited by date or time
format; (11} shall correctly record, store, process, and present calendar dates: (i) shall tose no
functionality, data integrity, or performance with respect to any date; and (iv) shall be
interoperable with other software used by County that may deliver date vecords from the
Software, or interact with date records of the Software.

11.3.2  Inthe event of a breach of these warranties, Contractor shall
immaediately assign af feast one knowledgeable and qualified Staff representative, who will begin
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work alter telephonic notice by County on curing such breaches. This representative will be
dedicated fo remedy the Deficiency, failure, malfunction, defect, or problem,

11.4  No Surreptitious Cede.

11.4.1  Contractor warrants to County that the Software and Contractor
Technology provided to County under this Agreement shall contain no Self-Help Code or
unauthorized Code. Contractor further warrants that Contractor shall not mtroduce, via modem
or otherwise, anny code or mechanism that electronically notifies Contractor of any fact or cvent,
or any key, node, lock, time-out, or other function, buplemented by any type of means or under
any circumstances, that may restrict County’s use of or access to the Software, Data, or
Eqguipment, in whole or in part, based on any type of imiting criteria, including without
limitation frequency or duration of use for any copy of the Sofiware provided to County under
this Agreement.

11.4.2  Contractor will defend County against any claim, and indennify
and hold harmless County against any loss, liability, claim, damages or expense arising out of
any breach of this warranty. No limitation of liability, whether contractual or statutory, shall

apply to a breach of this warranty,

1.5 Physical Media Warranty. For a period of ninety (90) calendar days
following provision of physical media to County, Contractor warranits that each copy of the
Software provided by Coniractor 1s and will be free from physical defects in the media that
tangibly embodies the copy. Contractor shall replace, at Contractor’s expense including shipping
and handling costs, any Software provided by Contractor that does not comply with this
warranty.

11.6  Safety and Health. Contractor represents and warrants that the
Deliverables, when delivered to County, are designed and manufactured to comply with then
current federal and State safety and health regulations. Contractor agrees to indemnify, defend,
and bold County harmless from all damages assessed against County as a result of the failure of
the Deliverables furnished under this Agreement to so comply.

11.7  Authorizatien. Contractor represents and warrants that:

11.7.1  Contractor is a corporation duly incorporated, validly existing
and i good standing under the laws ol its state of incorporation and has all requisite power and
authority to exccute, deliver and perform its obligations under this Agreement;

11.7.2 It has the full power and authority to grant to County the rights
described in this Agreement without violating any rights of any third party and that there is
currently no actual or threatened suit by any such third party based on an alleged violation of
such rights by Contractor;

11.7.3  The exccution, delivery and performance ol this Agreement has
been duly authorized by Contractor and no approval, authorization or consent of any
governmenial or regulatory agency is required o be obtained n order for Contractor to enter into
this Agreement and perform its obligations under this Agreement:
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11.7.4  The person executing this Agreement for Contractor has actual
authority to bind Contractor to cach and every term, condition and obligation to this Agreement,
and that all requirements of Contractor have been fulfilled to provide such actual authority;

11.7.5  Contractor is duly authorized to conduct business in and is in
sood standing in each jurisdiction in which Contractor will conduct business in connection with
this Agreement;

£1.7.6  Contractor has obtained all licenses, certifications, permits, and
authorizations necessary to perform the Services under this Agreement and currently is in good
standing with all reguiatory agencies that regulate any or all aspects of Contractor’s performance
of the Services; and

11.7.7 1t shall comply with all applicable local, State, and federal
licensing, accreditation and registration requirements and standards necessary in the performance
of the Services; and Contractor will maintain all required certifications, licenses, penmits, and
authorizations during the torm of this Agreement at its own expense.

11.8  Ability to Perform. Contractor represents and warrants that:

11.8.1  Contractor has the financial stability to carry out at least six
months of Services, including Operations, Support and Maintenance during any period of this
Agreement without reimbursement for the Services or expenses;

11.8.2  Contractor has the financial resources to fund the capital
expenditures required under the Agreement without advances by County or assignment of any
payments by County to a financing source:

11.8.3  Each Subcontractor providing a substantial amount of the
Services under this Agreement has the financial resources to carry out its duties under this
Agreement; and

11.8.4 Contractor’s methods of accounting are consistent with generally
accepted accounting principles and are capable of scgregating costs by stage, segment, or cost
objective m order ta support Change Order accounting.

11.9  Disclaimers. WARRANTIES EXPRESSLY MADE IN THIS
AGREEMENT ARE CONTRACTOR’S ONLY WARRANTIES CONCERNING THE
SERVICES, DELIVERABLES AND ANY WORK PRODUCT, AND ARE MADE
EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES AND REPRESENTATIONS,
EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTIES OF FITNESS FOR A
PARTICULAR PURPOSE OR MERCHANTABILITY.

12, Support and Maintenance Services.
12.1  General Responsibilities. Confractor shall perform the Services described

in this Section 12 through June 30, 2008 pursuant to the existing Support and Maintenance
agreement previously entered mto between the parties for the Accela Enterprise System, and
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after Junc 30, 2008 shall provide the Services sct forth in this Section 12 during each paid
Support and Maintenance term at Charges deseribed in Exhibit A, Contractor’s Service
responsibilities shall include but not be limited to the following while assisting County in
Support and Maintenance of the System:

12.1.1 Promptly repair or replace the System, or any portion thereof,
thal has Deficiencies;

12.1.2  Mantain the System in accordance with the Specifications and
terims of this Agreement;

12.1.3  Re-perform any Service that fails to meet the requirements of
this Agreement at no additional cost;

12.1.4  Proposc revisions to the Software as necessary fo meet County’s
Processing nceds;

12.1.5  Coordinate with County all tasks related to correcting problems
and Deficiencies connected with the Software or the Equipment; and

12.1.6  Exccute on-line diagnostics from a remote Contractor location
solely to assist in the identification and isolation of suspected Deficiencies.

12.1.7 Contractor will provide Support and Maintenance for the current
release {(major and/or minor releases) of each of its mamtained Software Applications and for
the release immediately preceding such current release. All other releases are deemed to be
“Legacy Releases™. Contractor will respond to Maintenance requests concerning Legacy
Releases only using currently-available information. Services requiring additional rescarch,
engineering-level support, or coding or programming by Contractor will not be provided
pursuant to this Agreement, but may be separately available at rates and on terms which may
vary from those described herein.

12.2  Inquiry Assistance. Contractor will provide County with a telephone
number to contact the Customer Resource Center (CRC), Contractor's live technical support
facility, which is available from 4:00 a.m. until 6:60 p.m. Pacific Time, Monday through Friday.
excluding Contractor’s observed holidays. Contractor shall, within 30 minutes for a eritical
mquiry (in County’s judgment) or within two hours of any other County inquiry, respond to the
mnquiry, subject fo the imeident priorities set forth in Section 12.2.5 below, as applicable:

12.2.1  Responses to questions relating to the Sofiware, including
without limitation 1solating problems to the Software, Data or Equipment;

£2,2.2  The development, on a best efforts basis, of a temporary solution
to or an cmergency bypass of a Deficiency;

12.2.3  Corrections and repairs of errors, problems or Deficiencies with
the Software, to the extent technically feasible; and
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12.2.4  Clarification of Documentation.
Contractor will provide County with one or more clectronic mail addresses to which County may
submit routine or non-critical support requests during periods when live technical support is
unavailable. Contractor will provide County with access to archived software updates and other
techaical information in Contractor’s online support databases, which are continuously available.

12.2.5  Incident Priorities:

Contractor will assign incident priorities and address inquiries in accordance with the
fotlowing guidelines:

Issue Priority Criteria Examples
Crifical System or application s non- | —Users cannot log on
functional or seriously
affected and there is no —Corrupted data
reasonable workaround . )
available, resulting in a work | ——Business process is halled
stoppage.
High Systenm or application ig —{annot print receipts
affected and there is a
workaround available but the | —Application response times
workaround is impractical prolubitively slow
Medium System or application feature | —A non-critical feature is
is non-functionai and a unavailable
workaround exists
—Feature still works but
requires additional User
intervention
Low System or application feature | —Incorrect labels on forms or
works, but there is a minor reports
prabiem

12.3 Additional Assistance.

12.3.1  When required to properly resolve a Maintenance request,
Contractor shall first provide the option of remote assistance to County via the WebEx™
Meeting Center™ environment or another mutually-acceptable remote communications method.

12.3.2  Contractor shall dispatch tramed and qualified Services Staff' to
County’s applicable Site in the event that: (i) such assistance as described above in Section 12,2
does not resolve Deficiencies or problems related to County’s inquiries regarding Equipment or
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Software at such Site within 12 hours after Contractor’s response to County: (if) the System is
non-Operational; and (i) County requests additional assistance. 1 the System is
non-Operational, such Contractor staff shall remain at the Site on a 12-hour, five-days-a-week
basis repairing the applicable parts of the System until it operates in accordance with its
Specifications.

12.3.3  Contractor shall provide a plan to resolve Deficiencies no fater
than eight hours after notice by County to Contractor of such Deficiency or problems.

i2.4  Database. Contractor shall maintain and make available online to County
a database of all Change Requests, Deficiencies, other problems reported by County under
Section 12.2 or known to Contractor in the Software, and each visit by such Services Staff as
described in Section 12.3. The database shall include, as a minimum, the following:

12.4.1  Date and time Contracior was notified;

12.4.2  Date and time of arsival or inquiry response;

12.4.3  Time spent for resolution of Deficiencies;

12.4.4  Description of Deficiency;

i2.4.5 Description of severity level of Deficiency, e.g.,Critical;
12.4.6  Description of Deficiency resolution; and

12.4.7  Date of resolution.

12,5 Bug Reports. Contractor shall provide to County, within 15 days of the
Effective Date and the end of each calendar quarter thereafter, a list and description of all
potential or actual problems, bugs, errors and Deficiencies known by Contractor to be in any
version of the Proprietary Software and Third-Party Software used by County, along with a
schedule for resolution thercof. Deficiencics, problems, errors and bugs causing crashes or
corruption of the Data shall be reported by Contractor to County within eight hours of their
becoming known to Contractor,

12.6 Eunhancements.

12.6.1  Contracter shall provide County with all Enhancements,
including major releases, minor releases, and hot fix patches, and associated Documentation that
are provided as general releases to the Software, i whole or in part, at no additional cost. Such
Documentation shall be adequate to inform County of the problems resolved including any
significant ditferences resulting from the release which are known by Contractor. Coniractor
warrants that cach such Enhancement general relcase shall have been tested and shall perform
according to the Specifications. Contracior agrees to correct corrupted Data that may result from
any System Deficiency introduced by the Enhancement.
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12.6.2  In addition, Contractor shall produce such Enhancements as
County requests in a commercially reasonable time and forn at an additional charge in
accordance with the Change Order process described herein. Enhancements to correct any
Deficiency shall be provided to County at no additional cost and without the need for a Change
Order prior to Final Acceptance of the Systen.

12.7  Exelusion. Contractor shall have no obligation or hability to County under
this Section [2 to the extent that a Deficiency results from modifications to the System by
County where such modification was not made pursuant to the Documentation or Contractor’s
guidance, instruction, training or recommendation. in addition, the following are not covered by
this Agreement, but may be separately available at rafes and on terms which may vary from
those described herein:

12.7.1  Services required due to misuse of the Contractor-maintained
Software;

12.7.2  Services required due to Software corrections, customizations, or
modifications not developed or authorized by Contractor;

12.7.3  Services required by County to be performed by Contractor
outside of Contractor’s usual working hours;

12.7.4  Services required due to external factors including, but not
necessarily limited to, County’s use of software or Equipment not authorized by Contractor;

12,75 Services required to resolve or work-around conditions which
cannot be reproduced in Contractor’s support environment. Notwithstanding the foregoeing,
Contractor will troubleshoot all errors involving the Operations of the maintained Application
Software; to the extent that such troubleshooting assistance determines that the origin of a given
error is not a fault within Contractor’s Software, but is instead due 10 external lactors not covered
by these Maintenance terms, Contractor’s troublesheoting assistance and any follow-up support
etforts requested by County will be charged to County at Contractor’s then~current fime-and-
materials consulting rates;

12.7.6  Services which relate fo tasks other than Support and
Maintenance of County’s existing implementation and configuration of the Contractor-
maintained Soltware meluding, but not necessarily limited to, enhancing or adapting such
Software for specific operating environments;

12,777 Services requested by County to implement Software updates
provided by Contractor pursuant to this Agreement;

12.7.8  New or additional applications, modules, or functionality
released by Contractoy during the term of this Agreement. For purposes of this Agreement, new
or additional applications, modules, or functionality will be comprised of Software functions: 1)
not present in the release proceeding the most recent release of a the Application Software
heensed by the County; 2) that address a business function not directly addressed by a prior
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refease of the Application Software; and 3) designated by Contractor as part of a new or ¢xisting
Application Software product which is not hcensed b the County.

13, Bispute Resolution.

13.1  Good Faith Efforts. Except for the right of either party to apply to a cowrt
of competent jurisdiction for a temporary restraining order or other provisional remedy 1o
preserve the status quo or prevent irreparable harn, the parties agree to attempt in good faith to
promptly resolve any dispute, controversy or claim arising out of or relating to this Agreement,
inctuding but not lumited to payment disputes, through negotiations between senior management
ol the parties and their designees. If the dispute cannot be resolved within 15 Days of initiating
such negotiations or such other time period mutually agreed 1o by the parties in writing, either
party may pursue Hs available legal and equitable remedies.

132 Continued Performance. Contractor and County agree that, the existence
of a dispute notwithstanding, they will continue without delay (o carry out all their respective
responsibilities under this Agreement.

14, Changes.
14,1 Changing Government Programs.

14.1.1  The parties acknowledge that the government programs
supported by this Agreement will be subject to continuous change during the term of this
Agreement. Contractor has provided for or will provide {or adequate resources to reasonably
accommodate such changes during the term, in accordance with the Change Order process of this
Section 4.

i4.1.2  The parties also acknowledge that Contractor was selected, in
part, because of its expertise, experience, and knowledge concerning applicable Federal, State
and/or County faws, regulations, codes, policies, or guidelines that affect the performance of the
Services and Systen.

142 identifying Changes. In keeping with County’s reliance on Contractor’s
knowledge, experience and expertise, Contractor will assist in identifving changes in applicable
federal or State legislative enactments and reguolations and the impact of such changes on the
performance of the Services or Deliverables or County’s use of the Services or Deliverabies.
Contractor must timely notify County of such changes and must work with County to identify
the impact of such changes on how County uses the Services or Deliverabies.

14.3  Notice From County. In the ordinary course of business, if County
becomes aware of any material changes in applicable law, regulation, codes, policy, or
guidelnes affecting the Agreement, County will promiptly notify Contractor of the changes.

14.4  Issuance of Change Requests. County may, at any time by a written
Change Request, request changes within the scope of the Agreement. Such changes may
include, without imitation, revisions to Deliverables or Services.
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14.5  Contractor Response o Change Reguest. Contractor shall respond in
writing to a Change Reguest within fifteen (15) business days of receipt, advising County of any
cost and Schedule impacts. When there 1s a cost impact, i.¢., increase or decrease in Charges or
Purchase Prices, Contractor shall advise County in writing of the increase or decrease involved,
including a breakdown of the number of Staff hours by level of Contractor and County personnel
needed to effect this change.

14.6  Agreement on Change Order. The Contractor Project Manager and the
County Project Manager shall negotiate in good faith and in a timely manner as to the price for
amounts over the limitations specified in Exhibit A and the impact on the Schedule of any
Change Request. If the partics reach an agreement on a Change Order in writing, and the
Change Order is executed by authorized representatives of the parties, the terms of this
Agreement shall be modified accordingly. The parties will execute a formal Agreement
amendment for any Change Order that increases or decreases the Maximum Amount.
Nonfinancial Change Orders may be approved in writing by the County Project Manager.
However, all other Change Orders must be executed by the County Project Director. Contractor
will incorporate all Change Orders affecting the Services and Deliverables into apphicable
System Documentation. In no event shall the Charges or Purchase Prices be inereased nor shall
the Schedule be extended in a Change Order to correct errors or omissions in the System.
Contractor shall not be obligated to perform any additional work or 1ncur additional expense in
connection with a Change Order until the Change Order has been mutually agreed upon in
writing.

i4.7 Disagreement. If federal, State or County laws, rules, regulations, cedes,
policies or guidelines are adopted, promulgated, judicially interpreted or changed, the effect of
which is to alter the ability of cither party to fulfill its obligations under this Agreement, the
parties will promptly negotiate in good faith appropriate modifications or alterations to the
Agreement and any appropriate Change Orders for amounts over the limitations specified in
Exhibit A. If County submits to Contractor a Change Request to comply with such laws, rules,
regulations, codes, policies or guidelines and if the parties arc unable to reach an agreement in
writing within 15 days ol Contractor’s response to such a Change Request, the County Project
Manager may make a determination of the revised price and Schedule, and Contractor shall
proceed with the work according to such price and Schedule which shall be included in the
resulting Change Order, subject to Contractor’s right to appeal the County Project Manager's
determination of the price and/or Schedule to the dispuie resolution process under Section 13.
Nothing in this Section 14.7 shall in any manner excuse Contractor from proceeding diligently
with the Agreement as changed by the Change Order.

148 Termination. If Contractor fails or reluses to perform its Services
pursuant to a Change Order, Contractor shall be in material breach of this Agreement, and
County shall have the right to terminate the Agreement for such a breach.

14.9  Contracter Submission of Change Request. Contractor may also submit
a Change Request to County to propose changes that should be made within the scope of the
Agreement. Any such Change Request shall include proposed costs and Schedule impacts,
including a breakdown of the number of Staff hours by level of Contractor and County personnel
needed to effect this change. County shall respond to such Change Requests from Contractor
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within fifteen (15) business days of receipt. If the parties reach an agreement on a Change Order
m writing, and the Change Order is executed by authorized representatives of the Parties, the
terms of this Agreement shall be modificd accordingly. 1T the parties are unable to reach an
agreement in writing on a Change Request submitted by Contractor, the County Project Manager
will be deemed to have rejected the requested Change Request.

o

is, Additional Rights and Remedies.

i5.1  Withholding Payments. If Contractor fails io deliver Deliverables or to
provide Services which satisfy Contractor’s obligations hereunder, County shali have the right to
withhold any and all payments due hercunder, but only to the extent of the amount in dispute.
County may withhold any and all such payments due hereunder to Contractor, without penaity or
work stoppage by Contractor, until such failure to perform is cured.

15.2 Reductions in Payments Due. Amounts due County by Contractor,
including but not limited to damages, or claims for damages, may be deducted or set-off by
County from any money payable to Contractor pursuant to this Agreement.

153  Cover. If, in the reasonable judgment of County, a default by Contractor is
not so substantial as to require termination, reasonable efforts to induce Contractor te cure the
default are unavailing, Contractor fails to cure such default within thirty (30) Days of receipt of
Notice from County, and the default is capable of being cured by County or by another resource
without unduly interfering with continued performance by Contractor, County may, without
prejudice to any other remedy it may have, provide or procure the Services reasonably necessary
to cure the default, in which event Contractor shall reimburse County for the reasonable cost of
the Services in default. In addition, Contractor must cooperate with these resources in allowing
access to the Software.

154  Suspension for Convenience. County shail have the right at any time to
order the Services of Contractor fully or partially stopped for its own convenience for up to 15
consecutive days. Contractor will receive Notice of the reasons for such an order. Although
Contractor will use 1ts best efforts to immediately resume work following such a delay, County
acknowledges that schedules for the professional services may be delayed by more than the
number of days delayed by County. Contractor expressly agrees that no penalty or damages
shall be applied to, or shall accrue to, County in the event that it provide ten (10} Days advance
written Notice of s need to femporarily suspend performance of Services. If County does not
provide Notice within this time-frame, Contractor shall have the right to submit claims in
accordance with the terms of Section 20.5. as a result of stop work orders issued under this
Section.

i5.5 Performance Standards. For so long as Contractor is providing
Support and Maintenance Services, Contractor shall modify, reconfigure, upgrade or
replace the Software at no additional cost to County in order to provide a System solution
that mamtains the System in a manner consistent with its Specifications. Contractor will
make all reasonable efforts to assist the County in testing the database and System when
performarnce is found to be deficient and shall fune the databasce and System to ensure the
best possible System performance.  However, since the System will be tully contained
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within the County’s network, Contractor maintaing no control over that network. If the
partics determine that the Accela Automation application is the cause of deficient
performance, Contractor will make all reasonable efforts to correct the issue at hand.

16, Insurance.

16.1  Liability and Awuto Insurance. Confractor shall, at its soie cost and
expense, obtain, and, during the term of this Agreement, maintain, in full force and cffeet, the
mnsurance coverage deseribed in this Section. Contractor shali acquire such insurance from an
insurance cagrier or carriers licensed to conduct business in the State of California and approved
by the County. Contractor shall include County, ifs boards, agencies, coniractors, offices,
employees, agents and volunteers as a named insured party in Contractor’s commercial general
imsurance policy obtained hercunder. If Contractor fails to buy and maintain the insurance
coverage described in this Section 16, County may terminate this Agreement under Section 20.1
{Termination for Contractor’s Material Breach). The minimum acceptable limits shall be as
indicated below with no deductible except as indicated below:

16.1.1  Commercial General Liability coveriug the risks of bodily injury
(including death}, property damage and pessonal injury, including coverage for contractual
liability, with a limit of not less than $1 million per occurrence/$2 million general aggregate;

16.1.2  Business Automobile Liability (owned, hired, or nonowned)
covering the risks of bodily mjury (inciuding death) and property damage, including coverage
for contractual liability, with a limit of not less than $1 million per accident;

16.1.3  Employers Liability insurance covering the risks of Contractor’s
employees’ bodily injury by accident or disease with Iimits of not less than $1 million per
accident for bodily mjury by accident and $1 million per employee for bodily injury by disecase;

16.1.4  Umbrella policy providing excess Himits over the primary
policies in an amount not fess than $3 million;

16.1.5 Professional Liability Errors and Omissions, with a deductible
not to exceed $25,000, subject to Section 16.2, and coverage of not less than $1 million per
occurrence/$2 million gencral aggregate; and

16.2  Extended Coverage. Ifthe policy providing liability coverage ison a
“claims made” form, the Contractor is required to maintain such coverage for a minimum
of three vears following termination of this Agreement, naming County as an additional
insured and providing County with certificates of insurance on an annual basis, Said
policy or policies shall provide that the County shall be given thirty (30) Days written
Notice prior to cancellation or expiration of the poliey or reduction in coverage.

16.3  Worker’s Compensation Coverage. Prior to providing Services under
this Agreement, Contractor shall, in full compliance with State law, provide or purchase
worker’s compensation coverage for its employees and Emgplover’s Liability in the minimum
amount of $1 million during the course of this Agreement. County will not be responsible for
payment of premiums or for any other claim or benefit for Contractor, or any Subconiracior or



Attachment "B”

employee of Contractor, which might arise under applicable taws during the performance of
duties and Services under this Agreement. However, should Contractor fail to secure insurance
coverage or fail to pay premiums on behalf of s employees, County may deduct the amount of
premiums owing from the amousnts payable to Contractor under this Agreement and transmit the
same 1o the responsible State agency.

16.4  Subcontractors. Contractor shall include all Subcontractors as insured
under all required insurance policies, or shall furnish separate certificates of insurance and
endorsements for cach Subcontractor. Subcontractor(s) shall comply fully with all insurance
requirements stated heremn. Failure of Subcontractor(s) to comply with insurance requirements
does not limit Contractor’s lability or responsibility.

16.5 Preminms. Premiums on all insurance policies shall be paid by Contractor
or its Subcontractors. Such msurance policies provided for County pursuant to this Section shall
expressly provide therein that County be named as additional insured, and that it shall not be
revoked by the insurer untit 30 Days Notice of intended revocation thereof shall have first been
given to County by such insurer.

16.6 Canceliation. Contractor’s insurance policics shall not be canceled or
nonrenewed in scope of coverage without provision for equivalent substitule insurance and such
cancellation or nonrenewal shall not take place or reduced in scope of coverage until five
business days’ written Notice has been given to County, attention Project Director, and
Contractor has replacement insurance polic(ics) in place that satisfy the reguirements set forth in
this S¢ction 16. Contractor’s insurance policies shall not be reduced in scope without County’s
prior written consent,

16.7 Insurance Documents. Contractor shall furnish to County copies of
certificates of all required insurance within 30 calendar days of the Effective Date, and copies of
renewal certificates of all required insurance within 30 days after the renewal date. These
certificates of insurance must expressly indicate compliance with cach and every ingarance
requirement specified in this Section. Failure to provide these documents shall be grounds for
immediate termination or suspension of this Agreement by County for material breach.

16.8 Increased Coverage. County is to be notified by Contractor immediately
if any aggregate insurance limit is exceeded. In such event, additional coverage must be
purchased to meet requirements.

16.9  Subregation. Contractor agrees to waive all rights of subrogation against
County, its boards, agencies, departments, officers, employees, agents, and volunteers for losses
arising from services performed by Contractor under this Agrecment.

16.10 Cross-Liability. All insurance provided by Contractor shall be primary as
to any other insurance or self-insurance programs atforded to or maintained by the County and
shall include a severability of interests or cross-liability provision in the following form:
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"Such insurance as s afforded by this policy shall be primary and
if the COUNTY has other valid and collectible insurance, that
other insurance shall be excess and non-contributoiry.”

i7. Confidential Information.
17.1  Pretection Obligations.

17.1.1  Access and Pretection. During the term of the Agreement,
Coniractor and County will have access to and beconme acquainted with each party’s Confidential
Information. Except for disclosure pursuant to Section 17.1.2, County and Contractor, and ¢ach
of their officers, employees and agents, shall, subject to State laws and regulations and in
accordance with this Section 17.1.1, maintain all Confidential Information of the other party in
confidence and at least to the extent as it protects the confidentiality of its own proprietary
mformation of like kind, but in no ecvent with less than reasonable care. Neither party will at any
time use, publish, reproduce or disclose any Confidential Information, except to authorized
employees, contractors and agents requiring such information under confidentiality requirements
no less restrictive than this Section 17.1.1, as authorized in writing by the other party, as
otherwise specifically permitted heyein, or to perform its obligations as authorized hereunder.
Both parties shall take all steps necessary. mcluding without limitation oral and written
mstructions to all staff to safeguard, in accordance with applicable federal, State and County law,
regulation, codes, and this Section 17.1.1, the other party’s Confidential Information against
unauthorized diselosure, reproduction, publication or use, and to satisfy their obligations under
this Agreement. Except for disclosures pursuant io Section 17.1.2 below, each party agrees that
prior to disclosing any Confidential Information of the other party to any third party, it will
obtain from that third party a writien acknowledgment that such third party will be bound by the
same terms as specified in this Section 17.1.1 with respect to the Confidential Information. In
addition to the requirements expressly stated in this Section 17.1.1, Contractor and its
Subcontractors will comply with any policy, rule, or reasonable requirement of County, the State
and the federal government that relates to the safeguarding or disclosure of mformation relating
to applicants and recipients of County’s Services, Contractor’s operations, or the Services
performed by Contractor under this Agreement.

17.1.2  Public Records, Notwithstanding the above, Contracior
acknowledges that this Agreement shall be a public record under State law. Any specific
tnformation that is claimed by Contractor to be Confidential Information must be clearly
identified as such by Contractor. To the cxtent consistent with State law, County will maintain
the confidentiality of all such information marked Confidential Information. 1f a request is made
to view Contractor’s Confidential Information, County will notify Contractor of the request and
of the date that any such records will be released to the requester uniess Contractor obtains a
court order enjoining that disclosure. If Contractor fails to obtain the court order enjoining
disclosure, County will release the identified requested information on the date specified.

17.1.3  Security Regquirements. Each party, and its officers,

employees, subcontractors and agents shall at all times comply with all security standards,
practices, and procedures which are equal to or exceed those of County and which the other party
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may establish from time-to-time, with respect to information and materials which come into cach
party’s possession and to which such party gains access under this Agreement. Such information
and materials include without limitation all Confidential Information.

17.2  Audie. County reserves the right to monitor, audit or investigate
Contractor’s use of County Confidential Information collected, used, or acquired by Contractor
under this Agreement,

17.3  Return. Subject fo record retention laws and to County’s rights under
Section 8.1, cach party shalt promiptly return to the disclosing party, on termination of this
Agreement, all of the disclosing party’s Confidential Information, including copies thereof.

17.4  Injunctive Relief and Indemnity.

17.4.1  Contractor shall immediately veport to County any and all
unauthorized disclosures or uses of County’s Confidential Information of which it or its Staff is
aware or has knowledge. Contractor acknowledges that any publication or disclosure of
County’s Confidential Information to others may cause immediate and irreparable harm {o
County. If Contractor should publish or disclose such Confidential Information to others without
authorization, County shall immediately be entitled to injunctive relief or any other remedies to
which it 1s entitled under taw or equity without requiring a cure period. Contractor shall
indemmnify, defend, and hold harmless County from all damages, costs, liabilities and expenses
(including without limitation reasonable attorneyvs’ fees) caused by or arising from Coniractor’s
fatlure 1o protect County’s Confidential Information. As a condition to the foregoing indemnity
obligations, County will provide Contractor with prompt notice of any claim of which County is
aware and for which indemmnification shall be sought hereunder and shall cooperate in all
reasonable respects with Contractor in connection with any such claim.

17.4.2  County will immediately report to Contractor any and ali
unauthorized disclosures or uses of Contractor’s Confidential Information of which County is
aware or has knowledge. County acknowledges that any publication or disclosure of
Contractor’s Confidential Information to others may cause immediate and irreparable harm to
Contractor. If County should publish or disciose such Confidential Information to others without
authorization, Contractor shall immediately be entifled {o injunctive relief or any other remedies
to which it is entitled under law or equity without requiring a cure period.

17.5 Nondisclosure of Other County Information. The use or disclosure by
Contractor of any County information not necessary for, nor directly connected with, the
performance of Contractor’s responsibility with respect 1o Services is prohibited, exeept upon the
express written consent of County.

7.6 Exceptions. The tfollowing mformation shall not be considered
Confidential Information for the purposes of this Agreement: information previously known
when reccived from the other party; information frecly available to the general public;
mformation which now is or herealier becomes publicly known by other than a breach hereof}
information which is developed by one party independently of any disclosures made by the other

3
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party of such information: or information which is disclosed by a parly pursuant to subpoena or
other legal process and which as a result becomes lawtully obtamable by the general public.

V7.7 Swrvival. The provisions of this Section shall remain in effect following
the termination or expiration of this Agreement.

ig. Additional Indemuifications.
18.1 Entellectual Property.

i8.1.1  Contractor shall, at its expense, defend, indemnify, and hold
harmless County and its employees, officers, directors, contractors and agents from and against
any third-party claim or action against County which is based on a claim that any Deliverable or
any part thercof under this Agreement infringes a patent, copyright, utility model, industrial
design, mask work, trademark, or other proprictary right or misappropriates a trade secret, and
Contractor shall pay all losses, liabilities, damages, penaltics, costs, fees (including reasonable
attorneys” fees) and expenses caused by or arising from such claim. County shall promptly give
Contractor notice of any such claim.

18.1.2  In case the Deliverables, or any one or part thereof, are in such
action held to constitute an infringement or misappropriation, or the exercise of County’s rights
thereto s enjoined or restricted, Contractor shall, at its own expense and n the following order
of priorities: (1) procure for County the right to continue using the Deliverables; (ii) modify the
Deliverables to comply with the Specifications and to not violate any intellectual property rights;
(111) or retrieve any or all Dehiverables upon receipt of notice from County and refund the
Purchase Price of each Deliverable, as applicable.

18.1.3  However, Contractor shall not be Hable to the extent claims of
misappropriation or infringement arise from Contractor’s compliance with any designs,
Speciftcations or written instructions of County and Contractor could not have avoided such
claims through alternative products.

18,2 General. Contractor shall, at its expense, indemnity, defend, and hold
harmiess County, ts employees, officers, directors, coniractors and agents from and against any
losses, liabilities, damages, penalties, costs, fees, including without Himitation reasonable
attorneys’ fees, and expenses from any claim or action, including without limitation for property
damage, bodily injury or death, caused by or arising from the negiigent acts or omissions or
willful misconduct of Confractor, its officers, employees, agents, or Subcontractors. County
shall promptly give Coniractor notice of such claim.

19, Damages UDisclaimers and Limitations.

19.1  County’s Disclaimer of Damages. COUNTY SHALL NOT BE LIABLE,
REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, TORT,
NEGLIGENCE, STRICT LDIABILITY OR BY STATUTE OR OTHERWISE, FOR ANY
CLAIM RELATED TO OR ARISING UNDER THIS AGREEMENT FOR
CONSEQUENTIAL, INCIDENTAL, INDIRECT, OR SPECIAL DAMAGES, INCLUDING
WITHOUT CIMITATION LOST PROFITS AND LOST BUSINESS OPPORTUNITIES.
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9.2 County’s Limitation of Liability, IN NO EVENT SHALL COUNTY’S
AGGREGATE LIABILITY TO CONTRACTOR UNDER THIS AGREEMENT,
REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, TORT,
NEGLIGENCE, STRICT LIABILITY OR BY STATUTE OR OTHERWISE, FOR ANY
CLAIM RELATED TO OR ARISING UNDER THIS AGREEMENT, EXCEED THE
MAXIMUM AMOUNT.

19.3  Contractor’s Limitation of Liability. Contractor will not be liable to
County to the extent of any loss, damage, or Liabilities:

19.3.1  Caused by the fatlure of County, another County agency, ora
County contractor to perform in connection with this Agreement and such nonperformance
prevented Contractor from performing in accordance with this Agreement; or

19.3.2  Resulting from Contractor acting prudently in accordance with
instructions given by authorized representatives of County or other authorized County agencies.

19.3.3  Except for claims of breach of confidentiality or inteliectual
property infringement, in no event will Contractor be liable to County or any other party, above
the insurance coverage amounts described in Section 16 hercinabove, for any amount in cxcess
of the amounts paid to Contractor by County hereunder.

pail Termination.

2.1 Termination for Material Breach. If either party fails to cure any
material breaches of this Agreement which are described in a written Notice from the non-
breaching party within thirty (30) Days of receipt of such Notice, this Agreement may be
terminated immediately, in whole or in part, by Notice from the non-breaching party to the
breaching party. The option to terminate shall be at the sole discretion of the non-breaching
party.

20.2  Termination for Rejection of Deliverables. If Contractor is unable to
correct Deficiencies in a Deliverable, as described in Section 7.3 and Scction 7.4, County shall
have the right to immediately terminate this Agreement, in whole or in part, without penalty or
liability to County, with such a termination being deemed a termination due to the default of
Contractor hereunder, and return the Deliverable to Contractor. If County terminates this
Agreement under this Section, Contractor shall, within 20 Days thereafter, refund to County all
paymenis made to Contractor for the returned Deliverable and Services rendered therefor and all
previous Deliverables which have received Acceptance and Services rendered theretor and
which are returned with the rejected Deliverable.

20.3  Termination for Contlict of Interest. County may terminate this
Agreement under Section 20,1 (Termination for Contractor’s Material Breach) by Notice o
Contractor if County determines, after due notice and examination, that any party has violated
any faws regarding cthics in public acquisitions and procurement and performance of contracts.
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26,4 Termination Remedies,

26.4.1  In the cvent of termination of this Agreement by County under
seetions 20.1-20.3, County shall, in addition te its other available remedics, have the right to
procure the Services and Deliverables that are the subject of this Agreement on the open market
and, subject to the provisions of Section 19.3, Contractor shall be liable for all damages,
mncluding, but not limited to: (i) the cost difference between the original Agreement price for the
Deliverables and/or Services and the replacement costs of such Deliverables and/or Services
acquired from another vendor; and (ii} if applicable, all administrative costs directly related to
the replacement of this Agreement, such as costs of competitive bidding, mailing, advertising,
applicable fees, charges or penalties, and staff time costs,

20.4.2 1 it is determined for any reason the failure to perform is not
within the Contractor’s control, fault, or negligence, the termination by County under
Sections 20.1-20.3 shall be deemed to be a termination for convenience under Section 20,5

2005  Termination for Convenience,

26.5.1  In addition to its other rights to terminate, County may terminate
this Agreement, in whole or in part for County’s convenience, by thirty (30) Days Notice to
Contractor. Invocation of Section 20.0 (Termination for Withdrawal of Authority), or
Section 20.7 {Termination for Nonallocation of Funds), shall be deemed a Termination for
Convenience but will not require such thirty Days Notice.

26.5.2  During this thirty (30} Days period, Contractor shall wind down
and cease its Services as quickly and efficiently as reasonably possible, without performing
unnecessary Services or activities and by minimizing negative effects on County from such
winding down and cessation of Services. If this Agreement is so terminated, County shall be
lhable only for payment in accordance with the terms of this Agreement for Services
satisfactortly rendered prior to the effective date of termination.

20.5.3  In casc of such termination for convenience, County will pay to
Contractor the agreed upon price, if separately stated, for Deliverables for which Acceptance has
been given by County, amounts for Services provided prior to the date of termination for which
10 separate price is stated and which are not associated with or related to a specific Deliverable
for which Acceptance has been given, and amounts for Deliverables which are in development
but which have not received Acceptance. The amounts for such Services and Deliverables in
development but not accepted will be costs actually and reasonably incurred by Contractor
therefor, as based on the hourly rates in Exhibit A, but such costs shall be no greater than the
final Parchase Price for cach Deliverable. In addition, County agrees 1o compensate Contractor
for reasonable and necessary costs that were incurred by Contractor on this Project, as a result of
County’s termination for convenience, for undepreciated or unamortized Equipment and
Software tieenses, early ternination of leases, and other reasonable and necessary Project-refated
expenses, subject to County’s reasonable judgment and the availability of County. State and
Federal funds and receipt of supporting documentation from Contractor.
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20.6  Fermination for Withdrawal of Authority. In the cvent that the
authority of County to perform any of its duties is withdrawn, reduced, or limited in any way
after the commencement of this Agreement and prior to normal completion, County may
terminate this Agreement under Section 20.5 (Termination tor Convenicnce), in whole or in past.
This Section shall not be construed so as to permit County to terminate this Agreement in order
to acquire similar Services from a third party.

20.7  Termination for Nonallocation of Funds. If funds are not allocated to
continue this Agreeiment in any future period, County may terminate this Agreement under
Section 20.5 (Termination for Convenience). County will not be obligated fo pay any further
Charges for Services or Purchase Prices for such future period, but County shall make payments
for Services, Deliverables and Contractor’s costs as provided in Section 20.5.3, subject to
County’s availability of funding therefor, County agrees to notify Contractor of such
nonallocation at the earliest reasonable time. No penalty shall accrue to County in the event this
Section shall be exercised.

20.8  Termination Procedure.

20.8.1  Upon termination of this Agreement, County, in addition to any
other rights provided i this Agreement, may require Contractor {o deliver to County any
Property, including but not limited to Deliverables and Data, for such part of this Agreement as
has been terminated.

26.8.2  Aflter receipt of a Notice of fermination, and except as otherwise
direcied by County, Contractor shalk:

20.8.2.1  Stop work under this Agreement on the date, and to
the extent specified, in the Notice:

20.8.2.2  Place no further orders or subcontracts for materials,
Services, or facilities except as may be necessary for completion of such portion of the work
under this Agreement that is not terminated;

26.8.2.3  Ag soon as practicable, but in no event longer than 30
days after termination, terminate its orders and subcontracts related to the work which has been
terminated and settle all outstanding labilities and all claims arising out of such termination of
orders and subcontracts, with the approval or ratification of County to the extent required, which
approval or ratification shall be final for the purpose of this Section;

20.8.2.4  Complete performance of such part of this Agreement
as shall not have been terminated by County;

26.8.2.5  Take such action as may be necessary, or as the

County Project Director may direct, for the protection and preservation of the Property related to
this Agreement which s in the possession of Contractor and in which County has an interest;
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28.8.2.6  Transfer title to County and deliver in the manner, at
the times, and to the extent directed by the County Project Director, any Property which is
required to be furnished to County and which has been accepted or requested by County; and

20.8.2.7  Provide written certification to County that
Contractor has surrendered to County alf such property,

26.8.3  Upon Contractor’s receipt of Notice of termination of the
Agreement by County, Contractor will provide any turnover assistance Services necessary (o
enable County or its designee to effectively close out the Agreement and move the work 1o
another vendor or to perform the work by itself. Within ten Days of receipt of the Notice of
termmation, Contractor shall provide, in machine readable form, an up-to-date. usable copy of
the Data and a copy of all documentation needed by County fo utilize the Data. Contractor will
ensure that all consents or approvals to allow Centractor and Subcontractors to provide the
assistance required following termination have been obtained, on a contingent basis, in advance
and will be provided by the applicable third parties at no cost or delay to County.

1. Czeneral Conditions.

21.1  Anti-Trust Violations. Confractor and County recognize that overcharges
resulting from antitrust violations are in actual economic practice vsually borne by County.
Therefore, Contractor hereby assigns to County any and all claims for such overcharges as o
goods and services purchased in connection with this Agreement, except as to overcharges not
passed on to County resulting from antitrust violations commencing after the date of the bid,
quotation, or other event establishing the Purchase Prices and Changes under this Agreement.

21.2  Assignment. Contractor may not assign or transfer this Agreement or any
of its rights hereunder, or delegate any of its duties hereunder, without the prior written consent
of the County Project Director, provided that any permitied assignment shall not operate to
relieve Contractor of any of its duties and obligations hereunder, nor shall such assigmment affect
any remedies available to County that may arise from any breach of the provisions of this
Agreement or warranties made herein including but not fimited to, rights of sctoff.
Notwithstanding the above, Contractor may assign s rights and obligations hereunder for
purposes of financing or pursuant to corporate transactions involving the sale of all or
substantially all of'its stock or assets. County may assign this Agreement to any public agency,
comntission, board, or the like, within the political boundaries of the County and may delegate
its duties in whole or in part without the consent of Contractor. Any attempted assignment,
{ransfer or delegation 1n contravention of this Section of the Agreement shall be null and void.
This Agreement shall inure 1o the benefit of and be binding on the parties hereto and their
permitted suceessors and assigns.

213 Awuthority. Neither party shall have authority to bind, obligate or commit
the other party by any representation or promise without the prior writien approval of the other
party.

21.4 Binding Effect. Each party agrees that the Agreement binds it and cach of

s employees, agents, independent contractors, and reprosentatives,
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21.5  Claims. Contractor must submit claims against County within the earlier
of six months of the date upon which Contractor knew of the existence of the claim or six
months from the end of the County’s prioy fiscal year. No claims shall be allowed unless Notice
of such claim has been given within the above-described time period. Such ¢laims must be
submitted to the County Project Manager or his or her designee by Contractor in the form and
with the certification prescribed by the County Project Manager or his or her designee. Upon
failure of Contractor to submit its claim within the time allowed, all rights to seek amounts duc
on account of such claims shall be waived and forever barred. Submission of such claims
against County shall be, except as provided in Sections 17.4.2 and 20.3, Contractor’s sole and
exclusive remedy in the event that County breaches this Agreement.

216 Complance With Civil Rights Laws.

21.6.1  No individual shall be excluded from participation in, denied the
benefits of, subjected to discrimination under, or denied employment in the administration of or
in connection with any program provided by this Contract because of race, color, creed, marital
status, religion, sex, sexual orientation, national origin, Victnam cra or disabled veteran’s status,
age, the presence of any sensory, mental or physical disability, or political affiliation or beliefl

21.6.2  During the perfornmance of this Contract, Contractor shall comply
with all tederal and applicable State nondiserimination laws, including but not limited to:
Title VI of the Civil Rights Act, 42 U.S.C. § 12101, ef seqg.; the Americans with Disabilitics Act
(AD); and the provisions of the Fair Employment and Housing Act (Governiment Code
Section 12900, ef seq.) and the applicable regulations promulgated thereunder in the California
Code of Regulations (Title 2, Section 7285.0, ef seg.). In the event of Contractor’s
noncompliance or refusal to comply with any noadiscrimination law, reguiation or policy, this
Contract may be rescinded, canceled or terminated in whole or in part under Section 20.1
{Termination for Material Breach), and Contractor may be declared ineligible for further
contracts with County. Contractor shall be given a reasonable time in which to cure
noncompliance. In addition to the cancellation of this Contract, Contractor may be subject to
penalties under federal and state faw.

21.6.3  Contractor shall promptly notify the Equal Opportunity Office of
County of any administrative enforcement actions or lawsuits filed against it alleging
discrimination on the ground of race, color, religion, sex, national origin, age, disability, political
atfihation or belief. The Equal Opportunity Office will notify the Director, Directorate of Civil
Rights, Office of the Asststant Seerctary for Administration and Management, U.S. County of

Labor,

21.7  Conflicts Between Documents; Order of Precedence, Inthe evens that
there is a conflict between the documents comprising the Agreement, the following order of
precedence shall apply:

LY Applicable federal and State laws, regulations and policies;
2172 Change Orders:

21.7.3  Theierms and conditions in the body ol this Agreement;
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21.7.4  Exhibii A, Purchase Price;
21.7.5  Exhibit B, Payment Schedule;
21776 Exhibit €, Proposed Project Teams:
21.7.7  Exhibit D, Statement of Work:
21.7.8  Exhibit B, Version Release Taxonomy;
2179 Exlubit F, Equipment and Software Configuration;
21.7.10 Exhibit G, Project Plan;
21.7.11 Exhibi H. Escrow Agreement
21.7.12 Other Deliverables:

21.8  Counterparts. This Agreement may be executed in counterparts or in
duplicate originals, Each counterpart or cach duplicate shail be deemed an original copy of this
Agreement signed by each party, for all purposes.

21.9  Covepant Against Contingent Fees.

21.9.1  Conlractor warrants that no person or seiling agency has been
employed or retained to solicit or secure this Agreement upon any contract or understanding for
a commission, percentage, brokerage, or contingent fee, excepr bona fide employees or a bona
tide established commercial or selling agency of Contractor,

21.9.2  In the event of breach of this Section by Confractor, County shall
have the right to either annul this Agreement without lability to County, or, in County’s
discretion, deduct from payments due to Contractor, or otherwise recover from Confractor, the
fult amount of such commission, percentage, brokerage, or contingent fee.

21.16 Cooperation of Parties. The parties agree to fully cooperate with cach
other in comection with the performance of their respective obligations and covenants under this
Agreement.

2111 Debarment and Suspension. Contractor certifies to County that i and its
principals are not debarred, suspended, or otherwise excluded from or ineligible for, participation
in federal, State or county government contracts. Contractor certifies that it shali not contract
with a Subcontractor that is so debarred or suspended.

2112 Entire Agreement; Acknowledgement of Understanding. County and
Contractor acknowledge that they have read the Agreement and the attached Exhibits which are
incorporated herein by this reference, understand them and agree to be bound by their terms and
conditions. Further, County and Coniraclor agree that the Agreement and the Exhibits are the
complete and exclusive staiement of the Agreement between the parties relating to the subject
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matter of the Agreement and supersede all fetters of intent or prior contracts, oral or written,
between the parties relating to the subject matter of the Agreement.

2113 Force Majeure, Neither Contractor nor County shall be liable or
responsible for delavs or failures in performance resulting from events beyond the recasonable
control of such party and without fauit or negligence of such party. Such events shall include but
not be himited 1o acts of God, strikes, lockouts, riots, acts of war, epidemics, acts of government,
fire, power fatlures, nuclear accidents, carthquakes, unusually severe weather, acts of terrorism,
or other disasters, whether or not similar to the foregoing.

21.14 Governing Law. This Agrcement shall be governed in all respects by the
law and statates of the State of California, without reference to conflict of faw principles.
However, if the Uniform Computer Information Transactions Act (UCITA) or any substanéially
similar law is enacted as part of the law of the State of California, said statute will not govern
any aspect of this Agreoment or any license granted hereunder, and instead the law as it exisied
prior to such enaciment will govern, The exclusive jurisdiction and venue of any action
hereunder shall be in the State courts in the County. Contractor accepts the personal jurisdiction

of such courts.

21.15 Headings. The headings throughoui the Agreement are for reference
purposes only, and the words contained therein shall in no way be held to explain, modity,
amplity or aid in the interpretation, construction or meaning of the provisions of this Agreement,

21.16 Independent Status of Contractor. The parties hereto, in the
performance of this Agreement, will be acting in their individual, corporale or governmental
capacities and not as agents, employeces, pariners, joint venturers, or associates of one another.
The parties intend that an independent contractor relationship will be created by this Agreement.
The empleyees or agents of one party shall not be deemed or construed to be the employees or
agents of the other party for any purpose whatsoever. Contractor shall not make any claim of
right, privilege or benefit which would accrue to an employee under applicable California law.

2117 lLegal and Regulatory Compliance. The Services and System shall
comply with all applicable federal, State, and County laws, regulations, codes, standards and
ordinances during the term. In the event that any Services performed or the System provided by
Contractor are subsequently found to be in violation of such faws, regulations, codes, standards
and ordinances, it shall be the sole responsibility of Contractor to bring the Services and System
into compliance at no additional cost to County.

21.18 Licensing Standards. Contractor shall comply with all applicable County,
State, and federal ficensing requirements and standards necessary in the performance of this
Agreement.

21.19 Lobbying Activities. Contractor shall comply with all certification and
disclosure requirements prescribed by Section 319, Public Law 101-121 31 U.S.C. § 1352y and
any anplementing regulations.

P
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2820 Modifieations and Amendments,

21.248.1 No modification, amendment, alteration, addition or waiver of
any Section or condition of this Agreement shall be effective or binding unless it is in writing
and signed by an authorized representative of Contractor and County.

21.20.2 Only the purchasing ageni(s) authorized by County Project
Director or authorized delegate by writing (with the delegation to be made prior to action) shall
have the express, implied, or apparent authority to alter, amend, modify, or waive any clause or
condition of this Agreement on behalf of County, Furthermore, any alteration, amendment,
modification, or waiver of any clause or condition of this Agreement is not effective or binding
until made in writing and signed by the purchasing agent(s) authorized by County Project
Director or authorized delegate in writing as aforesaid and Contractor, unless otherwise provided
herein.

21.20.3 Contractor shall notify County of the names of individuals who
have authority to bind Contractor to modifications to the Agreement and of the limits of such
authority at the time Contractor submits its Response and at such other times as required.

21.21 Nonwaiver. Except as otherwise specifically provided herein, any failure
or delay by either party to exercise or partially exercise any right, power or privilege under the
Agreement shall not be deemed a waiver of any such right, power, or privilege under the
Agreement. Any waivers granted by County for breaches hercof shall not indicate a course of
dealing of excusing other or subsequent breaches., Contractor agrees that County’s pursuit nor
nonpursuit of a remedy under this Agreement for Contractor’s breach of its obligations will
neither constitute a waiver of any such remedies or any other remedy that County may have at
law or equity for any other occurrence of the same or similar breach, nor estop County from
pursuing such remedy.

21.22 Notice of Delay. When cither party has knowledge that any actual or
potential situation is delaying or threatens to delay the timely performance of this Agreement,
that party shall, within five working days, give notice thereof, including all relevant information
with respect thereto, 1o the other party.

21.23 MNotices.

21.23.1 Any nofice or demand or other communication required or
permitted to be given under this Agreement or applicable law shall be effective if and only if it is
in writing, properly addressed. and either delivered in person, or by a recognized courier service,
or deposited with the United States Postal Scrvice as first-class certified mail, postage prepaid,
certified mail, return receipt requested, via facsimile or by electronie mail, to the parties at the
addresses and fax number, and email addresses provided below the signatures to this Agreement.

21.23.2 Notices shall be
mailing, whichever is earlier. The Notice address
given as provided above.

flective upon receipt or four business days after
s as provided herein may be changed by Notice

&
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21.24 Pubiicity. The award of this Agreement to Contractor 15 not in any way an
endorsement of Confractor or Contractor’s Services by County and shall not be so construced by
Coniractor in any advertising or publicity maternals. Contractor agrees 1o submit to the County
Project Director all advertising, sales promotion, and other publicity matters relating to this
Agreement wherein County’s rame is mentioned or language used from which the connection of
County’s name therewith may, m County’s judgment, be inferved or implied. Contractor further
agrees nof to publish or use such advertising, sales promotion, or publicity matter without the
prior written consent of County. Coatractor shall not in any way contract on behalf of or in the
name of County. Nor shall Contractor release any mformational pamphiets, notices, press
releases, research reports, or similar public notices concerning this project without obtaining the
prior written approval of County.

2125 Remedies. Unless a remedy is specifically designated as exclusive, no
remedy conferred by any of the specific provisions of the Agreement is intended to be exclusive
of any other remedy, and cach and cvery remedy shall be cumulative and shall be in addition to
every other remedy given hercunder, now or hercafter existing at law or in equity or by statute or
otherwise. The election of any one or more remedies by either party shall not constitute a waiver
of the right to pursue other available remedies.

2126 Severability, Ifany term or condition of this Agreement or the application
thereof to any person(s) or cireumstances is held invalid, such invalidity shall not affect other
terms, conditions, or applications which can be given effect without the invalid term, condition,
or application; to this ead the terms and conditions of this Agreement are declared severable,

21.27 Sovereign Immunity. The partics expressly agree that no provision of this
Agreement is in any way miended to constitute a waiver by County of any immunities from suit
or from liability that County may have by operation of law,

21.28 Subcontractors.

21.28.1 Contractor may, with prior written permission from the County
Project Manager, which consent shall not be unreasonably withheld, enter into subconiracts with
third partics for its performance of any part of Contractor’s duties and obligations. Any such
approval may be rescinded in County’s sole discretion.

21.28.2 Contractor is responsible and liable for the proper performance
of and the quality of any work performied by any and all Subcontractors. In no event shall the
existence of a subcontract operate to release or reduce the liability of Contractor to County for
any breach in the performance of Confractor’s duties. In addition, Contractor’s use of any
Subcontractor shall not cause the loss of any warranty from Contractor. Al subcontracts will be
made in writing and copies provided to County upon request. County has the right to refuse
reimbursement for obligations incurred under any subcontract that do not comply with the terms
and conditions of this Agrecment.

21.28.3 For purposcs of this Agreement, Contractor agrees to indemnify,

defend, and hold County harmless from and against any and all claims, actions, losscs, Habilities,
damages, costs and expenses (including reasonable attomey fees) arising out of or related to acts
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or onussions of Contractor’s Subcontractors, their agents, or employees. At County's request,
Contractor shall forward copies of subconiracts and fiscal, programmatic and other maiterial
pertaining to any and all subcontracts.

21,284 Forany Subcontractor, Contractor shall:

21.28.4.1 Be responsible for Subcontractor compliance witl the
Agreement and the subcontract terms and conditions; and

21.28.4.2 Ensure that the Subcontractor follows County’s
reporting formats and procedures as specified by County.

21.28.4.3 Include in the Subcontractor’s subcontract
substantially similar terms as are provided in Sections 3.8 (Funding), 4.5 (Records Retention and
Access Requircments), 4.6 (Accounting Requirements), 9 (Ownership), 16 (Insurance), 17
{Confidential Information), 21.6 (Compliance With Civil Rights Laws), 21.9 (Covenant Against
Contingent Fees), 21.11 (Debarment and Suspension), and 21,19 {Lobbying and Activities).

21.28.5 Upon expiration or termination of this Agreement for any reason,
County will have the right to enter info direct agreements with any of the Subcontractors.
Contractor agrees that its arrangements with Subcontractors will not prohibit or restrict such
Subcontractors from entering into direct agreements with County.

21.29 Subpoena, In the event that a subpoena or other legal process commenced
by a third party in any way concerning the Deliverables or Services provided pursuant to this
Agreement is served upon Confractor or County, such party agrees to notify the other party in the
most expeditious fashion possible following receipt of such subpoena or other legal process.
Contractor and County further agree to cooperate with the other party in any lawful effort by the
other party to contest the legal validity of such subpoena or other fegal process commenced by a
third party as may be reasonably required and at the expense of the party to whom the legal
process is directed, except as otherwise provided herein in connection with defense obligations
by Contractor for County,

2130 Survival. All Services performed and Deliverables provided pursvant to
the authority of this Agreement are subject to all of the terms, conditions, price discounts and
rates set forth herein. Further, the ferms, conditions and warrantics contained in this Agreement
that by their sense and context are infended to survive the completion of the performance,
cancellation or termination of this Agreement shall so survive. In addition, the terms of
Sections 4.5 (Records Retention and Access Requirements), Section 4.6 (Accounting
Requirements), Section 8.1 (Grants), Section 8.4 (Documentation), Section 9 (Ownership),
Section 11.3 (Date/Time Compliance Warranty), Scetion 11.6 (Safety and Health), Section 13
(Dispute Resolution), and Sections 135-22 shall survive the termination of this Agreement.

21.31 UCC Applieability. Except to the extent the sections of this Agreement
are clearly inconsistent, this Agreement shall be governed by the California Uniform
Commercial Code, To the extent this Agreement cutails delivery or performance of services,
such serviees shall be deemed “goods™ within the meaning of the Uniform Commercial Code,

excent when to do so would result in an absurdiiv. In the event of any clear inconsisteney or
P 3 3 ¥
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contradiction between this Agreement and the Uniform Commercial Code, the terms and
conditions of this Agreemient shall take precedence and shall prevail unless otherwise provided
by law.

21.32 Waiver. Waiver of any breach of any term or condition of this Agreement
shall not be deemed a waiver of any prior or subsequent breach. No term or condition of this
Agreement shatl be held to be waived, modified or deleted except by a written instrument signed
by the parties hereto.
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The parties hereto, having read this Agreement in its entirety, including all attachments
hereto do agree thereto in each and every particular. In witness thereof, the parties have set their

hands hereunto ag of the Execution Date.

COUNTY

CONTRACTOR

oL J0CHY

Printed Name: —oA4Up (AREAT A4
Title:
Date:
Notice Acidr%:sé'r

Mailing Address
Street Address

;.L;Lioc?

Telephone:
Fax:
E-mail:

APPROVED AS TO FORM:
COUNTY COUNSEL OFFICE

oy (250 ©

Printed Name: Celeste B. Andersen
Tile: Deputy Cowrgy Counsel

Date: /?// f%/ 654

APPROVED AS TO FORM:

RlSK MAGFI\/{ENT OFFIC
&"f-r—z_»

By: {
Printed \Jame v; A Lo TR

Char. , Boaed UFSI,OP&:E_UIS&’Q.S

Title: @ﬂ,n\ Ploc;.fmym O A CTRAS TR

Date: vz 1 f v

APPROVED AS TO FORM:
AUDITOR-CONTROLLER OFFICE

By: /“Z’va// {2 (:;?j/’

Printed Name: Mok A, F i
Title:  @iwnisiow o HIEF
Date: j /! /n 7

o pn - AN

Printed Name: Colin M. Samuels

Title: Assistant Corporale Secretary

Date! it et

Notice Address: Accela, Inc.
2633 Camino Ramon, Suite 120
Bishop Ranch 3

San Ramon, California 94583
Mailing Address: Same as above.
Street Address: Same as above.
Telephone: 925.658.3200

Fax: 025.6539.3291

E-mail: csamuelsicaccela.com
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EXHIBIT A
PURCHASE PRICE

1. Service Fees

Deliverables w00 il R . Feeg !
Professional Services — Initiation $5420.00
Professional Services - System Setup $6,480.00
Professional Services — Configuration Analysis $94,500.00
Professional Services — Configuration $65,81C.00
Professional Services — Custom Scripts $18,90C.00
Professional Services - Reports $54,840.00
Professional Services — Address, Parcel Qwner (APQ) interface $12480.00
Professional Services - Accela Enterprise Conversion $60480.00
Professicnal Services — Training $21,800.00 |
Professionat Services — Deployment $18,800.00
Professionai Services — Praiect Management $95,800.00
Professionat Services - Accela Cilizen Access™ B $39.130.00
Constltant Travel Expenses Estimaie $60,000.00
Contingency Fund Estimate $65,000.00
[TofalofFees 1 1 $6719.540.00

Contingency Fund, A contingency fund amount of $85,000.00 has been sel asids to cover any additional scope of
services not yet contemplated during contract execution.  The confingency fund may not be used fowards any
increase in price for services already identified in the Purchase Price. The contingency fund may only be released
after there has been a vaiidly executed, mutually agreed-upon Change Order between Accela and the County of
Santa Barbara for Services not originally coniractad for. The Change Order shall detad a description of the additional
Services fo be provided and the costs for such Services as specified in Section 14 of the Agreement. Additional
Services o be performed as a result of a Change Order may nof exceed the contingency fund amount. |f additional
Services are expected {o exceed the contingency fund amount, parties will need to negotiate an amendment to the
Agreement for those Services,

Consultant Travel Expenses, It s expecied that Accela will incur some fravel expenses during the performance of
this Agreement. The County of Santa Barbara will reimburse ali reasonable travel expensas incurred by Accels
during the term of this Project. Travel expenses must be pre-approved in writing by the County and may not excead
the maximum amount aliowable as identified in the Purchase Price. Reasonable travel expenses include air and
ground transportation, lodging, and meals {excluding alcoholic beverages).

I, License Fees

Balvarabios T T Bty T Foms
Accela Aulomation® Server License 1 $49.985 00
Accela Automation included Named User Licenses 5 30001
Accela Automation Additional Named User Licenses 160 $319.840.00
Accela Citizen Access Use License (Based Upon 75,000 1 $18,995.00
Populaticn)
County Discount iA ($368,235.00)
Total of Fees 51899500

JS‘»” ]
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1 Included Named User Licenses are included with associaled product server license at no additional cost to

County,

L. Viaintenance Fees

Peliverables h 0 U T L T o Fees
First-Term Annual Maintenance for Accela Automation® {1 Server License and 165 §73.867.00
Named User Licenses)

First-Term Annual Maintenance for Accela Citizen Access™ {1 Server License and 1 Use $3,799.00

ticense [Based Upan 75,000 Population))

Second-Term Annual Maintenance for Accela Automation (1 Server License and 165
Named User Licenses)

18t term cost + CPI

Second-Term Annual Maintenance for Accela Citizen Access (1 Server License and 1
Use License [Based Upon 75,000 Populationi)

1% tarm cost + CP

Third-Term Annual Maintenance for Accela Automation {1 Server License and 185
Named User Licenses)

2rt term cost + CPI

Third-Term Annual Maintenance for Accela Citizen Access {1 Server License and 1 Use
License {Based Upon 75,000 Popuiation])

274 term cost + CPI

Fourth-Term Annual Mainienance for Accela Automation (1 Server License and 165
Named User Licenses)

I term cost + CPI

Fourth-Term Annual Maintenance for Accela Cilizen Access {1 Server License and 1 Use
License [Based Upon 75,000 Population])

Jdterm cost + CFI

Fifth-Term Annuat Maintenance for Accala Automation (1 Server License and 165 Namad
User Licenses)

4" ferm cost + CPi

Fifth-Term Annual Maintenance for Accefa Citizen Access {1 Server License and 1 Use
License [Based Upon 75,000 Population])

4% term cost + CPY

Lo i ST TR6.00 (1% term)
Totalof Fees . | with CPl annu

ases thereafter

CPYincreases are measurad by the Consumer Price éndeﬁ, All Urban Consumers, L{.)S~Angele.s~.Anahéim~Riverside,

and shall use the percent change of that index from January to December of sach year.

Hourly Rates for Excluded Services: $185.00/r.

MAXIMUM AMOUNT: 8573535 (Licenses + Services (exciuding contingency amount)
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PAYMENT SCHEDULE

Deliverables and Purchase Prices,

Purchase Price is set forth in Exhibit A.

a. iLicense Fees. Full payment on license fees is due upon contract signing.
b. Maintenance. First term maintenance i1s due on July 1, 2008 (upon expiration of the

existing maintenance agreement for the Accela Enterprise System). During this first
term, maintenance will cover the Accela Enterprise System and the Accela Automation
(once Accela Automation Goes-Live). Maintenance costs on subsequent terms are due
on July 1¥ following expiration of the previous maintenance term.

Payment Schedule for Services. Contractor shall have the right to issue invoices in the
amounts noted above following performance of the Critical Events gpecified below. County
shall pay undisputed amounts on such invoices that arc issued in accordance with the terms of
this Agreement within thirty (30) calendar days of receipt of such invoices.

Critical Even Paid at Event |
Due Upon Signing $130,000.00
Upon Completion of Software installation and Setup $26,454.00
Upon Acceptanee of Configuration Document $31,744.80
Upon Acceptance of Accela-Provided Configuration $34.390.20
Upon Approval of Data Conversion (From Accela Enterprise fo Accala Automation) $23,808.60
Upen Approval of APO Conversion in Support Environment $23,808.60
Upan Approval of Event Scripts in Support Environment $23,808.60
Uporn Approval of Reports in Support Environment $23,808.60
Upon Completion of all Training Courses $23,808.80
Unon Approval of Cilizen Access Configuration $52,908.00
Final Acceptance {HOLDBACK for 30 days pasi System Go-Live} $100,060.00
Consultant Travel Expenses (Billed as Incurred) $80,000.00
Contingency Fund $65,000.00

1. Events may not ccour in order indicaled,



