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SANTA BARBARA, CALI FORNI A
FRI DAY, NOVEMBER 18, 2016
9:00 A M

ARBI TRATOR:  Good norning to all.

This is a hearing on what has been styled in
the pleadings In Re: Nomad Village Mbile Home Park.

My nane is David Long. |'mthe appointed
hearing officer for this case. |'ma retired Superior
Court judge fromthe County of Ventura, that little place
just south of here. |'mtold Santa Barbarans kind of
| ook down on us, but | don't know that that's true.

| know that M. Ballantine has been in ny
courtrooma few times when | was on the bench.

In any event, let ne neet you.

Tell me your nane, sir.

MR ALLEN M nane is Tony Allen.

ARBI TRATOR:  Tony Al l en?

MR ALLEN:  Yes.

ARBI TRATOR:  And you are a representative of
t he nobi | e honmeowners?

MR ALLEN. That's correct.

ARBI TRATOR: Wl come to you.

And seated to your left is?

TRI-COUNTY COURT REPORTERS 805.963.3900
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M5. DAVIS: Lyndse Davis.

ARBI TRATOR:  Lyndse Davis. | renenber you have
an interesting spelling of your |ast nane, L-y-n-d-s-e.

M5. DAVIS: First nane.

ARBI TRATOR:  First nane. Al right, M. Davis,
it's nice you have to you here.

It's also ny understanding from M. Wagner that
Ms. Hanrick is not going to be here this norning. |Is
that correct?

MR ALLEN To the best of my know edge, she is
not .

ARBI TRATOR:  All right, very good. Just wanted
to make sure everybody is here.

And for the Respondent, please?

MR BALLANTI NE: Good norning, your Honor.
James Bal lantine, attorney for park management. Park
managenent consists of \Waterhouse Managenent Cor porati on,
which is the park manager/operator, and Lazy Landi ng,
LLC, which is the park owner

ARBI TRATOR:  Ckay, nice to have you here.

At the counsel table with you?

MR BALLANTI NE:  Yes.

MR WATERHOUSE: Ken Wterhouse, with
Wat er house Managenent Corporation, and also with Lazy
Landi ng, LLC, sir.

TRI-COUNTY COURT REPORTERS 805.963.3900
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ARBI TRATOR:  Ckay, thank you. N ce to have you

here.

A couple of prelimnary matters. In the, 'l
call them "pleadings," the briefs that Ms. Hanrick filed
there was what she styled in the initial brief -- she

styled it as a notion for sunmary judgnment, and restated
that in a second brief that was filed tw days ago, three
days ago.

Qur court reporter is making a record of the
proceedi ngs and whatever | ultimately end up deciding in
this case may get reviewed by the Board of Supervisors,
and if past history is any indication, perhaps in a court
proceeding as well. | want to nake a decent record for
us so both sides will have that.

The motion for summary judgnent, although
obj ection was posed yesterday by the Respondent, |
received M. Ballantine's objection to the sunmary
judgment notion but, frankly, a summary judgnment notion,
| don't think, is appropriate in a case such as this.
find nothing in the rules that permt the filing of a
summary judgnment in a proceeding like this.

But even if it were permtted under the rules,
summary judgment notions are creatures of statute. They
are found in the Code of Gvil Procedure, Section 437c,
and they require a certain formand certain

TRI-COUNTY COURT REPORTERS 805.963.3900
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docunent ati on, such as nemorandum of points and
authorities acconpanying the notion, such as a statenent
of alleged and undisputed material fact with supporting
docunents relating to itemby-itemmaterial facts that
are supposedl y undi sput ed.

The notion has none of that and 437c says that
a judge, or hearing officer in this case, can deny the
motion if it's not in the proper form

More significantly, it is obvious to ne there
are triable issues of material fact, which is what this
hearing is about, and if there are any triable issues of
material fact, the summary notion has to be denied.

That's not to say that the person who made the
summary judgnment notion won't win at the hearing or the
trial; they may very well. | can't tell you the nunber
of times |'ve denied a summary notion on the bench with
the thought in ny mnd, "Yeah, but this is not going to
get very far at trial, is it?"

I don't have such a sense here one way or the
other, but |I'mjust saying for the benefit of nonlawers
who are here representing the nobile homeowners, the fact
that a sunmary notion judgnment is denied sinply neans
that are triable issues of material fact, or it's not in
proper form or the rules of the rent control ordinance
in Santa Barbara and the hearing rules do not permt the

TRI-COUNTY COURT REPORTERS 805.963.3900
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filing of those kinds of notions. | couldn't find where
it's permtted, but even if | reached the nerits of what
the notion mght be, it's not in proper formand there
are triable issues of material fact, so for all those
grounds the notion is denied.

| think that's the only prehearing issue that
needs to be addressed.

M. Alen, is there anything from your
perspective that | need to address before | begin the
formal part of the hearing with listening to you and any
Wi tnesses you have and listening to M. Ballantine and
any W tnesses he mght have?

MR ALLEN: | don't believe so.

ARBI TRATOR:  Ckay. Very good.

M. Ballantine, anything prelimnarily from
you?

MR BALLANTI NE: No, your Honor. | do have an
openi ng statement before we get into evidence, but
nothing prelimnarily, which | think is the question.

ARBI TRATOR: Ckay. M. Ballentine, you're the
representative of the nobile homeowners, is that
correct -- or, I'msorry, M. Allen

M. Alen, you're the representative of the
honeowner s?

MR ALLEN:  Yes.

TRI-COUNTY COURT REPORTERS 805.963.3900
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ARBI TRATOR:  (Ckay. At this time, if you w sh
to make an opening statement of sone kind to tell me what
the case is about and what you think whatever evidence
you're going to present is going to show, I would be very
happy to hear fromyou. There's nothing in the rules
that require an opening statenent, but it is an
opportunity for you to give ne an overview of the case
fromyour side's perspective, if you wish to do that.

MR ALLEN | would just say that | don't have
an opening statement. | just recently found that | was
going to be sitting in this chair, so what | have done is
come up with sone questions when it comes down to the
expert witness, and that's the total of ny participation.

ARBI TRATOR: Ckay. Do the honmeowners plan to
call any w tnesses, other honeowners or expert w tnesses
of any kind at the hearing today?

MR ALLEN: | don't believe so.

ARBI TRATOR:  Ckay, thank you very much.

M. Ballentine, |'ve read the briefs, but if
you wi sh to nake an opening statenent, |'m happy to hear
it.

MR BALLANTI NE: Thank you, your Honor, | do.

I'd like to thank, your Honor. My it please
the Arbitrator.

ARBI TRATOR:  You can use the podium stay in

TRI-COUNTY COURT REPORTERS 805.963.3900
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your chair, however you are confortable.

MR BALLANTINE: I'll start here, if that's
okay, and | nmay nove over there because do | want to talk
to your Honor a little bit about this case, about what we
think the evidence fromthe park owner's standpoint wl|
show, and | will talk alittle bit about the exhibits. |
want to tell you about those since you' ve heard about
thema little bit in the opening brief.

ARBI TRATOR: M. Allen, | believe you have been
given the sane copy of the exhibit book that |'ve
recei ved.

MR ALLEN. That's correct, yes.

ARBI TRATOR:  Thank you.

MR BALLANTI NE: Thank you, your Honor.

As your Honor pointed out, this is a proceeding
under the Santa Barbara County Mbile Home Rent Control
Ordi nance. The applicable, I think, rules and ordi nance
governing us is that ordinance, and the rules of hearing
that are adopted under that, and that is one of the
exhibits that we've submtted in this hearing book. W
t hought it woul d be useful to have.

Essential ly, what we have here today is the
homeowners have filed a petition disputing all aspects of
a March 31, 2016, rent increase notice that was noticing
a rent increase at Nomad Village Mbile Home Park that

TRI-COUNTY COURT REPORTERS 805.963.3900
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was effective July 1, 2016.

So the ordinance, plus I'Il talk alittle bit,
and we nentioned sone applicable case law in our hearing
brief, and | just want to tal k about a couple of aspects
of the legal issues that will apply to the facts here in
terms of the facts that will be governing us today.

The ordinance restricts the amount of rent that
park managenent -- that is, the operator of the park --
can charge. Essentially, what it provides is that 75
percent of the CPl is automatically allowed in an annual
rent increase, and that's it. Anything beyond that --

t he park management does have a right to essentially have
a rent increase beyond that; however, once it goes beyond
75 percent of the CPI, then the honeowners have a right
to file petition for arbitration to object to that, and
that's essentially what's happened here today.

[t's not entirely clear to me fromthe petition
what exactly the homeowners dispute, but it appears that
t hey dispute everything, including the CPl increase, so
"Il go through the el ements of the rent increase and
expl ain t hem

The ordinance is very clear that the park owner
Is entitled at a hearing to have a rent increase that
wi Il essentially account for increased operating costs of
the park and for capital itens incurred by a park. And

TRI-COUNTY COURT REPORTERS 805.963.3900
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in fact, the governing | aw says that a park owner, since
it's restricted in the anount of rent that it can charge
has to be allowed to recover increased operating costs,
capi tal expenses and things like that, and in an anmount
sufficient for the park owner to earn a fair rate of
return.

So in this context we have sonmething different
than you woul d have in a nornal, say, apartnment renta
situation where there's not rent control and so you have
a property owner that's unrestricted as to how nuch they
raise the rents. They can raise them anything.
Presumably, in a conpetitive market they are going to
have to raise it in an amount sufficient to cover their
costs plus sone amount of profit or rate of return that
they want to nake on the investnent, and they're
primarily constrained by conpetition in the marketplace
and so forth.

Here we have rent control, so rent control
doesn't allow a property owner sinply to increase the
rent to whatever they think they want to get. There's
this limtation that | just indicated, basically an
annual limtation of 75 percent of CPl, which we're going
to talk about inalittle bit, because that's a
significant point.

75 percent of CPl -- that's a limtation. |

TRI-COUNTY COURT REPORTERS 805.963.3900
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mean when you have costs going up at CPl and you can't
even raise themto that cost, that creates a situation
for a park owner. That's the evidence we'll tal k about
here.

In addition to that, the park owner may either
want to or have to make certain inprovenents to their

property. Unlike a normal apartment building -- let's
say you build a new patio or deck or you put on a roof or
something like that, | nean you just factor that in and

they raise the rent.

In this case, that's sonething clearly the park
owner is entitled to get, but that gets reviewed in the
rent control hearing, and there will be a significant
capital itemwhich I'"'mgoing to talk about here today.

So in any event, we've cited sone cases. The
law i s clear that although a nobile hone park owner can
be restricted under a rent control ordinance, they still
have to be able to make a fair rate of return, and so to
a large degree that will be governing what's happening
here in the context of this rent increase, is the rent --
there's nust be a rent increase sufficient so that the
park owner can earn a fair rate of return, and,
obvi ously, covering extraordinary costs it has like
capi tal expenses and litigation fees, which I'Il talk
about, is a cost that the park owner has that it nust be

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 14

able to recover. If it can't recover those, it's not
only not making a fair rate of return, it's actually
| osing noney on the operation of the park.

One aspect of this case | nentioned was
litigation and adm nistrative costs that the park
i ncurred through some proceedings that we'll tal k about.
We cited a California Supreme Court case, the Galland
versus Clovis case, and it was a case that arose in a
mobi | e home rent control context. The park owner asked
for arent increase, didn't get it initially, sued the
County, won significant danages, and it went to the
Suprene Court. And the Supreme Court said what | think
Is particularly relevant here. In addition to making a
fair rate of return, one of the components of that is
t hat because park managenent under rent control ordinance
must go through an adm nistrative proceeding in order to
get a rent increase, that it nmust be able to recover the
costs of those proceedings. A nunicipality cannot enact
a rent-control ordinance, force a park owner to go
through a process such as this in order to get a rent
i ncrease w thout recovering those costs of doing so.

And again that's one of the conponents, but
only one of the conmponents of the rent increase that we
have here today, and so that would be an inportant
el enent of this, and the Galland versus Oovis case tells

TRI-COUNTY COURT REPORTERS 805.963.3900
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us that the park owner nust recover reasonable costs of
proceedings, so I'Il be talking about the costs and the
proceedi ngs.

Now, nobile home parks are a little bit of a
unique aninmal in real estate law and real estate
practice. Basically, in a nobile home park such as this
one where you've got split ownership -- you've got the
honeowners, they own their hone, the nobile hone -- and
al though they're called "mobile," they're really not that
mobile. They rarely, if ever, get noved.

ARBI TRATOR: | might have nmentioned it before
you arrived, but may parents lived in a nobile hone for
the last 20 years of ny father's life up in Buellton, so
| have, certainly, just enough know edge to be really
dangerous. | have sone know edge of nobile hone park
i ssues and rent increases and some things that they did
in that park, which has nothing to do with this one, but
just so you know.

MR BALLANTINE: | appreciate that. That hel ps
me because not everyone has that background and
know edge, so | appreciate that.

And so as your Honor knows, essentially what
t he homeowner has is a ground | ease, essentially, with
the park owner to rent the space and the inprovenents on
the space, which are typically like the utilities

TRI-COUNTY COURT REPORTERS 805.963.3900
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pedestal and things |ike that, and the homeowner does
everything el se, puts the hone on and inproves the space.

ARBI TRATOR:  The park owners at, | think it's
called, is at River Gove, | think is what it was, nobile
hone park --

MR BALLANTI NE:  Yes.

ARBI TRATOR: -- they let ny dad put up a 45-,
50-foot hamradio antenna and tower and all of that,
right in the park.

MR BALLANTINE:  Ww.

ARBI TRATOR: That doesn't happen real often.

MR BALLANTINE: That's right. It must have
been quite a nonunent in the park there.

ARBI TRATOR:  Yeah. He was popul ar. Seriously,
peopl e woul d come over to do the hamradio with himin
the evenings and that kind of thing. It was kind of a
social gathering in the park.

MR BALLANTINE: Right. And that's one aspect
of mobile home park living people like, they' re close
toget her and there's a social community there, and so
that's what we have.

So that's what we're dealing with today, is
t hat unique animal of a nobile hone park and that split
ownership, and that's the reason why rent control is
I mportant. The honeowner nakes a significant investment

TRI-COUNTY COURT REPORTERS 805.963.3900
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in their hone, and the concern is that if they're
subjected to a rapidly increasing rent, that could be a
problemfor them The flip side, though, is that -- and
| think sonetimes that's a m sperception a homreowner may
have, is that the rent control ordinance nmeans that rent
can never be increased beyond what the ordinance says --
for exanple, in this case 75 percent of CPl -- and that's
just not the case.

| nmean again, in normal conmercial real estate
or residential real estate in a rental situation, if the
| andl ord has an expense relating to the property, they
are going to have to recover that expense through a rent
increase. In this case, in the nobile hone context,
because we have the rent control ordinance, it allows the
honeowners to basically tender that issue to a hearing
process in this case here.

So rent control doesn't mean that rents can
never go up, but it does provide a format for review of
that, and that review does cone at a cost. It comes as a
cost to everyone, and Galland says that the park owner
has to get the cost that they incur going through a
process for a rent increase. Oherw se they never get it
back.

So in this case, we're dealing with a park in
t he uni ncorporated area of Santa Barbara County cal |l ed

TRI-COUNTY COURT REPORTERS 805.963.3900
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Nonmad Village Mobile Home Park. |It's near San Marcos
Pass and there are several nobile home parks in that
area. So anyway, the Santa Barbara County Rent Contro
Ordi nance i s what governs this.

It's a 150-space park. It was devel oped quite
a while ago, in the 1950s. It was initially operated by
a conpany called Nomad Village, Inc., which ranit for 50
years, and | actually represented Nonad Village, Inc.
for a while. Their ground |ease expired in 2008 and an
entity called Lazy Landing, LLC, became the new ground
| essee.

And let ne talk about that for a second. This
IS not an unusual situation in nobile home parks.
Sometines the operator of the park is, basically, a
ground | essee -- sonebody owns the ground, the land, they
don't want to run a park and so they basically | ease out
the land, and that's always been the case for Nonad
Village. Nonad Village, Inc., was the ground | essee for,
like | said, 50 years, and then Lazy Landing took over
the ground | ease or entered into a new ground | ease with
the property owner.

So when we tal k about the park owner, we're
tal ki ng about Lazy Landing because they don't own the fee
interest but they own the long-termleasehold interest.
They contract to an entity called Waterhouse Managenent

TRI-COUNTY COURT REPORTERS 805.963.3900
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Corporation, which, then, is the actual park operator
They provide the manager, they enploy the on-site manager
and they provide managenent and oversight of the
operation of the park, the actual day-to-day operator on
behal f of the park owner, Lazy Landing. And those are
two terms we see in the code, "operator” and "owner," and
under that, Lazy Landing is the owner, \aterhouse
Managenent is the operator.

M. Ken Waterhouse is here today. He'll be
testifying and tal king about the things that the park
management does to operate this park. They are,
obvi ously, the ones that incur all of the expenses of
operating the park and they are the party in interest
seeking the rent increase here, now that the residents
have objected to it and essentially tendered this as a
hearing issue.

So let's talk about the rent increase a little
bit. | want to go through a few of the exhibits to |et
your Honor know what the evidence will showin this case.

First we have Exhibit 1, the notice of rent
increase. | guess you can say that's the docunent that
started this proceeding. Under the nobile home residency
law -- and | should note that's another background
underlying this proceeding, is a California Cvil Code, a
portion called the Mbile Home Residency Law, and that's

TRI-COUNTY COURT REPORTERS 805.963.3900
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the group of statutes that govern rel ations between the
park owner and the tenants relative to the --
essentially, the ground |leases that the tenants have in
t he park.

VWhat the Mobile Home Residency Law, or MRL
says is that any notice of rent increase nust be at |east
90 days, so it nmust be at least 90 days' notice of a rent
increase to the honeowners. \Wat the ordinance says is
that the park can only raise the rent one tine a year, So
once every 12 nonths, or not nore than every 12 nonths.
So on March 31, the park managenent issued a notice of
rent increase, effective 90 days after that, or maybe 92
days after that, but anyway, July 1, 2016

So Exhibit 1 is the notice of rent increase,
and one of the things that it says is that it does inform
t he homeowners, as the ordinance requires, that the rent
increase is in excess of 75 percent of the CPI, and so
they give notice of that.

It also let's the homeowners know that there
wi |l be a meet and confer avail able for homeowners’
representatives, if they choose to designate
representatives and send themto that neet and confer.
That's required by the rules. That's in Exhibit 1, in
the notice.

The notice goes one step further in also saying

TRI-COUNTY COURT REPORTERS 805.963.3900
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that there will be an informational nmeeting for al
residents that park managenent will provide. That's not
required by the order, but managenent deened that to be a
good idea in this case, to have the opportunity for al
honeowners to come and understand the basis for the rent
I ncrease.

ARBI TRATOR: | recall that fromyour brief,
t hose took place on the same day, one at 6:00 and the
more formal meeting with the representatives at the
mobi | e home owners at 7:30 that evening.

MR BALLANTINE: Exactly, that's right. And it
was noticed here and did occur on those days, and
M. Waterhouse was present and he will talk about that.

The other part of the rent increase notice was
a spreadsheet, Exhibit 2, and | think that this will be a
useful docunment in this hearing because it delineates
what the conmponents of the rent increase are in what |
think is an easily understandabl e fashion so that we can
see each and every conponent and then we can tal k about
what those conponents are. They all have support.

Thi s docunent, Exhibit 2, was prepared by
Dr. Mchael St. John, who, actually, 1'd like to
i ntroduce right now.

This is Dr. St. John right here.

ARBI TRATOR:  Good norning, Dr. St. John.

TRI-COUNTY COURT REPORTERS 805.963.3900
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DR ST. JOHN: Good norning, Sir.

MR BALLANTINE: Dr. St. John is an econom st
and his area of specialty as an econom st is rent contro
proceedi ngs, and he's a specialist at preparing anal yses
relative to returns and to prepare rent increase notices
that comply with rent control |aws.

The ordinances are all different. One of the
things, in California there's no statew de rent control.
Many jurisdictions have them They are all a creature of
the local jurisdiction, and so in this case --

ARBI TRATOR: | understand the state statute
sinply enpowers the local entities to be able to do that.
MR BALLANTINE: That's correct, yes.

So they have different conplexions but, as
Dr. St. John will say, they have say |ot of conmonality
as well. Dr. St. John | ooked into this ordinance and
he' Il talk about that.

So in any event, this spreadsheet was prepared
by Dr. St. John and it explains in nuneric fashion the
basis of the rent increase.

And | will note -- we don't have to go to it
yet -- but Exhibit 3 is a useful document to go with
Exhi bit 2 because it's nore of a narrative explanation of
each of the itens. It was condensed onto one page and
it's again a narrative explanation, and so Exhibits 1
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through 3 were all given to the homeowners within the
rent increase notice to let themknow of the rent

i ncrease and what the basis of the rent increase was, and
again | think they'Il be useful documents in this
hearing, to understand what they are. We'Ill talk about
themnore, but let me just go through themon Exhibit 2
so that we get a little bit of an overview.

The first component is the CPl increase, and
that is variable, and the reason why it's variable is
that the CPl increase is a percentage and it's a
percentage of the homeowner's base rent. Every honmeowner
has a different base rent, or potentially a different

base rent because when there's a turnover -- that is,
when a nobile hone sells, then there's a right by the
park owner every five years to increase -- | should say

if there hasn't been a sale in the preceding five years,
there's a right by the park owner to increase the rent by
10 percent. So they call that a limted vacancy control.
It puts a lid on the amount of rent that it can be

i ncreased when there's a sale, and what that does is,
essentially, it, depending on how you |look at it,
protects the honmeowner's investnent in the hone because
it allows -- it makes that hone valuable, the on-site
rent controlled aspect of the home val uabl e because the
rents have some limtation on what they can be increased
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From the park owner's perspective there's kind
of a rent control premum-- that is, the honeowner gets
to sell something of value -- that is, an on-site nobile
hone that has val ue because it's on site, so it's all set
up and it's under a rent control, there's a limtation of
rent, which is usually well bel ow narket.

So there's a premumthere that the seller
homeowner/sel l er gets to enjoy, but on the other hand it
al so helps stability in nmobile hone prices, and so when
sonmebody buys they know that when they sell there's going
to be alimtation on the rent increase when they sell,
and that hel ps preserve value, so those are kind of the
conpeting issues there.

But in any event, what that means for us today
is that -- so what we're tal king about is having these
various sales in these parks and so rents are not all the
same, |like you may have in an apartnent conplex or
simlar, at least. There's some range, not a huge range,
but some range, so the nunbers are a little bit
different, so that's why the nunbers are variable. And
again, the CPl increase is a percentage, the CPl itself
Is a percentage, and then we go to 75 percent of that
per cent age.

Now, one thing that did come out of the meet
and confer was that the honeowners felt that instead of
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the CPl being 2.4, the applicable CPl being 2.4, it
shoul d have been 2.3. The park owner agreed with that,

or said that's a reasonabl e argunent and agreed to that
and made that, actually, adjustnent. So although it was
noticed at 2.4, the rents that were actually charged, the
CPl increase was actually 2.3, or 75 percent of 2.3.

ARBI TRATOR: To make sure | understand it, the
notice said that the park was basing its right to
increase the rent based on CPl by 2.4 percent, and at the
meet and confer conference you had, the nobile home
honeowners, said, well, our information is it should only
be 2.3 and essentially the park said close enough we'll
go with that?

MR BALLANTI NE: Exactly.

And in fact Dr. St. John will even tal k about
that, the CPl increase and where the nunber came from
and we agree the honeowners were correct.

What's essentially happened is over time the
index that's referred to in the ordinance no | onger
exi sts, so there's now kind of a successor CPl index, and
we think it was perfectly appropriate, the nunber -- the
i ndex that the homeowner said should be used, and like
your Honor said, it was close enough, it really doesn't
make a huge difference, but | did see what | understood
t he homeowners' position in their brief was that they
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have a dispute with the CPl nunber, and | think that's
been resolved. W can |ook at that, but | think that
we're in agreement on that nunber.

ARBI TRATOR:  Ckay.

MR BALLANTI NE: The next increase is what's
called, line item2, an MNO increase, and that's stands
for maintenance of net operating incone, MO .

And Dr. St. John calculated that. He's
qualified to do that. He will talk about how that was
done. This particular MNO increase was done pursuant to
the Santa Barbara County Rent Control O dinance, which
has a specific way that it's supposed to be cal cul ated,
and he'll talk about that. And I think Dr. St. John
actual ly calls the ordinance a nodified MNO approach,
and that's what was cal cul ated pursuant to that.

And basically the idea of that is, since --
well, we're dealing with a rent control ordinance that
puts a limtation on the anount of rent that a park owner
can increase, and so the one hand, for the homeowners,
you're trying to get stability, but to the park owner,
the park owner has to be able to recover their increased
costs, so the idea of the MNO is that it's a formula to
make sure that the park owner is in fact, when they have
I ncreased operating costs, that they can recover those
i ncreased operating costs through rent increase. So it
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cal cul ates that, says what that nunber is, and in this
case there was a calculation of $29.31, and basically
that's to reflect the increased operating costs fromthe
| ast tine there was an MNO done for this park, which |
believe was in 2011, and Dr. St. John will talk about
that, how that was cal cul at ed.

Now, these are permanent rent increases. SO
t hey have tenporary and permanent rent increases. A
permanent rent increase changes the base rent and that's
it, the base rent then becomes a new number going
forwards, at least until -- | would say forever, but
until the park closes down or sonething, no longer is a
park or sonething el se dramatic changes.

A tenporary increase is, by definition
tenporary, nmeaning it's of alimted duration. W'l
tal k about what those durations were, but essentially the
tenporary increases were -- they are tenporary, and the
i dea behind a tenporary increase is that it's -- it's
to -- well, let me back up for a second.

The idea behind a permanent increase, for
exanple, the MNO, is to try to take an estimation of
what the general day-to-day operating costs of the park
are that have the gone up, because especially, again, if
we have a rent control reginme that does not allow an
annual rent increase of a full CPl, what we're generally

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 28

going to find happens over tinme is that the operating
costs to run a park exceed the anount of the rent

I ncrease, which is not unusual because the rent increase
on an annual basis is only 75 percent of CPl, unless
sonmet hing extraordinary is done. So the MNO is to try
to pick up whatever that increased operating cost is, the
day-to-day operating costs.

The tenporary rent increase is different. The
idea for that is to conpensate the park owner for an
extraordi nary, nonrecurring cost.

Now, there's, | think, a little confusion by
the homeowners in their brief as to the nature of a
tenmporary increase, that that could only be for a capital
| nprovenent or expense, and that's not the case. The
capi tal inprovenent or expense is a great exanple of a
tenporary rent increase because, alnost by definition,
it's a nonrecurring cost. For exanple, you put a new
roof on the clubhouse, or you build a new cl ubhouse, or
you expand the clubhouse. Well, that may happen nore
than once in the life of a nobile hone park but it's not
going to happen every year, that's not an operating cost.
|f one year you add onto the clubhouse and have a huge
cost for that, if that were going to be the basis of a
temporary increase -- excuse ne, if that were going to be
the basis of a permanent rent increase -- in other words,
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if we said our operating costs have gone up by $500, 000
this year, the honeowners would say, well, wait a mnute
that's not fair, that's not true you know, you just had
this one-tinme, big expense because you built this
cl ubhouse, but that's really going to have a |life of sone
period of time, that's not an appropriate, to nake that
the basis of a permanent rent increase because that's not
a recurring cost, that's an extraordinary cost. And
maybe they won't have it all in one year, construction
sonmetinmes make nore a year, but the point is that you're
going to have a group of expenses that are not going to
be reoccurring every single year. |It's not a reflection
of an increased operating cost, it's an unusual or
extraordinary event that happened, and so in this case
we've got sone capital inprovements that are the basis of
the rent increase.

The other aspect of the tenporary increase,
t hough, are professional fees, and the homeowners say
that, well, that's not a capital expense. Well, maybe
that's not a capital expense, although sone of it does
actually relate to capital itens, but it's an
extraordinary cost, and we'll talk about what those were.
This isn't something, hopefully, that will be recurring
every single year. This did take place over several
years, but it was for extraordinary proceedings relating
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to a rent increase and a protracted |awsuit by the
homeowner s agai nst the park that the homeowners |ost that
the park had to defend. Those are extraordinary. W're
not claimng those are normal operating costs, but we are
claimng the park owner should be able to recover those
in a tenporary rent increase, and the Galland case tells
us the park owner is entitled to to recover it, and we
are putting that as a tenporary increase because that's
more fair to the homeowners than to say that forever the
park is going to have massive professional fees every
single year, year in and year out, so that's the basis
for that.

So let ne talk about what the evidence wll
show about the capital inprovement expenses. There were
basically two conponents of that. One was for common
area street paving inside the park. There's some roads
or streets or driveways, however you want to call them
They are not the public street, they are on the park
property. They are the roads in and out of the park and
to get to all of the spaces in the park and for some
parking areas that are common to everyone. The park
resurfaced them fixed themand striped them-- striping
meani ng pai nted -- as necessary, and that cost, and we
have invoices for that, $274,000 and change, and that was
an expense that the park had.
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ARBI TRATOR: 274 K?

MR BALLANTINE: Yes. |It's right here on
Exhibit 2, and then we'll have some backup invoices.

And actually maybe this is a good tine to
mention the backup invoices, your Honor, would be Exhibit
6. And Exhibit 6 has a spreadsheet on the front that
shows the breakdown, so it shows the streets, that it was
done by Astro Paving and that there were three paynents
made to Astro Paving as the job progressed, and they al
totaled up to the $274,000 and change.

ARBI TRATOR:  (kay.

MR BALLANTINE: Then the second conponent is
conmon area electrical work, and that was $59, 000, al nost
$60, 000, and that was to basically install tw new
transforners, electrical transfornmers. One of the
transforners was to power the -- we'll call it the
recreational and office building, the building that is
the recreational room open to all residents, the office
that serves all of the residents, the pool area that
again serves all of the residents, and this kind of a
pool house. So obviously, all of that is common to the
entire park, that's comon area, and so one of the new
el ectrical transforners was devoted to that building.

The second transfornmer was devoted to the
| aundry room the park |aundry roomthat consisted of a
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nunber of washers and dryers and some other utilities
that again are conmon to the entire park.

The third area was a line extension within the
park, and that's diagramed in Exhibit 6. | guess
M. Waterhouse will go through that, but there are sone
drawi ngs. The draw ngs were prepared by a | oca
el ectrical contractor, or electrical engineer, JWE, and
they prepared drawi ngs of all of these three aspects of
this electrical conponent.

And then the contractor was Taft Electric
Conpany, and their invoice is there, and they broke out
the three different projects, or at least, | think, two
of them the line extension and the common area
transforners, and there's a breakdown of what the three
costs were. Maybe, like | said, it was probably two
different costs.

ARBI TRATOR: | see the letter fromTaft,
September 12, 2012, concerning that.

MR, BALLANTINE: Correct.

ARBI TRATOR: Al right.

MR BALLANTINE: That was the cover letter, and
then Taft does have sone progress billings in there, and
that's where the breakdown is for the two projects.

And also in there is -- yes, here we go -- it's
V14, page nunber. ©Ch, it does break them down, the two
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transforners. Space 92, that was the |ine extension for
space 92 with a schedul ed val ue of $7,000 and change, and
then there's two other values for the two transformers of
$22, 000 and $25,000 and change.

ARBI TRATOR:  Looki ng at your evidence book,
Homeowners, do you find the pages that he's referring to?

MR ALLEN.  Uh-huh

ARBI TRATOR: Good. Want to nake sure you're
tracking with us.

MR BALLANTI NE: Thank you.

Al right, so essentially Exhibit 6, then, is
the information that will be in evidence about the
capi tal inprovenent costs.

So going back to Exhibit 2, then, Exhibit 2
shows us what those costs were for those two items, and
it shows that it was broken down by 15 years, so let ne
tal k again, go back to the ordinance.

What the ordnance says is that if the park has
capital items, they break them down by capita
I mprovenments and expenses. | don't think it's materia
as to which it is. W can |ook at the definitions and
even possibly have an argunent as to which things are
| npr ovenents.

ARBI TRATOR: It ends up proof solid, apples to
or anges.
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MR BALLANTINE: Exactly. The treatnment is the
same under the ordinance, so we call themcapita
I mprovenments and expenses because it doesn't really
matter.

What it does say, in any event, is that they
shoul d be anortized over a reasonable period, and that a
reasonabl e financing charge should be applied, and so in
the capital inprovement and expenses itens we've broken
It out by 15 years at a financing rate or interest rate
of 9 percent.

And to try to mnimze controversy on this --
this has a little bit of history. The years, the 15
years was chosen because at a prior hearing that we'l|l
talk about in a little nore detail, hopefully not too
much in this hearing, but in a prior hearing in 2011 when
there were sonme capital inprovement itens, the
honeowners, through an expert w tness that they brought,
Dr. Kenneth Baar, B-a-a-r, a colleague of Dr. St. John's,
Dr. Baar opined that for work of this type, because we
were tal king about street paving and electrical work, a
15-year anortization would be an appropriate period of
time, so we decided again to try to mnimze the
controversy and go with it, so that was chosen

And we think that's reasonable, by the way. So
we agree with that. It's not unreasonable for these
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items, so we went with a 15-year period. W think it's
reasonabl e and we think it's conceded essentially by the
honeowners' representative through the qualified expert
w tness that they had.

The interest rate of 9 percent was chosen
because at that 2011 hearing the arbitrator awarded a
financing rate of 9 percent. W think the sane factors
are in play now W thought it was reviewed once and an
arbitrator found that to be a reasonabl e nunber, that was
a reasonabl e number to go with. M. Waterhouse and
Dr. St. John will also testify it's a reasonabl e nunber
in the industry, looking at it, the 9 percent interest
rate.

| would note that the park owner has to get a
rate of return or interest for the capital itens if they
are not going to collect it now, because essentially what
they've done is, as the evidence in Exhibit 6 shows, that
in 2014 they paid out the noney, $274,000 plus $59, 000,
about $333,000. That was cash out then. Under this
ordi nance and under the rent proposal, we have to wait 15
years to get paid back. $333,000 over 15 years, that's
worth a lot less, spreading it out over 15 years, than if
we were to get it today. The park owner had to spend the
money today. Taft Electric didn't want to wait for 15
years, nor did M. Mloney at JMPE, so the park had to
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pay for it now That's not a surprise. That's not
unusual . | can't imagine it's remotely controversi al
that the park had to pay it.

But to recover the noney that they had to pay
out over 15 years -- they need to get a rate of return on
that, or we believe under the |aw that would be
confiscatory, it would deprive themof a fair rate of
return. They would be | osing noney if they had to extend
and go out $333,000 now and take 15 years to recover that
money. So that's the reason for an interest rate, and
the 9 percent was a reasonable rate in the industry and
something that an arbitrator found in simlar
circumstances to be reasonable. Again to try to mnimze
controversy, thought that was a reasonable number to go
Wi th.

The next area of the tenporary increase are
prof essional fees. $400,000 of that was to reinburse the
park for nonies incurred through February of this year
for defense of homeowners' appeal of a |awsuit
essentially stemming fromthe 2011 rent increase.

Those were all driven by, essentially, the
honeowners either appealing the rent increase awarded by
the arbitrator in 2011 and forcing the park to have to
defend that and pursue | egal proceedings necessary to
defend that and secure an arbitration award, which the
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park owner did, and to a substantial degree; and to
defend against a lawsuit that we'll talk about a little
bit that the homeowners brought claimng that the park
owner is not entitled to collect any rent from2008. The
homeowners | ost that |awsuit, but the park had to defend
it, and that was a fairly expensive and protracted

pr oceedi ng.

ARBI TRATOR:  Were any sanctions inposed during
the lawsuit by Judge Anderle or Judge Sterne under 128.77?

MR BALLANTINE: No, your Honor. They were not
requested and they were not --

ARBI TRATOR: Wl I, the Court has the authority
todoit onits own notion under that Code of Civil
Procedure section and | didn't see any reference to it
and | was just curious.

MR BALLANTINE: No. There was some discovery
sanctions that were inposed against the homeowners at
some point in tine although they were ultimtely not
assessed or agreed not to pursue that, and that was
di scovery sancti ons.

But no, there were no 128.7 sanctions, although
| think that that case probably would have qualified for

it. It wasn't in the park owner's interest to litigate
that issue. We think it's a nore straightforward
approach to do it now. | nean regardless, really, of
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whet her or not it was frivolous or not -- | think it was,
but we can kind of --

ARBI TRATOR: | was just thinking if there was,
there may some credit issues --

MR BALLANTINE: Oh, yes, absolutely.

ARBI TRATOR:  -- depending on what nmy ultimte
ruling is in this case.

MR BALLANTINE: | agree conpletely. If the
park owner has received anything fromthe homeowners or
any honmeowner in that, then the honeowners woul d be
entitled to a credit.

| would note that the park owner did obtain
costs through a nenorandum of costs agai nst the honeowner
and that was never paid. So if it were paid, that woul d
be a credit, | would concede, but it was never paid. So,
you know, it's outstanding, but I think it would be
resolved if the park owner were to recover the fees and
costs in this case, and that woul d probably be a good way
to do it, since | don't think the honeowners --

ARBI TRATOR: The costs that were incurred in
that litigation is not part of the $400,000 that is
represented by the menorandum of costs that were
approved?

MR. BALLANTINE: It is part of the $400, 000.

ARBI TRATOR:  Ckay.
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MR BALLANTINE: Well, | guess | should say
kind of a yes and no, your Honor. The $400, 000,
actual ly, at the end of the day, the park incurred
through the billing that you' Il see, it will be in
evi dence, about $407,000. The park owner just rounded it
down. | think at the tine we didn't have an exact
figure, but in any event the park owner is willing to
take the $400,000. It's just an easier nunber to round
down and go with.

So one way to look at it is -- | don't think
the costs were $7,000, but in any event -- but
neverthel ess, the itemzation in that exhibit would
include all of the costs that went onto the cost bill, so
our position would be that if park owner recovers the
$400, 000 through this rent increase, then the costs would
be satisfied, and we agree that that's the case, and that
woul d be a good result for the honeowners' representative
in the sense that | don't think she needs to have an
outstandi ng judgnent in the way of a cost bill hanging
over her head. The park owner got the costs awarded,
never took any steps to collect it.

ARBI TRATOR:  Under st and.

MR BALLANTI NE: The second conponent of that
is $110,000, and that's for what we call the space rent
i ncrease proceedings -- essentially, this proceeding that
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we're in now.

Now, where did the $110,000 cone fron? Again
we thought that it was a reasonabl e number because that
was the anount of fees and costs awarded to the park
owner in the 2011 arbitration, and so |ooking at a
simlar proceeding, we were |ooking at a simlar nunber.
That was a retainer nunber, and let me explain to your
Honor why that is. There's alittle bit of a nuance
here, but | think it becones pretty clear.

So retainers are not unusual for professiona
services, but the unique thing about this is, because
we' re under the nobile hone rent control ordinance and
we're under the |aws, basically the way it works is that
the park owner has to notice a rent increase, which the
park owner did, as we've been tal king about.

Utimately, if the homeowners choose to
chal l enge that, then a proceeding |ike this happens. At
the end of that proceeding -- | don't think there's any
di spute fromthe park owners -- the honeowners conceded
that in the last proceeding, that the park owner is
entitled to recover its reasonable fees and costs
incurred in that proceeding, and the park owner is
entitled to get that awarded by the arbitrator at the end
of the proceeding, kind of like a |lawsuit case where you
go to court, there's a judgnent issued, and then if
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there's an attorney's fees contract clause or statute in
play, then after the end of the proceeding, the
prevailing party's determned and the judicial officer
makes a determ nation based upon the evidence of what an
appropriate fee award is, fee and cost award is to the
prevailing party.

I think, at least fromthe last time around in
2011, the honeowners and the park owner agreed that was
the appropriate proceeding to use here. So essentially
what happens is there's an arbitration and then
afterwards the park owner submts its fees and costs, the
honeowners have a chance to conment on it, the hearing
of fi cer then nakes an award based upon the evidence
that's before it.

Now, obviously, right now we're in November of
2016. Wien the park owner had to issue the notice of
rent increase, that was in March of 2016, so we're
| ooking at sonething in the future that is conceivably
when we are standing before your Honor now, in the
future, and asking for a rent increase and for an award
of fees to conpensate the park owner for that proceeding.

The exact nunber, obviously, isn't known in
March of 2016. But why does it have to be a conponent of
the rent increase at the time? Because the ordinance
says that the hearing officer cannot award any nore than
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the park owner noticed back when they issued the rent
notice, so the park owner has to issue a rent notice that
it's going to want to have included costs of an
arbitration proceeding, they want to include that in the
notice so that it's, hopefully, expeditiously done in one
proceedi ng, so they have to cone up with an antici pated
nunber of what that is because otherw se, even if a
hearing officer agreed that the park owner is entitled to
every dine that it asks for at the end of the hearing, if
it didn't include that nunber in the rent increase
notice, then the hearing officer is in a position where
they are awardi ng nore noney that was noticed by the rent
I ncrease notice, which the ordinance says we can't do.

Soit's alittle bit of a chicken-and-egg
thing. So the rent increase notice, if the park owner is
going to ask for fees, and we are for this proceeding,
then the notice has to include a factor to cover that in
order to be a valid notice, in order to enpower the
arbitrator to actually nake an award that would stand up
under the ordinance, because otherw se again the award
woul d concei vably exceed the ordinance.

So that's why it was done in a retainer idea --
in other words, an estimted anount -- and the anount was
pi cked as a reasonable amount with the idea that in 2011
there was an arbitration award of a certain amount, and
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so that's where that nunber came from That was the
nunber awarded by the arbitrator in the |ast proceeding.
What will happen with that may be a little bit
of a question. What's essentially happened since
February of this year, the $400,000 figure, is that the
homeowners have twi ce appeal ed the 2011 arbitration award
adm ni stratively and the park has gone through two
adm ni strative hearings. Actually four admnistrative
hearings -- two Board of Supervisors hearings and two
arbitrations which have resulted in an arbitration award
bei ng i ssued on August 26 of this year, and so actually
in the interimsince the notice was given there's been
more proceedings than just this one, so nore than were
anticipated by the park owner at the tinme, so we nmay not
even be with the $111, 000, but the park owner will have
to deal with that. W can't ask for nore than the
$110,000. But what we may proffer to your Honor is, if
we conme up wWith a new nunber, is extending it over nore
years than the seven years. That woul d keep the number
down and that nmay be one approach to -- we'd really like
to resolve everything in this hearing instead of having
to do another rent increase notice and potentially
anot her hearing. | think that's, frankly, in everyone's
interest, to have some judicial econony here. So we'll
provide a little nore meat on that. Dr. St. John is the
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one who does these type of analyses and can tal k about
how this was prepared and done.

| would note that in this case both of those
fees are allocated over seven years. You know, the seven
years, there's nothing necessarily magi c about that.
There's no, really, reasonable life of that, although
it's about five years' worth of litigation so, you know,
seven years seened |ike a reasonable tine frame to extend
it out over.

The other thing is, again trying to mnimze
controversy, the 2011 arbitration included some
conponents for professional fees. That was a seven-year
amortization as well. The arbitrator found that was
reasonabl e then, we thought it was reasonabl e now, so
that's the reason for that nunber

So those are the conponents.

So then in Exhibit 2 we have a sunmary to see
howit all adds up, and we have the CPl increase that's
variable, the MNO increase at $29.31 for pernmanent rent
i ncrease, and then we have the two tenporary increases,
one is 15 years and one is seven years, and that adds up
to a total of $108.61. O that, the largest portion,
$79.30 is a tenporary, for either seven or 15 years.

As | said, Exhibit 3is alittle bit of an
expl anation of these. It's a nice summary. | think it
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wi |l be something that we can go back to after this
hearing and reference to have a little bit of a sunmary
of what each of these conponents did, and again this was
designed to also informthe residents of what the
components were of this rent increase.

Exhibit 4 1 won't spend much time on right now
This was the MNO analysis prepared by Dr. St. John, and
he will let your Honor know how he did that and how t hat
was cal culated and how it was that he arrived at the
nunber that he did.

Two things, the two docunents at the end of
this exhibit are the two CPl -- or two CPl docunents.
The first -- so the last two, of the last two pages of
this exhibit, the first of the two, so second to last, is
CPl, but | call it base nunbers. Those were used in the
MNO anal ysis because it's got a CPl conponent that
Dr. St. John will talk about, and he's far better
qualified do that than I, so I'll et himdo that.

The next page of that is the February 2016 CPI
i ndex, and that's what was used to calculate the CPl rent
increase that | tal ked about earlier, and what the
ordi nance says is that the CPl index, you' re supposed to
use the 12-year -- | guess they call it the 12-year
average for the month preceding the month in which the
rent increase notice was issued. The rent increase
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noti ce was issued in March and so we | ooked at February,
and, indeed, February was the latest or the nost recent,

| guess is the way to look at it, at the tine, in Mrch,
it was the nost recent CPI index that was there, that was
avai | abl e.

And in that you can see the 2.4 and the 2.3
nunbers. Now we have the index as Los Angel es, Riverside
and Orange County. It's called something different than
the ordinance because it's changed, but that's a
reasonabl e number and that's a reasonable index. And if
you look at it, it's kind of the second entry down in
terms of there's a U S. city average and then there's the
Los Angel es, Riverside, Oange County, and if you follow
over to the right it says there's a percentage change and
it says "Year ending January 2016" and then "February
2016," and that's a 2.4, and that's under the index for
all urban consumers, CPI-U

Then if you go a little bit to the right
there's another set of numbers, and those are for urban
wage earners and clerical workers called CPI-W and if
you | ook for the year ending February 2016, there's a
2. 3.

The homeowners, if | understand it correctly,
took the position that that was the index that should
have been used. Ckay, fair enough. W're willing to use
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that, and did use that, so that's the nunber that was

used and so the CPl increase was 75 percent of the 2.3.
The next exhibit is Exhibit 5 and those are

books and records, profit-and-loss nunbers for the park,

and Dr. St. John used those for the CPl -- I'msorry, for
the MNO cal cul ati ons.
Next we have Exhibit 6. | think | tal ked about

that. These are the capital expenditure items. They are
the invoices, the plans and the actual checks and sone of
the noney, at |east, that was paid to the contractors.

Exhibit 7, your Honor, is the invoice, or it's
really a sunmary of account of the |legal proceedings from
Novenmber 2, 2011, to February 29, 2016, and this involves
essentially what | would call predom nantly the rent
proceedings -- collectively, the rent proceedi ngs because
they all govern -- they all related to the park
owner' s professional expenses or |egal expenses rel ated
to obtaining the 2011 -- and securing the 2011 rent
i ncrease and def endi ng agai nst the honeowners' clains
that the park owner wasn't entitled to charge any rent at
all in the park.

There are sone entries, as | think the
homeowner s have pointed out, that probably relate to
dealing with the County on securing the permts and
approvals for the capital expenditures, the capital
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expense itens, primarily the permtting on the electrica
infrastructure to the argunent that that doesn't relate
directly torent. | think it does because it really
relates directly to a rent increase for a capital item

The other way to characterize it would be as a
capi tal expense item because it's professional fees
dealing with securing the permtting for the electrica
itens, and professional fees is part of -- just like the
engi neering fees for designing the electrical system
woul d be essentially a capital item So really, either
way you look at it it's a tenporary rent increase natter,
doesn't deal with the day-to-day operation of the park,
and dealt with an extraordinary event -- that is,
securing the permtting for the electrical systemin the
park.

There's | east one entry per day for which
there's a bill, and each itemattenpts to explain in
detail the professional services perforned or the
out - of - pocket expenses incurred by ny office in order to
do this litigation or legal work that's reflected
therein. It's pretty detailed, and in fact it's 36
pages. And we see, then, at the end on the |ast page, as
| indicated, it actually exceeds $400,000. It's
$407, 000.

The next is the invoice for the $110,000, and
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not much there. It shows the balance. It shows that the
hourly rate for the work perfornmed under this would be
$450 an hour. That was ny standard rate being charged
ever since at |least March 31 of this year and the
foreseeabl e duration of this proceeding.

And the back side of that page is the check
that was issued in paynent of that retainer

Exhibit 9, | guess, is kind of an interim
exhibit. There is an invoice for St. John & Associ ates.
It's really a summary of invoices to show the charges
that were made. Some of those in Septenber 2011 were
al ready recovered in the prior proceeding, and at the end
of this we'll item ze what's not been paid. And in fact
there's an update because, obviously, this only goes
through February of this year. There's nore expenses
after that tine, including today.

Exhibit 10 and 11 | thought woul d be useful
docunents for your Honor. | guess this gets into the two
cases of litigation that we'll be tal king about, and the
reason why | thought it was useful was these are the
court dockets for these two cases, so it gives your Honor
a good idea of all of the documents that were filed.

Some of the other exhibits that | have here are
what we thought were sonme of the nore significant
docunents in that case, primarily court rulings. The
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nice thing about the court rulings, or nost of them have
an actual decision that explains the factual background
for the issue being ruled on as well as the basis for the
ruling, so they provide a nice explanation of what the
I ssue was that was adjudicated by the judicial officer.
| included a few pleadi ngs, but not nany.

So, obviously, the docunments were vol um nous.
| didn't think it was efficient for everyone here to
present binder after binder of all the pleadings and
di scovery in the case. | think that the pleadings are
sumarized in other court filings. The pleadings and
ot her court filings are summarized in Exhibits 10 and 11,
t he dockets, and the work on the park side, at |east,
relative to the pleadings and the briefing and the
di scovery and everything else is item zed in sone detail
in the invoice or the summary of account, Exhibit 7 that
| tal ked about, but Exhibits 10 and 11 are the officia
record of the court, the docket of the court and give
your Honor a good idea of what docunents were filed, when
it was filed, again who filed it, what the document was
cal led, et cetera.

So the first case summary -- | guess | should
provide a little bit of background for this case. |
tal ked about in the hearing brief so | won't repeat it or
go into detail, and I"'msorry the hearing brief was so
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long but | tried to provide a summary of what was a
fairly lengthy proceeding.

ARBI TRATOR:  Oh, | couldn't tell you from
menory dates and filings and hearings and all of that,
but | certainly read everything that you presented, just
as | read everything that Ms. Hanrick presented for the
honeowner s.

MR BALLANTI NE: Thank you. Appreciate that.

So we tried to provide a nice, chronol ogi ca
sumary. So essentially what happened was the arbitrator
after a hearing issued an award on Decenber 20, 2011
The park was satisfied with the award. It awarded about
$96 out of $161 requested. The park was willing to live
with that. The homeowners were not; they appealed it to
the Board of Supervisors.

The park owner then decided to do a limted
appeal on one issue, which had to do with a ground |ease
expense passed through the park that the park owner
thought they were entitled to. The arbitrator saw it
differently.

It went before the Board of Supervisors. The
Board of Supervisors elimnated every single rent
i ncrease granted by the arbitrator, including the
increase in property taxes, and renmanded the property tax
for reconsideration by the arbitrator.
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He did, and he upheld his prior award.
Everything el se had been vacated by the Board of
Supervi sors.

The park owner thought that was an extrene
violation of the law and the ordinance and so filed a
w it proceedi ng against the County nam ng the honeowners
as real party ininterest, and that's what Exhibit 10 is,
it's the docket for that, and | think | called it the
Nomad writ proceeding, and so that was essentially to ask
the Superior Court, Judge Anderle, to review the Board of
Supervisors' action in vacating the entire arbitrator's
awar d.

The homeowners appeared in that proceeding,
they participated in that proceeding, they filed a nunber
of notions and requests for discovery, which were
actual l'y denied because it was a wit, admnistrative
wit preceding. It's not done with discovery, it's done
on the admnistrative record, which I'Il note is
reflected in the case sunmary on page 3. |t notes that
volunes 1 through 5 of the -- maybe even nore than
that -- no, | guess that's right, 1 through the 5 of the
adm ni strative record was filed. That was filed back in
early 2013.

Initially the park owner thought that this
woul d be adjudicated fairly quickly because it's just on
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the admnistrative record and briefing, but you'll see
there's a nunmber of notions that were filed by the
homeowners that protracted these proceedings for about a
year .

Utimately, the wit of mandate issue was

tendered to the court. It was briefed. The park owner
submtted a lengthy brief on the topic on the |ega
i ssues regarding -- well, legal and factual issues from

the admnistrative record regarding the rent increase,
and it was heard by Judge Anderle and he issued an order
and that's one of the exhibits here.

That's a useful docunent because he does, as he
often does, a very detailed explanation of the factua
| ssues tendered before himand his resolve. The resolve
was primarily to uphold the arbitrator's award or, in
some cases, because the homeowners had rai sed questions
about it, toremand it back to the arbitrator to say, you
know, make findings, nore specific findings to support
that award. And so that was done and ultimtely it did
go back to the arbitrator and he did make those findings,
and 1'Il talk about that in a fewmnutes in a very
sumary form

But this case summary shows the admnistrative
wit proceedings that the park owner had to pursue in
order to --
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ARBI TRATOR:  Judge Anderle's ruling on that
wit proceeding is found at what exhibit?

MR BALLANTI NE: Good question. Let nme get
that for you. It is, your Honor, Exhibit 36, and it's
entitled "Order on Wit of Mandate."

ARBI TRATOR:  Ckay, thank you

MR BALLANTINE: You can see there's a short --
an order itself and then the decision is attached to
t hat .

ARBI TRATOR:  Ckay.

MR BALLANTI NE: And several of the exhibits

prior to that are some various, like | said, some of the
| aw and notion proceedings in that and show sone of the
motions and, specifically, the rulings. | think the

rulings showed that there were sone -- that the
homeowner s were m sgui ded.

Essentially, one of the big issues that the
honeowners tendered was then foreshadowed in the | awsuit
against the park, and that is essentially that the
homeowners took the position that the park is required
under the law to have what's called a permt to operate
i ssued by the appropriate enforcement agency. That part
of the claimwe agree with conpletely.

The homeowners then clainmed that there was
never a proper permt to operate issued by the
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enforcenent authority -- in this case, the County. That
the park owner and the County disagreed with. There were
permts issued to operate each and every year for the
operation of this park. W think that was a groundl ess
claim Neverthel ess, the honeowners pursued that. They
first raised it inthe wit proceeding. That was not
directly adjudicated in the wit proceedi ng because Judge
Anderle ruled that was not a claimthat you ever made in
the adm nistrative record and so therefore we're dealing
with the admnistrative record, that's what's before ne,
so the park owner -- the honeowners sued, then, the park
owner, the County and actually the ground | essor as well
in the wit proceeding.

What | think we tried to show in the pleading
that we filed, though, is that all of the factual bases
by which the homeowners |ost that case, their wit case,
were all before the homeowners in the initial wit
proceeding. The facts are pretty sinple and
straightforward.

Essentially the facts are this: Exhibit 13 and
Exhibit 14, what 1'Il be tal king about right now, Exhibit
13 is a statewide formissued by the Department of
Housi ng and Conmunity Devel opnent, and the Departnent of
Housi ng and Community Devel opnment, or HCD, which
essentially is the regulatory agency on a statew de basis
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that governs the operation of nobile home parks fromthe
park side.

They sonetimes del egate their regulatory
authority to a local entity -- in this case, the County.
So essentially the County has stepped in as the |ocal --
essentially, as the HCD, the regulatory authority. So
we're using a statewide form the HCD form but it's the
County that's kind of adm nistering formand the process.

As | nentioned before, because this becones a
little relevant for background, in 2008 the Nomad
Village, Inc.'s, ground | ease expired and Lazy Landing
became the ground | essor to take over the operation of
the park. That's an LLC that was formed to operate this
park or to basically be kind of the park owner as the
ground | essor of this park.

They hired Wat er house Managenent Corporation, a
management company that M. Waterhouse runs to
essentially be the operator of the park, the day-to-day
manager .

Wat er house Managenent Corporation's an
experienced nobile hone park operator. They operate
parks all over the state of California, they' ve been
doing it for many years, they know what they're doing.
This isn't their first time that they have taken over the
operation of a park.
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They did exactly what they were supposed to do
in Exhibit 13. They submtted to the County an
application for permt to operate to let the County know
that the ownership and managenent of the park had
changed. They told the park -- excuse ne, they told the
County the park name, Nomad Village --

ARBI TRATOR:  The docunent is sel f-explanatory.

MR. BALLANTI NE: Excuse nme?

ARBI TRATOR:  The docunent is sel f-explanatory.

MR BALLANTINE: It is, indeed.

What |'I] point out is they reported the
owner's name as Lazy Landing -- again that's the ground
| essor -- and as the manager, as Wterhouse Managenent.

All of the information was accurate, al
submtted to the County.

Exhibit 14 are the permts to operate that were
I ssued each and every year, at least for the rel evant

years, 2009 to -- I'mnot sure if | got into '16. This
case was resolved in 2015. | think, actually, we do have
t he 2016.

VWhat the homeowners noted -- and one aspect of
this is correct -- they noted that the permt to operate
i ssued by the County -- this is a County form-- said for
several of those years, alnost all of those years, the
owner was Nomad Village, Inc. They contend that that
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wasn't accurate. | guess it was inaccurate. Nonad
Village, Inc., went out of business.

The homeowners clainmed that that therefore
rendered this permt to operate invalid and therefore
Wt er house Managenent and Lazy Landing were not entitled
to collect any rent ever in the park, so therefore no
rent increase, no rent.

The County disagreed that interpretation. The
County is the people that generated this docunent. The
County generated these permts to operate based upon the
information that they got fromthe application for perm:t
to operate. Wy they left "Nomad Village, Inc.," on
there was a nystery to everyone, | think. But in any
event, the idea was that sonehow that rendered the
docunent invalid as a permt to operate -- which, by the
way, | note that every one of themwas issued, as the
operator, to \Waterhouse Management Corporation. They
were the operator, they were doing the day-to-day
operation, they submtted -- they received the bill every
year fromthe County for the permt to operate and they
sent the check from Waterhouse Management and they
received this permt to operate as the operator. They
were clearly the operator. There's no dispute they were
t he operator.

ARBI TRATOR: It could be a scrivener's error of
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some ki nd.

MR BALLANTINE: Exactly. And a scrivener's
error doesn't mean that several mllion dollars in rent
can't be collected in this park, and yet that's what we
litigated, and Exhibit 11 is the litigation of that very
issue. And | would note that in the -- that the
honeowners were provided with Exhibit 13 early on in the
first case. They had that document.

Exhibit 11 is the docket for what wound up
being a very long case on a very sinple issue, petition
for wit of mandate, basically sought a wit of nandate
agai nst the County. They named the park owner, Lazy
Landi ng and \Wat er house Managenent Corporation as real
parties in interest. They also naned the Bells -- the
Bel Is are the ground owners, the ground |lessors. The
Bells have a ground | ease with Lazy Landing. The ground
| ease requires Lazy Landing to indemify the Bells for
operation of the park, so therefore Lazy Landing had to
defend the Bells in this case as well as thensel ves, and
we did.

Utimately the case, after sonme briefing, not a
| ot of law and notion, but a lot of discovery, was
resol ved by sunmary judgment in favor of the park owner
and the County, and that summary judgnent is attached as
Exhi bit 41.
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And maybe nore to the point -- well, let's see.
| just noticed this. In ny version, | think 41 should
actual |y be the order granting sumary judgnent, and it's
the judgnent. And Exhibit 42 is al so the judgment, so |
wi |l get that corrected.

The reason why | make that note is Exhibit 41
shoul d be the order granting summary judgment and that
wi Il explain the basis of the court's ruling granting
summary judgnment, and that nay be a useful docunent. So
we' || get that supplenented so your Honor has the benefit
of what Judge Sterne thought about the case and the basis
for the summary judgnment ruling, but in any event, these
accurately reflect the fact that ultimtely summary
judgnent was granted in favor of the County and the park
owner .

And so, then, it is these proceedings that
provi de sone what | woul d call backup or docunentation
at least to give your Honor an idea of the |legal work
that was done that supported -- supporting Exhibit 7.
Exhibit 7, of course, lays out all of the work that was
done to do the discovery and prepare the pleadi ngs.

And then | guess going back in the exhibit |ist
alittle bit, we've also provided for the benefit of your
Honor several things fromthe rent proceeding because we
t hought that m ght be inportant either from our
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perspective or fromthe issues that we understood that
t he homeowners m ght be rai sing.

Exhibit 15 is basically two things. Exhibit 15
Is the list of arbitration exhibits that the park owner
presented, just to give your Honor an idea of what that
was in the 2011 proceeding, and then it also includes, of
those exhibits, Exhibit J fromthe 2011 proceedi ng, and
the reason why Exhibit J is relevant here appears to be,
as | noted in the homeowners' arbitration brief, that
they seened to claimthat the park owner already received
in the 2011 rei nbursement for capital expense itens at
issue in this arbitration. That's inaccurate.

M. Waterhouse and Dr. St. John can tal k about
that, but Exhibit J shows the item zation totalling
$62, 000 of the specific itens of capital inprovenent
expenses that were covered in that proceeding, and all of
those are either 2011 or before and you' Il see that in
Exhibit 6. Al of the capital expense itens that are at
issue in this proceeding date fromafter that time, |
t hink 2014, nmaybe 2013 as well.

Then |1've al so provided the hearing transcript,
Exhibit 16. | don't expect your Honor to read it, but I
wanted it to be available if a question cane up as to
whet her or not something was done or said at that
hearing. W've got the conplete transcript.
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And | note it was reported by our court
reporter here today, M. MClure. He's an expert at
t hese nmobi |l e hone proceedi ngs.

And then, your Honor, | think we gave you all
of the opinions and awards issued by the arbitrator in
that proceeding. So again with the idea of not giving
you vol um nous records of every single thing that's out
there, because there's a lot, at least the awards hel ps
sumarize what the arbitrator ultimtely found.

I think we al so included the homeowners
appeal s, because the homeowners appeal ed repeatedly.

And | et ne describe essentially what the upshot
of the issue was, is that in 2011 the park owner did a
rent increase notice that had several different -- a
nunber of different factors, like here today. One of the
factors that was in contention was when the park owner
took over the operation of the park, they were required
by their lender to reserve $320,000 to repair the streets
and to do electrical inprovements to the park, and they
had that as a reserve, they were holding it in a reserve,
they paid the noney in, and they paid interest on that
money because they borrowed the nmoney to put in from 2008
to 2011.

By 2011 they bids for all of the paving work
and they had an estimate, at |east, of what the
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el ectrical was going to cost, although that was still in
a state of flux because the park was still negotiating
with the County on the permt for the electrical work.

It's a fairly esoteric and conplicated thing,
el ectrical systens inold -- and this is an old park --
in old nobile home parks and so all those conplexities
were being worked out.

The park owner went forward with the rent
increase at that time for two reasons: One, it had paid
the $320,000 in in real dollars, and, secondly, there
were some ot her conponents froma property tax increase
that the County had issued in 2009 for 2008, the park
owner felt it was inportant to go forward with the rent
i ncrease, and | would note that the honeowners cl ai med
that, as with the case of the property taxes, that the
park was too | ate because a year had gone by. They were
wong, there's no statute of limtations, but they
clained, well, too nuch time had gone by, so the park
owner was trying to bal ance getting contenporary
information to the homeowners with trying to expedite
this through one proceeding.

The park owner coul d show that work was
commtted to do these two projects and that the $320, 000
was actually paid and the park owner knew fromthe bids
that it had that the work was going to far exceed that.
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Utimtely, Judge Anderle found that the
$320, 000, as a group, wasn't allowed because a |unp sum
wasn't allowed. He didn't feel it was definite and
certain enough -- the work. W beg to differ. W think
it was identified, but in any event that's what Judge
Anderle found in his ruling. He did find, though,
however, that the item zation, that the arbitrator could
award that if the arbitrator wanted to, the $62, 000 t hat
| showed your Honor fromExhibit J, and that's ultimtely
what the arbitrator did, awarded the $62, 000.

So at that point the park owner had two
choices -- to do it the hard way or the easy way. The
hard way, to appeal to Judge Anderle and say he was
m st aken about the definite and certain, or to sinply
say, okay, now we've done the work, we have the actua
invoices for -- | nean this isn't speculative, this is in
the ground, this is there, we can notice a new rent
i ncrease, here's the invoices.

And when | say "here," | mean we just talked
about them Exhibit 6. Here's the invoices, here's the
hard dollars, it was $333,000 plus the $62,000 that was
al ready awarded, so of what we estinmate was going be in
excess of $320,000 came out to $400,000; in other words,
t he $330, 000 plus change of this, plus the $62,000 and
change cane out to about $400,000. So what's at issue
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right nowis the $333,000 or so, what we've item zed in
Exhi bit 2.

The homeowners have said in their arbitration
brief that that was either -- they say two things. One,
al ready awarded -- well $62,000 was -- or reviewed and
denied by the court. Well, that's not true. It wasn't
denied by the court. The court said the $320,000 sinking
fund, or escrow fund that was paid for, that wasn't
sufficiently definite and certain, you need to item ze.

So we've done that. Not only have we item zed
but we actually show actual invoices because the work was
done and conpl et ed.

Utimately, at the end of the proceedings the
honeowners -- they were successful in not getting all of
the $320, 000 assessed, but ultimately it was apparent to
everyone that electrical work was going to be done, and
in fact was done, and | woul d note the arbitrator
retained jurisdiction to nmake sure the work was done in
his arbitration award. Utimtely the work was done, and
essentially that's what happened.

So at the end of the arbitration proceedings
the homeowners essentially got nowhere. They had a fee
reduction in some of the -- actually, they didn't get any
reductions. The arbitrator reduced several itens
slightly fromwhat we asked for. W said fine, we'll
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live with that, and that's ultinately what the |atest
arbitration award says. And the latest arbitration award
is, | think, Exhibit -- I"mgoing to have to hunt that
down. Vell, ['Il have to hunt that down.

| note that we al so provided to your Honor
several what they call board letters --

ARBI TRATOR:  March 5, 2016, is that the one
you' re | ooking for?

MR BALLANTINE: There's actually one after
that, that's what | was |looking for, and | don't see
that. 1'Il have to identify it later and |et your Honor
know whi ch one that is.

ARBI TRATOR:  Ckay.

MR BALLANTINE: Al right. And | would note
that the latest award is currently under appeal by the
homeowners and is set for review by the Board of
Supervisors in Decenber

As a final point, I would note -- we cited this
inour brief -- essentially, just to talk about the
exhi bits, pretty much what we have before your Honor
other than the first few exhibits, which are specific for
this notice of rent increase and for the financial
calcul ations and so forth, essentially all of these other
exhibits are fromeither the rent control proceedings,
the adm nistrative proceedings or the court proceedings,

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 67

and essentially they are official records.

So the idea, the evidentiary basis for this is
the rule that we cited in the rules governing this that
say that the arbitrator can consider official records,
and so we have presented a select few of these officia
records fromthe court proceedings to give your Honor an
i dea of, essentially, the proceedings that were done to
back up the | egal work and the, essentially,
adm ssibility. The basis for those would be they are
official records and therefore proper matters for the
arbitrator to consider in this rent proceeding.

ARBI TRATOR: Al right.

MR BALLANTINE: And with that, | thank your
Honor very much for your patience in going through all of
this with ne

ARBI TRATOR® M pl easure.

W have been going about an hour and a half,
folks. Wiy don't we take a 15-mnute recess. Qur court
reporter's fingers can certainly use it. Then we'll then
come back and start w th whatever the homeowners have for
me and then we'll get to the respondent's w tnesses and
see if we can get this thing focused

So we're in recess for 15 mnutes. 1'd like
everybody back at 45 past the hour.

(A short recess was taken.)
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ARBI TRATOR:  All right, let's get started.
M. Allen, you indicated you didn't think you
had any w tnesses, you were sinply going to cross-exam ne

or had some questions for the respondent's expert. |Is
that still the case?

MR ALLEN That's correct.

ARBI TRATOR:  Okay. | assume in ternms of
docunentary evidence -- well, | shouldn't make any
assunptions. It's like the old joke. | assume, though,

that you don't have any other documentary evidence beyond
which Ms. Hanrick attached to her briefs, is that --

MR, ALLEN. | do, | do have.

ARBI TRATOR: Ckay. Would you show t hose
docunments, please, to defense counsel, M. Ballantine, if
he hasn't seen them

MR ALLEN  Ckay.

ARBI TRATOR:  And if he has any objection to
themwe will deal with that. | doubt he will, but we
wll see.

|'ve received what appear to be three
documents. The first one is entitled "Nomad Vill age
Table 3-A, MNO Anal ysis, 2007-2010." It has three
pages.

| have a second docurment, "Nonmad Vill age,
Return Analysis," which is a single page.
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And then a two-page docunent that is entitled
"Conparison Return on Investments for 2012 to 2016 Listed
Mobi |l e Home Parks Held for Sale," and that's a two-page
docunent, which I'mnow going to staple.

As the Respondent has used nunmbers, | wll give

you letters. The first docunent | will list as A the
second one I'Il list as B, and the third one I will [Iist
as C.

MR ALLEN. There are actually four.

ARBI TRATOR:  What am | m ssing?

MR ALLEN. The one -- the two you say, they
are separate, the two |ast ones.

ARBI TRATOR:  Oh, I'msorry. Then Exhibit D
will be "Nomad Village Return on Capital and Net
Qperating I ncome. "

Is that correct? kay, there are those four.

Any objection to those being received at this
tinme, Counsel ?

MR BALLANTINE: | think I do. | don't know
what the authentication is for these. Like, for exanple,
D purports to be finances of our park, but | don't think
it's anything that |'ve seen that we prepared.

Exhibit C looks like are they're nunbers from
something and we don't really know what they are, what
the basis is. | nean | kind of understand what they
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purport to be, so again, |acks foundation.

And | think Aand B-- I'd like Dr. St. John to
| ook at them but they | ook to me like these were
actual Iy docunents he prepared, and if that's the case,
fine.

ARBI TRATOR:  They | ook very nuch |ike documents
|'ve seen before in either your exhibit book here or
attached to your brief.

MR BALLANTINE: Your Honor, it does. Qurs
refer to a different period of tinme, so they are not the
same document, but | agree with you, format-w se, they
| ook the sane, so | assune they may wel| have been
prepared by Dr. St. John.

ARBI TRATOR: Let me ask M. Allen.

M. Allen, who he prepared what we've narked
for identification as Petitioner's Exhibit B, the "Nonad
Village Fair Return Analysis"? That document cones from
what source and who is the author?

MR ALLEN That was given to us by St. John.

ARBI TRATOR: That was given to you by
M. St. John?

MR ALLEN:  Yes.

ARBI TRATOR:  When, approxi mately?

MR ALLEN. Four or five years ago.

MR BALLANTINE: | assune he nmeans sonewhere in
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the 2011 rent --

ARBI TRATOR:  The litigation, okay.

And Exhibit C the conparison, the "Conparison
of Return on Investnent, 2012 to 2016 Listed Mbile Honme
Parks Held for Sale," that document cones from where and
the author of it or publisher of it is whon?

MR ALLEN. | created it.

ARBI TRATOR:  You created it?

MR ALLEN:  Yes.

ARBI TRATOR:  Ckay, then you will probably have
to testify about it and we'll let counsel call you in his
case-in-chief so he can do that, just for my convenience
do it that way.

MR BALLANTI NE: (Ckay, sure.

ARBI TRATOR:  And we' |l hold that in abeyance.
It's marked for identification but not yet received.

And the Nomad Village Exhibit D, "Return on
Capital and Net Operating Income,"” the author of that
docunent is?

MR ALLEN It ne.

ARBI TRATOR | s you?

MR ALLEN:  Yes.

ARBI TRATOR:  So we'll hold both of those.

Any objections, then, to Aand B at this tine
being received? W' re not dealing with relevance or
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probative weight, just dealing with are they adm ssible
for whatever value they do or do not have.

MR BALLANTINE: | have the authentication
issues. | think if Dr. St. John authored it I won't have
the foundational ---- | just asked himif he did it, and
he doesn't recognize it, but it's a long time ago.

Let me suggest this, to make this go along. As
to the two Dr. St. John docunents, we'll accept the
honeowners' representation they were prepared. |f we
find out in review ng otherwise that it sonehow appears
to have been materially changed, we'll address that in
post-hearing briefing --

ARBI TRATOR:  So we'll hold off on C and D
pendi ng the sequence in which you want to address that
| ssue --

MR BALLANTINE: Ckay.

ARBI TRATOR: -- before they are received.

(Petitioner's Exhibits A and B

received into evidence.)

ARBI TRATOR:  Now, | have received an exhibit
not ebook which you have received which has exhibits, nost
of whi ch have been discussed by counsel in his opening
statement to ne. They are indexed and have
i dentification sunmaries on the entire book

Do the homeowners have any objection to ny
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receiving these for whatever value they have in ny review
and deliberations in this case?

MR ALLEN: | don't believe so.

ARBI TRATOR: In that case, Exhibits 1 through
43 in the notebook are received without objection.

(Respondent's Exhibits 1 - 43

recei ved into evidence.)

MR BALLANTI NE: Thank you, your Honor.

| would note one thing. M ss Davis pointed out
one thing to me, and she was right. One of the exhibits
Is inconplete. She identified that. | |ooked at what we
had exchanged with the honmeowners previously. |It's the
financial statenents. W gave thema conplete set.
What's in the book is inconplete. W are getting that
corrected so that it will be a conplete set. Mss Davis
pointed that out. So it's not new docunents, but we'll
get the conplete set.

ARBI TRATOR:  WI I that be here sonetinme today?

MR BALLANTINE: Yes. M office is working on
it right now

ARBI TRATOR:  Good. Thank you for that.

Al right, then there being no wtnesses to be
called by the petitioner, we'll have the Respondent cal
their first wtness.

MR BALLANTI NE: Thank you, your Honor.
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Your Honor, 1'd like to call the president of
Wat er house Managenment, M. Ken Waterhouse.

ARBI TRATOR:  Thank you.

As far as | amconcerned, he can sit right at
counsel table and you can do your direct exam nation from
t here.

Rai se your right hand, sir.

Do you solemnly swear or affirmthat the
testinmony you give in this hearing will be the truth, the
whol e truth and nothing but the truth?

MR WATERHOUSE: Yes, | do.

ARBI TRATOR: State your full name for me.

MR WATERHOUSE: Kenneth George Waterhouse.

ARBI TRATOR:  Thank you.

You may enquire.

MR BALLANTI NE: Thank you, your Honor.

KENNETH WATERHOUSE,
havi ng been sworn, was exan ned
and testified as foll ows:

EXAM NATI ON
BY MR BALLANTI NE:
Q M. Waterhouse, what is your current position?
A The owner and president of Waterhouse
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Managenent Corporation, and 50 percent owner of Lazy
Landi ng, LLC.

What is Lazy Landing, LLC?

[t's Nomad Mobile Home Park.

The ground | essor?

Yes.

Tel | us, what does \aterhouse Managenent do?
Wat er house Managenent is a professiona
managenent conpany that primarily nanages nobile home
parks. W have 90-plus nobile home parks in California
that we own and nmanage, and one in Reno, primarily do
day-to-day operations for the entire parks.

>0 >0 >0

Q And that's a conpany you own?
A Yes.

Q Did you start that conpany?
A Yes, in 1997.

Q

Ckay. How |l ong have you been in the nmobile
home park business?

A Since 1994.

Q Tell us alittle bit about your educationa
backgr ound.

A | graduated from Brigham Young University and
bachel or' s of science in business nmanagenent.

Q | understand you hol d sone records at BYU
Uni versity.
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A Yes, track and field records. | still hold
some records. | went on a full scholarship.

Q Tell me alittle bit nore about your background
managi ng nobi l e hone parks. Tell us what you do to
manage nobile hone parks, in broad termns.

A We nmanage nobile home parks. W started off
managi ng nobi | e hone parks, just managi ng them fee
managenent for other owners, and slowy devel oped into
where we started buying and selling the parks. W do
day-to-day operations, including everything fromhiring
the managers onsite, to rent increases, the general
| edgers, profit-and-loss statenents, all the day-to-day
operations, capital inprovenent itens, hearings such as
these -- everything you can possibly think of within the
mobi | e home park business we do.

Q Al right very good.

A We' ve been doing only nobile home parks since
'97, so nothing el se but nobile hone parks.

Q You said you nanaged over 90 parks?

A Omn and nanage over 90 nobile hone parks in
California, and one in Reno, Nevada.

Q Anong those the work that you do in nanaging
t hese mobil e home parks, does that include planning and
overseeing capital inprovenents to the parks?

A Yes.
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Q In the course of the work that you do nmanagi ng
parks do you have occasion to hire attorneys and
supervi se their work?

A Yes.

Q And you' ve done that on a fair nunber of
occasi ons?

A Many tines, yes.

Q And do you still look at attorneys' bills and
eval uate thenf

A Yes, | do.

Q For Nomad Village Park, when did Waterhouse
Managenent and Lazy Landing get first involved with Nomad
Village?

A August 2008.

Q And that was when they took over the ground
| ease for that park?

A Yes.

Q So do | understand correctly, then, that Lazy
Landing has a ground | ease fromthe fee owner of the
property?

A Yes.

Q O the entire park?

A Correct, 34 years.

Q Thirty-four years. \Wich, hopefully, woul dn't
have been subject to property tax increase, correct?

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 78

A Yes.

Q But that didn't happen, right?

A Yes.

Q And the County raised the property tax at that
tine?

A Yes.

Q And did that and other things result in Nomad
Vi |l age management asking for a rent increase?

A Yes.
Q That was in 2011?
A Yes.

Q You were personally present at the arbitration
hearing in that matter?
Yes, | was.
For the entire hearing?
The entire hearing, yes.
You testified as well?
Yes.
Are you famliar with what happened and the
exhi bits and everything?

A Yes, | am

Q So let's talk about now. Directing your
attention to Exhibits 1 through 3, let's start with 1.
It's entitled "Nonad Village Mbile Park." Was that a
notice of rent increase that went out to the homeowners?

O >0 >0 >
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A Wat er house Management Cor poration enpl oyees
sent notices out.

Q And did that include every single honeowner in
t he park?

A Yes. They were sent both by first-class mail
and hand delivered to each resident in the park.

Q Ckay. And was this devel oped by \Waterhouse
Management in conjunction with consultation with
prof essionals, consulting with this?

A Yes.

Q And was Exhibit 2 part of the package as well?
A Yes.

Q And Dr. St. John prepared this?

A Yes.

Q And Exhibit 3, was that part of the package as

wel | ?

A Yes, it was.

Q All right. Let's see, let's address a couple
of things with Exhibit 1, with the notice.

Starting off with the second-to-the-|ast
paragraph, there's a reference to an informational neet
and confer. Do you see that?

A Yes, | do.
Q Are you famliar with those events?
A Yes, | was there.
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Q Okay. You were there. Tell us about -- were
they held on April 197

A They were held on April 19. Approxinately 6:00
p.m we started the meetings to meet with the entire park
first. We went over the basis of what we're doing, the
rent increase, et cetera, and then --

Q Let me stop you there. Were there residents
there?

A Yes, there were at least 75 residents there.

Q Ckay. And then what happened after that?

A After that we met with park representatives,
the HOA, approxinmately five people.
You nean on the homeowners' side?
Yes.
Wio was there for the park?
| was there, Edwin Garcia was there.
Anyone el se?
And our attorney, Janes Ballantine, yes.
And I'msorry, | stopped you. Wo is
M. Garcia?

A He's ny vice president of \Waterhouse Management
Cor por ati on.

Q And did you and M. Garcia attend with ful
settlement authority?

A Yes.

O >0 >0 >0
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Q And were you both personally famliar with the
bases for the rent increase?

A Yes.

Q Tell us, without going into the details of any
settlement discussions per se, can you tell us what
general |y happened at that neeting?

A The first meeting or the second neeting?

Q The second meeti ng.

A The second neeting, we net with the
representatives of the HOA of the park and di scussed the
rent increase. W discussed what we did, what we were
going to do, and we tal ked about the consuner price
index. They said it was 2.3, we had 2.4, and we said no
problem we'll take care it, adjusted it.

We tal ked about possibly attending nediation,
we tal ked about possible settlements. So this is
continuing to go on and on and on, and as it continues,
the attorney's fees get higher, and the time in
litigation, and we thought maybe we can resolve this if
we can nediate it or talk anong ourselves, but it never
happened.

Q Ckay. Wth respect to the CPl going from2.4
to 2.3, does your office, Waterhouse Managenent, do you
do the billing or supervise the billing for the rent
bills?
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A Yes, we do.

Q And that's sonething you personally direct?

A Correct.

Q And who in your office is in charge of that?

A Sharon Jenni ngs, the CFO

Q Did you direct her to charge, essentially, the
CPl calculation of 2.3 instead of 2.4?

A Yes, | did.

Q s that what happened? Wen ultinmately the
went increase went into effect, the CPl portion of that
went into effect on July 1, 2016, was that cal cul ated
upon the basis of 2.3 instead of 2.4?

A Yes, it was. | actually called her during our
meeting. | took a break and called her and asked her
about the 2.4, 2.3 and the clarification, and told her to
change it to 2.3 during our neeting that day.

ARBI TRATOR:  Was this the nmeeting with the 75
people or the nmeeting with the four or five?

WTNESS: The four or five. W were talking
with the HOA, net with them separately afterwards, per
rent control

W sat and tal ked about nediation, tal ked about
what we wanted to do, and then | took a break for a
second, and since the 2.4, 2.3 was brought up, | called
my CFO at hone. She was prepared, on line, waiting for
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me. | went through it with her and basically it was just
what M. Ballantine was saying earlier, it was just a
wage earner versus -- just a difference in the

calculation, of howit was read, so | told her to adjust
it to 2.3, and we did.

ARBI TRATOR:  Thank you.

You may continue.
BY MR BALLANTI NE

Q Did that 2.3 versus 2.4, did that cone up for
the first tine in the meeting with the five?

A Yes, it did.

Q And then did you follow up with M. Jennings
when the bills went out to make sure when they actually
went out they were based on 2.37?

A Yes.

Q At this neeting was anything provided, were
docunments provided to the honeowners' representative,
tal ki ng about the second neeting, were docunents provided
to the honeowners' representatives?

A Yes, a full set of documents were given to
t hem

Q Each and every one of then?
A Yes.

Q At the park's expense?

A Yes.
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Q And ultimately settlenent efforts were nade but
the mediation was never -- the offer was never picked
up by the -- agreed to by the honmeowners?

A Unfortunately, no, it was not.

Q And | guess | w Il substitute in a few mnutes
the conplete set, but |ooking at Exhibit 5, just in
general terns, are these the profit-and-loss statenents
of the park for at |east the period that's depicted?

A Yes.

Q Tell us alittle bit about the accounting at
\Wat er house Managenent and how these, in general terns,
how t hese are generat ed.

A These are generated with software. W have
accounts receivable, accounts payable, and then they
basically are tallied up every nonth and then broken
down, so you do basically a P&, cash-flow statenent and
bal ance sheet for each property.

Q Okay. And is it perforned pursuant to GAAP?

A Yes, generally accepted accounting principles,
absol utely, yes.

Q And does Waterhouse Managenent have both
I n-house, essentially, financial accounting people as
wel | as an outside accountant?

A Yes. \We have our own accounting departnent,
and then we have Galina, Incorporated, who does all of
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our tax returns for us and reviews the financial
statements and makes journal entries for the next year,
depreci ation, et cetera.

Q So in the normal course of business, then
woul d all the Waterhouse Managerent financial statements
pertaining to Nomad Village Park then go through that
process?

A Yes. It goes through a process in the sense
that we have a systemcalled AVSI. There's no nmeaning
for AVSI, just AMBI. It's a conputer program used under
GAAP principles. In fact, if a journal entry is ever
changed, it's never deleted, it can never be deleted off
the books. |If there's a mstake made by a bookkeeper
that entry can never be deleted, it shows up, so nothing
can be ever changed. So you can't cook the books,
basically. That's what this is used for. So we use that
specific program and have been using that program for
15-pl us years.

Q So the Exhibit 5, which again we'll suppl enent
for all years in question, but were those all of the
financial statements, would those, then, have forned the
basis for tax returns filed by the entity?

A Yes.

Q And | guess the entity woul d be Lazy Landing?

A Lazy Landing, correct.
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Q And then were the financial statenents, just as
you' ve tal ked about, were those financial statenents
provided to Dr. St. John to use in his anal yses that
we'l | hear about later?

A Yes, they were.

ARBI TRATOR:  Tell me again what AMS| stands
for.

WTNESS: | was saying it doesn't stand for
anyt hing, just AMSI.

MR BALLANTINE: | think it's the nane of the
conpany.

WTNESS: Correct, but there's no neaning
behind it, like | BM

ARBI TRATOR: They are the ones that create this
conputer programthat you use to do your, essentially,
data entry and from which you prepare your P& and ot her
such --

WTNESS: Yes, they are a nationw de
corporation that specifically sells their product and
mont hly base maintenance fees to many apart nent
bui | di ngs, commercial buildings, nmobile home park owners,
et cetera.

ARBI TRATOR:  Ckay, thank you
BY MR BALLANTI NE

Q Let's go to Exhibit 6. 1In general terns does
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Exhibit 6 relate to the capital expenditures that Nomad
had?

A Yes, it does.

Q Then Dr. St. John, did he prepare this, this
first page?

A Yes.
Q Let's wal k through the spreadsheet, that's
probably the easiest way do it, and then we'll |ook at

the invoices and the other details, but this gives us a
ni ce overview.
So the first entry is for streets, and there's

three entries for Astro Paving. Do you see that?

A Yes, | do.

Q First of all, were those all expenses that
Nomad Village incurred and paid?

A Yes.

Q So tell us alittle bit about the paving
project. \Wat was done in the park?

A The paving project was bid by -- we got severa
bi ds. Because we have 90-plus parks, we do a |ot of
pavi ng, we know nost of the pavers, so we went out to
bid. Astro Paving, who we've used many tines, cane back
with the conpetitive bid, best bid, and then they
basically did the streets with a two-inch overlay, plus
they had to grind the streets, stripe the streets, make
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sure the water flowed a certain way in the streets, and
that was all done and paid for.

Q And then for Astro, |ooking at page V2, is that
the -- | don't knowif that's an invoice or a bid, but
essentially is that an invoice or bid for the work?

A Yes. This was the actual bid and then the
i nvoi ce, and as you can see here where they put in two
i nches of new asphalt, two inches, they had to put in
speed bunps, all the striping. You asked about the
striping, had to --

ARBI TRATOR:  You might slow down just a bit.

MR BALLANTINE: Sorry.

ARBI TRATOR:  Qur court reporter's fingers are
starting to snoke.

BY MR BALLANTI NE

Q Do you see the |ast paragraph there it talks
about the water?

A Yes, drainage and sloping for water, sloping at
125 percent, nmaking sure the water basically doesn't go
into the hones and doesn't puddle in the streets.

So we've used Astro Paving, been working wth
them for about 16 years. They are one of our vendors,
one of the many vendors we have.

Q They were the | owest bid when it went out to
bi d?
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A Yes.

Q And then did sonebody at Waterhouse then
supervi se the work after it was done to nake sure it was
done in accordance with that bid?

A Yes.
Q And it was?
A It was M. Garcia, the vice president of

Wt er house Cor porati on.

Q And the area of the park that was covered by
this, was that all conmon area?

A Yes.

Q Tel | us about that. What does the park have?
What was paved?

A What was paved was 136, 000-pl us square feet of
the park, the entire park, the public entryways, the
roadways, anything near the clubhouse, common areas was
conpl etely paved.

Q Ckay.

A It was all common area. They go into the park
and out of the park.

Q And does the park have the responsibility to
mai ntai n those?

A Yes.
Q And is that sonething that needed to be done?
A Yes.
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Q In your opinion, with your background you've
just told us about, was this a reasonabl e and necessary
expense for the operation of Nonmad Village?

A Yes, it is.

Q Ckay. And | think after this page V3 and sone
of these, if we see, for exanple -- well, let's just |ook
at V3 as an exanple. Is this an exanple of a copy of a
check made to Astro Paving?

A Yes, it is.

Q And that would support this paving project?

A Yes.

Q And | see, for exanple, that one is for
$60, 0007?

A Correct.

Q So if we go back to the spreadsheet
Dr. St. John prepared, | think we see an entry sonewhere
for a $60,000 paynent, and that's what that is?

A Yes.

Q Al right. | don't think we need to go through
all of the specific billings for that one, so let's talk
alittle bit about the electric work.

There's two entries for Taft Electric? Do you
see those?

A Yes.

Q Were those both paid by Waterhouse Managenent
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or on behalf of Lazy Landing?

A Yes, they were.

Q Tell us alittle bit about that work. Was this
a project that was also put out to bid?

A Yes, it was.

Q Was Taft the nost conpetitive bid?

A Yes, they were.

Q Tell us alittle bit about the project. Mybe

for that doing a visual mght be better. If we can
find -- so | have page 9 here, V9. Is that the bid or
t he proposal ?

A Proposal , yes.

Q And | note that it's nade out to JMPE
El ectrical Engineers. Wo are they?

A They are the electrical engineers we hired,
specifically M. Milone, to help us with this task of
correcting the electrical problens within the park.

Q Ckay. And in fact, then it reference -- naybe
this is a good way. It references, then, sone draw ngs?

A Yes.

Q Were those drawi ngs prepared by M. Ml one?

A Yes, they were.

Q So | think, yeah, they are all together. Pages
V10, -11 and -12, were those draw ngs prepared by
M. Ml one?
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A Yes, they were.

Q And so on 10 we see, | guess, electric problens
on a line drawing or |ine diagranf

A Yes.

Q Do you know, in the context of a nobile hone
park, what is a line drawing or |ine diagranf

A A line diagramis basically show ng where the
transforner lines go to, the main |ines that go down and
then the feeders that go to each nobile hone.

Q Does Nomad Vil |l age have a number of
t ransformers?

A Yes.

Q So let's talk about this project. Dd this
project involve the installation of two new transformers?

A Yes, it did.

Q VWhat were the transforners for?

A The first transformer was for, mainly, the
entire comon area, the cl ubhouse, pool room that area.
The second transfornmer was nainly for the |laundry room
area.

Q Let's look at V11. |Is that kind of a draw ng
of the entire park?

A Yes, it is.

Q And let's see, so that shows the 150 spaces and
mobi | e honmes in the park?
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A Yes.

Q And then kind of at the top center there's
sonmet hing cal led "Pool ."

A Correct.

Q Tell us what that area is there.

A That's the pool area, recreational building,
cl ubhouse, and nanager's offi ce.

Q And the transformer that was installed in that
area, was that specifically and exclusively for common
area?

A Yes, it was.

Q And then it's upside down, but around the
center, just below the pool and towards the center of the
drawi ng there's something that says "Laundry."

A That's where the second transformer was

repl aced.
Q I's that a building?
A Yes.
Q Tell us about that building a little bit.
A It's a laundry building for the residents' use,

to wash and dry their clothes.
Q So it contains a nunber of washers and dryers?

A Yes.
Q Wi ch have a high electrical demand?
A Yes, they do.
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Q And then in the same exhibit, page 12, another
drawing. Does this show the line?

A Yes.

Q And tell us about that line. Is that a line
that the park is required to maintain?

A It was a park nmaintained line to space 92.

Q Ckay. And was that a regul atory requirenent,
that space 92 be given a brand-new |ine?

A Yes, it was.

Q Next we see, | guess, page 13. W can start
with that and nove on. Well, 13 and 14 are kind of
together. It's entitled "Application for Certificate of
Payment Made to Waterhouse Managenent from Taft."

Can you tell us what that is?

A We had to give thema payment, started paying
when they started doing the work, so that was a paynent
before they started the work, telling us what the
original contract sumwas and then total conpleted to
date, $31,529.50, and then the balance to finish this
first transformer.

Q Ckay. So this showed the current payment due
was the first installment of $31,000?

A Yes, on the transforner, correct.

Q And then the bal ance was $28, 000, and that was
after -- payable later?
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A Yes.

Q And then page 14, does this have a breakdown of
the two different or three different parts of the
proj ect?

A Yes, it does. It has the line extension to
space 92 and the two transforners.

Q Ckay. So, then, the line extension to space
92, the schedul ed val ue was about $7,000 and change?

A Yes, it was.

Q Al right. And then transformer, the two
transforners, were those the two that you told us about
to the pool/recreational area and the |aundry?

A Yes.

Q And those are $22,000 and $25,000 and change?

A Yes.

Q And then | think we see a couple of -- next we
see a check for $31, 000?

A Correct.

Q Was that issued and paid by Waterhouse
Managenent ?

A Yes, it was.

Q And then | guess this 16 is the back side of
the check, maybe, or the cancelled check?

A Yes.

Q And then page 17, is that the balance -- the
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bill for the balance of the work?

A Yes, it is.

Q And was that paid as well?

A Yes, it was.

Q And again, simlar question as | asked before:
D d managenent then take steps to make sure that the work
was actually done pursuant to the bid by Taft?

A Yes, we did.

Q And you were satisfied?

A Yes, we were.

Q Ckay. And then page 18, that's anot her
progress bill showing all of the work --

A Yes.
Q -- perforned.
And 19 and 20, is that the check for the final
paynent ?
A Yes.

Q And then Waterhouse Managenment al so incurred
costs, you indicated, for the planning?

A Yes, we incurred costs from JMPE and
M. Mlone, and it was for engineering and drafting
costs.

Q And that related to the project we've been
| ooki ng at?

A Yes, it does.
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Q And was that paid by Waterhouse Managenent ?

A It was.

Q And in your opinion as a park owner and
operator, and again you' ve told us about your experience,
was this electrical project done by Taft Electric, was
that reasonable and necessary for the operation of Nonad
Village Mbile Home Park?

A Yes, it was.

Q And with respect to the engineering work done
by M. Ml one, was that necessary and reasonable for the
park to properly do the job?

A Yes.

Q Was M. Ml one the one who interfaced with the
County to get the permt?

A M. Ml one and M. Ballantine.

Q Ckay. And then so we have an invoice and a
check. And then V23, is that another invoice?

A Yes, final revisions, yes.

Q And | guess yet another invoice. On, did
M. Mlone interface with the electrical conpany to make
sure the job was done pursuant to his plans?

A Yes, he did.

Q And then on 25 | think we see a check to
M. Ml one?

A Yes.
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Q Ckay. So maybe just going back to the cover
page, just to sumthings up, so this essentially shows
that for this project the total expenditures for the
project we've |ooked at in this exhibit was $333, 790?

A Correct.

Q And that was all noney that \Waterhouse
Managenent or Lazy Landing paid for Nomad?

A Correct, \Waterhouse Managenent paid it for Lazy
Landi ng.

Q Ckay.

A Their account.

Q And we see sonme dates here, too. So the
el ectrical work was done in 2013?

A Yes, correct.

Q And then the paving came along in the sunmer of
20147

A Correct, because one of our concerns was we
didn't want to do the streets first and then have to dig
up part of the streets to do the electrical, so we had to
wait to do electric first and then do the streets.

Q Okay. And | guess sunmer is a good time to do
streets as well.

A Best tinme, yes.

Q All right. And did Waterhouse Managenent,
through M. Ml one, obtain permts for all of the
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el ectrical work that was done?

A Yes, we did.

Q And the ultimte resolution, the electric work
that was done, was that a process of some back and forth
with the County to finally resolve it through what was
actual |y done?

A Quite a bit of back and forth with the County,
i ncl udi ng involving you, M. Ballantine, assisting us,
with M. Mlone, in getting permts and answers as to
what were supposed to do, what was to be done next.

Q Okay. W talked, or | tal ked about the 2011
arbitration. You testified that you were there. Let ne
ask this question: Is anything on the Exhibit 6, was any
of that awarded to the park, those expenses ever in the
2011 -- or not ever, but was that ultinately awarded to
the park in the 2011 arbitration?

A No.

Q Since we're on that topic, let's skip down to
Exhibit 15. Exhibit 15, the first page here, and second
page, is that a list of exhibits that your park proffered
in the 2011 arbitration?

A Yes, it is.

Q Let me go to the final page of that, Exhibit J.
Was this an exhibit fromthat 2011 arbitration?

A Yes.
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Q Did you testify personally about this exhibit
at that arbitration?

A Yes.

ARBI TRATOR: Wi ch exhibit is that?

MR BALLANTINE: I'mon Exhibit 15 and the | ast
page of that, which is an exhibit within an exhibit
entitled Exhibit J.

ARBI TRATOR: Cot it.

BY MR BALLANTI NE

Q And, M. Wterhouse, | think |I asked you, you
testified about this exhibit at the 2011 arbitration?

A Yes, | did.

Q And | ooking at this top group of expenses,
then, there's a total of $62,000 and change. Was that
amount ul tinmately awarded by the arbitrator in that 2011
arbitration or the fol | ow up?

A Yes, it was.

Q I's there anything in that group that is conmon
or the same as Exhibit 6 that we just |ooked at?
A No

Q Al right, let's goto a different topic. Let
me go to Exhibit 7. Exhibit 7 is entitled "Sunmary of
Account” frommy office, and it indicates the client was
management Lazy Landing, LLC. It says it's a summary of
account .
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M. Waterhouse, are you famliar with this
summary of account document ?

A Yes, | am

Q Are you generally famliar with the contents of
t he docunent ?

A Yes.

Q Tell us alittle bit about -- you said you have
experience hiring | awers and supervising their work,
correct?

A Yes.

Q Tell us alittle bit about how do you that.
Are attorney bills sonething you | ook at?

A Yes, | look at them review them sign them
basically initial them and then they're paid by our
accounti ng department.

Q And you' ve done that on many occasions with
many | awyers?

A Yes, we have.

Q Al right. Wre you generally famliar with
the | egal work that was being done as it was being done
that's reflected in this Exhibit 7?

A Yes, | was.

Q Did you | ook at documents?

A | did.

Q And you tal ked to your |awyer?
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A Yes.

Q And kept abreast of what was going on?

A | did.

Q Was that work reasonabl e and necessary for the
operation of the park?

A [t was.

Q And tell us a little bit about that. You don't
have to go point by point, but in general terns what
happened, what did the park have to do?

A W had to defend oursel ves against litigation
fromthe residents for a rent increase, then appeal ed the
rent increase, to the wit of mandate, the County
Supervi sors gave us nothing for the increase, and a
continuing scale just kept rolling on and on and on,
where every time we did anything within the park we were
chal l enged and so we had to keep defendi ng oursel ves.

Q And at sone point the park was sued by the
honeowners claimng that they didn't have a permt to
oper at e?

A Yes.

Q Was that something the park was required to
defend?

A Absol utely. You have to have a permt to
operate to be open --

Q Ckay.
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A -- and col |l ect rents.
Q And the park had to show that it actually had

A Absol utely.
Q You' ve got experience in review ng | egal work

A Yes.

Q In your opinion as the person that ultimtely
had to make a decision to pay this bill or these bills,
was the work reasonabl e and necessary for \Waterhouse
Managenent and Lazy Landing?

A It was reasonably necessary for this case, yes.

Q All right. Now, this is, of course, a summary
that summarizes a great deal of work. The total was
substantial. It's about $407, 000.

Tell us alittle bit about your -- did you
ultimately eval uate the anpunt of noney that ultinately
was still being paid by Waterhouse Managenent and Lazy
Landing for the |egal work?

A Yes.

Q And do you have experience in other cases, big
cases involving big legal bills?

A Absol utely, two big cases in the |last severa
years. One was with Anerican Canyon, and we basically
were sued by the city there and the attorney fees were
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approxi mately $450,000, and that was only about a
two-year suit.

The second one was the County of Los Angel es
where it was again close to $400,000 attorney fees for a
| esser time than, even, this.

Q Okay. And the hourly rate for this period of
time, $425 an hour, is that in line with what nobile hone
park |awers in the state of California charge for work
i nvol vi ng nobi | e home parks?

A Yes, anywhere between $400 to $475 to $500 per
hour .

Q Ckay. And then nmoving to Exhibit 8 -- well,
before | leave 7, Exhibit 7, did the park pay some of
t hese fees?

A Yes.

Q Tell us alittle bit about this. Was the park
generating enough noney to pay all of the legal bills
that it got?

A No.

Q So what happened?

A Mysel f and the other partner had to take it out
of our own pockets to pay for the | egal fees.

Q Moving to Exhibit 8, that's an invoice for
retainer for the rent proceedings initiated in this case.
Do you see that?
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A Yes, | do.

Q And what's your understanding of this docunent?

A It was a retainer to M. Ballantine in regards
to this case, and the $110,000 was used based on 2011
first arbitration that we had with the honeowners, and so
the $110,000 was a nunber used and tal ked about, nyself
and M. Ballantine, and that was an estimated amount,
retainer. I'mnot sure if that would be only used or
most likely, it would be higher than that.

Q At the nmeet and confer did you have a
conversation with the homeowners to |let themknow that if
that was not all consuned that the homeowners woul d
receive, essentially, a rent reduction for any anmounts
that weren't used?

A Yes.

Q And then was this $110,000 retai ner actually
pai d?

A Yes, it was.

Q And that was June 307?

A Yes, it was.

Q And that was shortly after the rent contro

proceedi ngs were actually initiated by the homeowners?
A Yes.
Q And to your know edge, it's your understanding
wor k has been perforned pursuant to this retainer, these
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pr oceedi ngs?

A Yes, it has.

Q Al right. Exhibit 9 is an invoice, or | think
it's actually a sunmary of invoices fromSt. John &
Associates. Do you see that?

A Yes.

Q Is this a summary of sone of sone, but not all,
of the invoices received by Waterhouse Managenent for
Dr. St. John's work?

A Yes, it is.

Q Tell us a little bit about -- did you
personal |y nmake the determnation to hire Dr. St. John
for work related to Nonad Village?

A Yes, we did.

Q Wiy did you choose to do that?

A Because Dr. St. John is an expert econom st in
the field of nobile homre parks, rent increases, operating
incone, and he's one of the top people in California
dealing with this, and we've worked with himover the
years.

And going into 2011 we had to hire him The
residents hired Kenneth Baar, who again is one of the top
econom sts in the state, except he's --

Q Except he's not an econom st, right?

A Yes. | said he's an econom st, but he's not,
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but he's good at what he does. And so we had

Dr. St. John on our side, the residents had Kenneth Baar,
anot her expert, as their expert witness on their side,
and so when it came to it, we decided to hire

Dr. St. John to assist us in calculating all the nunbers
to make sure that the numbers we give the residents were
t he correct numbers.

BY MR BALLANTI NE:

Q You mentioned Dr. Baar a little bit. Wich
side of the street, so to speak, does M. Baar wal k on?
A M. Baar mainly works for the residents.

Q So he's kind of the resident expert on rent
control issues?

A Yes, he is.

Q And was Dr. Baar actually present at the 2011
arbitration proceeding involving Nomad that you were at?

A Yes, the entire tine.

Q Did he testify?

A Yes.

Q And were you there during his testinony?
A | was.

Q

Let ne ask you. O course we have the

transcript, but do you recall what he said about the
park's right to recover legal fees and admnistrative
fees in connection with the rent control proceedings?
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A He specifically he stated that the park owners
had the ability to get those attorney fees back, |ega
fees back.

Q And is that consistent wi th your understanding
as well, as the park owner and operator?

A Yes.

Q And if the homeowners had not filed a petition
to request arbitration, would the park have incurred al
of the fees that it did?

A Not at all.

Q And so the park wouldn't have any fees at all
to pass on to the honeowners?

A No.
Q Let me go to Exhibit 10 and 11. W'Ill start
with 10. I'mnot sure if you' ve seen -- | think you have

seen this docunent before. Have you seen this document
bef ore?

A Yes.
Q So 10 relates to the case in which Lazy Landing
and \Wat er house Managenent, | think, were both petitioners

agai nst the County, the County of Santa Barbara, and
Ms. Hanrick is the honmeowners' representative, the rea
party in interest.
Are you famliar with this case?
A Yes.
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Q How did the case cone about?

A The case canme about with regard to the permt
to operate.

Q I think this was the challenge to the board.

A Ch, the challenge, yes. There's so many cases.
The chall enge to the board, challenging the Board of
Supervisors in regards to -- the Board of Supervisors met
with the residents behind closed doors, privately, and
then we net the Board of Supervisors at a Board of
Supervisors neeting --

Q In this very roonf

A -- in this very room and we were told that we
get nothing, zero.

W followed their rent control guidelines to a

T. W had expert wtnesses, we had a great arbitrator,
we were given a certain nunmber, and we agreed with that
nunber. The residents went and discussed with the County
supervisors that they didn't |ike the nunber, and the
County supervisors voted in fact that we get nothing,
zero. And so then we basically had to fight themfor
that, get it remanded, went through the other judge. It
was remanded back to the arbitrator. That took forever
to get that done because then the County wasn't neeting
for along tine. They only neet certain times. So it
was finally remanded back to them W met with the
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arbitrator --
Q When you say "net," you don't nean a private
meeting --

A No, no, the second hearing.

Q Just like this?

A Yes.

Q  ay.

A So this was basically to defend oursel ves
agai nst the County's blatant disregard, really, for the
arbitrator's decision.

Q And again, wthout going through all of the
stuff, but do you see there's a nunber of dates and
entries of different documents, sone of which you
probably woul dn't be famliar with, but some of which
woul d.  Looki ng through these, do you recognize that
there were various docunents that either you hired | ega
counsel to prepare and file in court on your conpany's
behal f or received fromthe honeowners?

A Yes.

Q And again, that was work that you were involved
in as it was proceeding?

A Yes, | was.

Q So looking at -- we'll do 10 since we're
| ooking at it. This would be the petition by the park
agai nst the County?
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ARBI TRATOR: Is that 10 or is that 1172

MR BALLANTINE: Ten. I'msorry, yes, 10 is
the petition by the park against the County, and 11 is
the petition by the homeowners against the park and the
County.

ARBI TRATOR: | thought we were finished with
the one by the park against the County.

MR BALLANTINE: Fair enough. | was confused
on that. | was going to ask a follow up question on that
one. Thank you for the clarification. | wasn't very

clear.
Q Wth respect to just looking at 10, in your
experience as a nmobile home park operator, was this
| awsuit necessary to protect the interests of the park?
A It was absol utely necessary.
Q And were the costs that the park incurred
reasonabl e and necessary for the operation of the park to
get what it needed to get?

A It was.
Q Ckay. Thank you
Now [''mon 11.

ARBI TRATOR:  Ckay.
BY MR BALLANTI NE
Q So 11, the petition is Deborah Hanrick. Who,
to your understanding, is Deborah Hanrick?
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A HOA presi dent.

Q Representative of the homeowners?

A Yes.

Q And was this a lawsuit that was filed agai nst

both the board and the park?

A Yes.

Q And do you see it also names as real parties in
interest the Bells, Robert and Randy Bel|?
Yes.
Wio are they?
They are the | andowners.
Do you | ease the | and fromthenf
Yes, we do.
| nmean Lazy Landing does?
Yes, Lazy Landing does.
Did Lazy Landing have, at |east, an arguable
duty to defend the Bells when they got sued by
Ms. Hanrick?

A Yes, we're required to defend them

Q Did Lazy Landi ng and Waterhouse Managenent in
fact do that?

A Yes.

Q Did you incur legal cost for doing so?

A Yes, we did.

ARBI TRATOR: Let ne interrupt for a noment.

O>0O0 >0 >0 >
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Did | understand you to say there was a witten
agreenent, essentially a hold harm ess and duty to defend
agreenent that you had relative to your business with the
Bells, is that correct? You had a duty to defend t hem
under that agreement?

W TNESS: Yes, sir.

ARBI TRATOR:  Thank you. | thought | heard that
but | was trying to catch up. | wasn't sure.

BY MR BALLANTI NE

Q VWhat was that document ?

A The | and | ease agreenent.

Q And that |and | ease agreenent, was that one of
the docunents in evidence in the 2011 arbitration?

A Yes.

MR BALLANTINE: | don't know that we have it
here, your Honor.

ARBI TRATOR: | don't know that, either. | just
was being -- the defense of the Bells is obviously an
I ssue, an economc issue. | wanted to make sure |

under st ood hi s testinony.

MR BALLANTINE: Right. And we can provide
that ground lease as well. It was in the prior
arbitration

ARBI TRATOR: | don't believe | need it, but if
you think it's appropriate, you may do so.
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MR BALLANTI NE: Thank you.

Q So | ooking through this Exhibit 11, it's kind
of like 10, it's a bunch of dates and various docunents,
probably sone of which you' ve seen and some of which not.

['mnot going to go through everything, but
I"I'l ask you to kind of take a look at this and tell us,
are these docunents, sone of these, are these docunents
you recogni ze?

A Sone, yes.

Q And tell us about that, what were these,
docurments you got by the honeowners?

A By the honmeowners and by M. Ballantine.

Q And the subject of these documents, some of
these you recogni ze as docunents the park filed?

A Yes.

Q And you authorized themto be filed?

A Yes.

Q And were you generally following this |awsuit

as it progressed as well?

A | was.

Q And did you receive and | ook at docunents
related to the case as it progressed?

A | did.

Q And was this a case that was necessary for the
park to defend?
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A Absol utely.

Q And tell us about that.

A In regards to the permt to operate, the
honeowners were claimng that we didn't have a permt to
operate, which neans we cannot collect the rents fromthe
residents and we can't -- and we did have a permt to
operate. W showed that to them They still continued
to say we didn't.

Then they not only sued us, but the County, who
was hel ping themout with the first arbitration, sued
them saying that we didn't. W had to go through al
this and so on basically to show good faith fromus that
we did have a permt to operate. It's one of the first
things we do, is have a permt to operate in the park.
It's very sinple. It's one of the first things our CFO
does. It was done within 16 days. W filed it properly.

Q So let's actually go to that. That's probably
a good segue. Let ne skip down a couple of exhibits.
|"'mgoing to ook at Exhibits 13 and 14. ['Il start with
Exhi bit 13.

I think you kind of may have alluded to this,
but et me ask you. Let's look at Exhibit 13, and first
question, do you recogni ze this docunent?

A Yes, | do.

Q Is this a document generated by your office?
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Yes, it is.
The formwasn't, obviously, but the witing?
Yes.

And who in your office prepared this docunent?
CFO Sharon Jenni ngs.

And was that within the scope of one of the

t hings she's responsible for doing?

A Yes.

Q And is this the first tine your office ever
filed such a docurment or one of many times?

A Many times.

Q Al right. So tell us alittle bit about -- as
his Honor said before, the docunent kind of speaks for
itself, but tell us alittle bit in the context of what
happened wi th \Waterhouse Management and Lazy Landi ng and
Nomad Village, how this document came about and what it
is.

O >0 >0 >

A Sinple. Anytine there's a change of ownership
you have to pay for a permt to operate, and this is an
amended permt to operate, amending it to Nomad Village,
the name of the park, and then you have to tell the
manager who it is, \Waterhouse Managenent Corporation, and
then just to have to supply it to, usually, the state.

And part of the confusion is HCD, Housing and
Communi ty Devel opnent, they oversee all nobile hone
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parks. At some points in time counties and cities wll
take over for HCD because of the budget constraints, but
they have to followthe mrror inmage of the HCD and all
the codes. So this was sinmply a formto fill out and
send in, which we did, and pay the fees, which we did,
and the obtained the permt to operate.

Q Ckay. And to your know edge, is the mobile
hone park operator -- the information you provided, was
that accurate and appropriate for the circunstances
i nvol ved here?

A Yes.

Q Okay. Let's go to Exhibit 14. It's actually a
group of documents. Are these the permts to operate?

A Yes, they are.

Q And do you see that it says in the about the
m ddl e of page 2 "Waterhouse Management Corporation”?

A Yes.

Q Is that the |ocation of your office?

A Yes, it is.

Q And so Wt erhouse Management is basically the
operator, day to day, of Nonmad Village, correct?

A Yes, it is.

Q And is it in that context, then -- are they the
one that -- in the normal course of things are they the
ones that receive the permt to operate fromthe agency
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that issues it for the park?

A Yes.

Q And is this sonething that was received by
Wt er house Managenent ?

A Yes, it was.

Q All right. And does Waterhouse Managenent get
a bill every year fromthe appropriate agency, in this
case Santa Barbara County, for the permt to operate?

A Yes.

Q And they pay that bill?

A Yes.

Q And they have done that every year?

A Yes.

Q To your know edge, does that cover the years

from 2008 to 20167

A Yes, it does.

Q And to your know edge, at all times that
Wt er house Managenent operated the park has it had a
permt to operate?

A Yes.

Q Do you see here up at the top here it says
"Omner, Nomad Village, Inc."?

A Yes.

Q At the tine, would you have described it a note
to that?
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A At the tine we thought it was -- at the time we
t hought it was basically the Bells, that they were nam ng
the Bells as the | andowners and not us.

Q Ckay. The Bells, meaning they owned the |and?

A Yes.
Q And Lazy Landing has a |ong-termground | ease?
A Yes.

Q Then going back to Exhibit 11 --

ARBI TRATOR:  Let ne interrupt for a noment. In
my notebook, tab 14, which are the permits, the |last one
| show is issued February 19, 2015, and was for that
year. | don't see in ny exhibits one for 2016. | assune
fromhis testinmony that one was obtained, but am
m ssing or m sreadi ng the docunent?

MR BALLANTINE: | think if you look in the
upper |left.

W TNESS: The upper left-hand corner it says
"2016, permt to operate,” paid on -- the date was
February 19, 2015, going through to 2016.

ARBI TRATOR: | see that now. Thank you. |
m ssed that. You're correct.

MR BALLANTI NE: Thank you.

Q Going back to Exhibit 11, and essentially |
asked you about that. | asked you about Exhibit 11.
That was the lawsuit about the permt to operate, and so
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essentially you were telling us a little bit about the
facts. Those are the facts you were tal king about,
correct?

A Yes, they were.

Q Was that, in totality, this case that's
partially involved in the -- enbodied or sumarized in
this Exhibit 11, was that necessary for the park to
pursue or defend?

A Absol utely it was.

Q Al right. And you reviewed the costs of the
litigation, correct?

A Yes, | did.

Q And were those reasonably and necessarily
incurred by the park?

A Yes, they were.

Q Did the park have any choice but to incur these
| egal fees?

A No.

Q So let ne go back to the beginning and then
pi ck up on one other thing.

A Back to the beginning, meaning Exhibit 1?

ARBI TRATOR:  You say go back to the begi nning,
| wanted to say, oh, please don't.

MR BALLANTINE: Don't worry, |I'mnot going to
repeat everything | said.
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Q | want to discuss with you, M. Wterhouse, a
provision in this rent notice, and | think maybe the best
way to do it is -- I'msorry, but let me just read
several sentences, and |I'mjust going to do it not that
we all can't read it, but just so we're all literally on
the same page and following this and we get it in the
record, and then I"'mgoing to ask you about what this
means and kind of explainit.

I'm | ooking at the second page of this letter
and it's the one, two -- third paragraph fromthe top.
Actual Iy, the second paragraph fromthe top, I'lIl start
with. 1'Il note that it references the arbitrator has
recently ruled and uphel d nmost of the park's rent
increase as noticed, with the prinmary exception of
capital itens which were planned but not all been
i mpl enented by park management at the time of the rent
I ncrease.

The reference there, is that the ones that had
now been paid, was that the Exhibit 6?

A Yes, the electrical and paving.

Q Okay. And then the next paragraph says: "Park
management plans to accept the arbitrator's nost recent
award. If it becones final, then that will be the end of
the proceeding and park management will issue rent
credits to all homeowners after giving notice of the
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amount and duration of the rent credits.”

Then it says: "If the homeowners appeal the
current arbitration, park managenent will defend that
appeal to recover the increased rent and all additiona
def ense costs, including professional fees."

So | want to talk about the credits and what
that neans. W don't have to go into nunbers right now,
we'll have Dr. St. John to help us with the nunbers, but
how does that work in an arbitration process such as
this? |If the arbitrator awards a nunber that's |ess than
the total amount that the park owner noticed, is that
difference paid to the homeowners by a rent credit?

A It's paid by rent credit over the sane initial
tine that it was collected.

Q Ckay. And so let's go back to 2011. 1In 2011
the rent increase that was noticed was about $160, is
that correct?

A Yes.

Q Bal | park.

And the anount awarded by the arbitrator in his
Decenber 20, 2011, award was about $96 or so?

A Correct.

Q Okay. And during that time period from when
that becane effective in May 2011 to the end of Decenber
2011, had the park been noticing and collecting the $160
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rent increase?

A Yes.

Q And was the park authorized to do that, in your
under st andi ng of the ordinance?

A Yes, it is.

Q And what did the park do regarding that
differential fromthe $160 to the $96 that was ultimately
awar ded at the end of 20117?

A | believe we started crediting it back in July.
| don't know about the year. Was that 20127 Yes, 2012
we started crediting back the amount of the difference.

Q I think it was January-February that it
started.
A Yes.

Q And it was credited back over the same period
of time that it had been col |l ected?

A Yes.

Q Now, at this point we've got an arbitration
award that had, back in '11, credited -- or maybe
"credited" is not the right word -- had awarded a rent
increase in part, one of the elements was based on the
$320, 000, correct?

A Yes, it was.

Q But ultimately out of that when the arbitrator
made his remand award, about $62,000 of that was
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ultimately all owed, correct?

A Yes.
Q So there's a difference of about $240, 000.
A Yes.
Q Dr. St. John can give us the exact nunber

What does the park plan to do regarding that
di fference?

A Pass that on to the residents.

Q Meaning through a credit?

A Through a credit, yes.

Q So we're not trying to collect now again for
sonmet hing al ready col | ected before, correct?

A No.

Q Al right. And is the park waiting for the --
well, what, if anything, is the park waiting for in order
to decide howto come up with the nunbers, the credit
nunber ?

A Finality fromthe County in regards to the |ast
appeal that we just did. W just can't get a final
answer. That's our biggest concern. W're trying to get
a final answer so we can figure out what all the nunbers
are, and once we get that number, we can figure it out,
start the credits, debits and put this to bed.

MR BALLANTINE: Al right, thank you
| have nothing further.
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ARBI TRATOR:  Thank you very nuch

M. Allen, do you have any questions by way of
cross-exam nation for this wtness?

MR ALLEN. | do.

ARBI TRATOR:  Thank you.

CROSS- EXAM NATI ON
BY MR ALLEN
Q | want to go back to Exhibit 5. Do we have the
corrected Exhibit 5 now?

MR BALLANTINE: | think we do. Maybe, your
Honor, 1'd suggest -- | will represent |I haven't |ooked
at it. M office brought ne what | think is the
corrected 5. Let me suggest that it would be appropriate
during a break that | give it to M. Allen so that he can
| ook at it and be satisfied with it and so forth,
al t hough, of course, we can give it to hi mwhenever he
want s.

ARBI TRATOR:  Well, we're ten mnutes before
noon. |'mplanning to take a lunch break for everybody
at noon.

Do you want to have an opportunity to review
the corrected Exhibit 5 before you do your
Cross-exam nation?

MR ALLEN. That would be fine. Fromthe
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packet that they had sent, and it was in the PDFs that
you received, there was the financial statenents which
is, | believe, is what it should be, is the financial
statements from 2010 through 2015.

ARBI TRATOR:  Ckay.

MR ALLEN As long as that's what they are --

ARBI TRATOR: (Ckay, if you're going to ask
questions you need to have the right docunent so you are
aski ng questions and have an understandi ng of what you're
aski ng about .

MR ALLEN Right.

ARBI TRATOR:  So why don't we do this. 'l
direct counsel to provide you with your corrected copy of
Exhibit 5, and I'll have it provided to the clerk for ne,
and we will take a | unch break.

How | ong do we need for lunch? Can we get back
to doing this at, say, 1:15?

MR BALLANTINE: That's fine for us.

ARBI TRATOR:  All right. And for our scheduling
purposes, this afternoon, when M. Allen's
cross-examnation is conplete, Dr. St. John is right here
and ready to go.

H s direct exam nation you have estimted to
t ake approxi mately how | ong, Counsel ?

MR BALLANTINE: You know, | think we have
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covered a lot with M. Waterhouse, so hopefully we can
cover things pretty quickly, half an hour, nmaybe an hour.
"Il talk to himover lunch. | think we can make it go
pretty quick.

ARBI TRATOR: | assume there will be some
cross-examnation of Dr. St. John.

MR ALLEN. Correct.

ARBI TRATOR:  And then there will be argument
and we will be done for the day. |Is that accurate?

MR BALLANTINE: That's our perspective.

ARBI TRATOR: We're definitely going to need to
deal with Exhibits Cand D, if you need a foundation for
that. The rules of evidence, according to the documents
that | have been provided in --

M5. DAVIS: Your Honor, how do we handle a
request for judicial notice or official notice? Wuld
that be listing the California codes on a piece of paper
and giving it to you or just putting it on the record?

ARBI TRATOR: Wl |, obviously, if you want ne to
| ook at it you're going to have to tell me what it is and
it would be easier if you wote it down so that counsel
could have it, also.

['I'l certainly be | ooking at the applicable
statutes, but with regard to the other exhibits, page 15
of the nobile hone rent control rule for hearing in the

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 128

County of Santa Barbara, it says, in part, "Hearings need
not be conducted according to technical rules relating to
evi dence and witnesses. Any relevant evidence is
admssible if it is the sort of evidence that responsible
persons are accustomed to relying upon in the conduct of
serious affairs regardl ess of the existence of any common
| aw or statutory rule which mght nake inproper the

adm ssion of such evidence over civil objections."”

I's goes on to say: "Hearsay evidence nay be
used for purposes of supplementing or explaining other
evidence but shall not be sufficient in itself to support
a finding unless it woul d be adm ssible over objection in
civil action.”

So this is telling ne, as the arbitrator, this
being the first Santa Barbara nobile home rent hearing |
have presided over, that essentially the rules of
evidence are small clains on steroids.

MR BALLANTI NE: Fair enough.

ARBI TRATOR:  So alnmost no rules other than it
shoul dn't be frivolous, kind of.

So with regard to you asking me to take to
judicial notice of certain statutes in the code, if you
woul d make a list of those and give themto counsel and
we'll deal with themright after the lunch break or --
well, we'll deal with themright after they rest and then
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we'll deal with the exhibits and your request for
judicial notice and all of that at that time, if that
will work for you. Yes?

MS. DAVIS. Yes.

ARBI TRATOR: Al right, good.

MR BALLANTI NE: Thank you.

ARBI TRATOR: In that case, we're in recess
until 1:15.

(The lunch recess was taken.)

ARBI TRATOR: Back on the record in the matter
of I'n re Nomad Village Homeowners Mobile Park rent
I ncrease dispute.

One thing | should have taken care at the start
and apparently | did not, although there is no objection
fromor nothing raised by the honeowners, is there now a
di spute that the meet and confer did not occur?

MR ALLEN. W don't believe it did.

ARBI TRATOR:  You do not believe it did?

MR ALLEN.  No.

ARBI TRATOR:  Ckay.

Ma' am were you going to say sonething?

M5. DAVIS: (Onh, | didn't hear the question.

ARBI TRATOR:  The question was, there's been
testinony from M. Waterhouse concerning the nmeet and
confer and the discussions that took place, both
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informally at 6:00 o' clock on a date in March, and the
same evening at 7:30 in which there was a negotiation in
which the CPl increase, which the park had one figure,
t he homeowners suggested anot her, there was a phone cal
made, that was reduced and everybody had that di scussion.
That appears to be a neet-and-confer process. Is it the
honeowners' position that neet and confer did not occur?

MR ALLEN. That's correct.

ARBI TRATOR:  And you base that on what?

MR ALLEN. On the rules for a hearing, that
they were supposed to have all the docunments necessary by
a certain time and we were not allowed those docunents.

ARBI TRATOR:  The docunents are supposed to be
made available for review, as | recall the provisions of
the statute. It's your position that if they were there
for you to look at and you didn't have copies for
yoursel f, that negates neet and confer, is that ny
under st andi ng?

MR ALLEN It is. The whole idea behind those
docunments is so you can take them review themand have a
fruitful neeting. They were purposefully kept fromthe
honeowner s.

ARBI TRATOR:  Ckay.

Response, pl ease.

MR BALLANTI NE: Yes, your Honor. Two things
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on that.

| read the rule as being essentially what your
Honor stated, which was that the requirement is that they
be made avail able, and they were nade available during
busi ness hours at the park office at all tines for the
honeowners, starting on April 9, and so | think that was
properly done.

Moreover, the park, because the homeowners
asked for it, we elected to make copies for each and
every honeowners' representative at our expense and give
themto themat the meet and confer, so they had t hem

W al so offered to have fol |l owup nmeet and
confer or even a fornmal nediation after that tine and
even sent an e-nmail proposing that, and so ny position
is, No. 1, we did everything we had to to start off with
regardi ng maki ng the docunents avail able, and | would
note that what the rule says is that they have to be nade
avai |l able to the honeowners' representatives. W
actual ly went beyond that and made them avail able for
everyone because we were never told who the honmeowners
representatives were, and one at one point when we were
asked for themto take the docunent out of the office, we
asked, well, who are the homeowners' representatives,
because they are the people who are supposed to have the
docurment, and they said, we're not going to tell you
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until the neet and confer, and | think that's in an
e-mai| attached to the summary adjustment notion. | may
be m staken, maybe it's sonething | saw that happened.

In any event, we did at the meet and confer
have the -- first of all, the neet and confer happened.
There was a neeting, and | think the homeowners are
tal king about a different issue, about having documents
available, and that's different. The neet and confer
happened, we met on the day in question, your Honor
sumarized M. Waterhouse's testinmony and that indeed
happened, and actually indeed it did acconplish
somnet hi ng.

And noreover, like | said, the docunents were
to the degree that the honmeowners think they were
entitled to them each and every one who actual ly
i dentified thensel ves as a honeowners' representative at
that neeting for the first tine was given those
documents, and they were given a chance to followup with
managenent, too, to have some other interaction, and they
declined to do so.

Al though, actually, in fairness to the
honeowners, that's not true. They were invited to submt
an offer in response to the notice of rent increase in
t he docunents that we gave them They said they were not
prepared to negotiate at that neeting, but afterwards
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they did actually send a witten kind of an offer. It
was very tentative, but it was the outlines of an offer.
And park management responded to that suggesting we sit
down in a nmediation. | think a meet and confer
absolutely did happen, and I, frankly, comrend the
honeowners' representative for their conduct during that
process. W didn't resolve it, but it was a courteous
and cordial process that, like | said, actually did
result in one issue, the CPl issue.

ARBI TRATOR:  Anything further on that issue?

MR ALLEN. Yeah. | don't know that any of
that stuff happened as far as not know ng. He was
dealing with Debra, so he knew that Debra was a
representative. It was asked on the first day that they
were supposed to be avail abl e whether they could be
copied, in any way made a copy of --

ARBI TRATOR:  Were those docunents subsequent!ly
made available to and provided to the homeowners?

MR ALLEN.  Not until the neeting.

M5. DAVIS: Not until the end of the neeting.

MR ALLEN. Not in the until the end of the
meeting. And they are supposed to be provided within
this 10-day period so the honeowners can go through them
so they can prepare.

ARBI TRATOR:  Ckay.
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MR ALLEN So there was no preparation
all oned. There was no neeting. There was no neet and
confer per the rules.

ARBI TRATOR:  All right. The natter is now
subm tted?

MR ALLEN:  Yes.

ARBI TRATOR:  Counsel ?

MR BALLANTINE: Again | would say the
docunents were at all tines nade avail able to anyone who
identified themsel ves as a homeowners' representative.

ARBI TRATOR: | under st and.

MR BALLANTINE: And that was done and they
were made available. And ny recollection is we were
giving copies during the mddle of neeting, and in fact
we went through themand in fact there were some
questions about the docunents and we went through the
docunents with the homeowners.

ARBI TRATOR: | find that the due process
standard neet and confer as required by the ordinance did
occur, and that's ny ruling on that issue.

There was one other issue | wanted to rai se.
Hold on a second. No, that was part of the summary
judgnent notion, so that's all.

Ckay, we're now ready for cross-exam nation of
M. Wt erhouse.
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M. Allen, are you prepared?

MR BALLANTINE: Your Honor, | have one
housekeeping issue to raise at some point.

ARBI TRATOR: Al right, let's get it out of the
way.

MR BALLANTINE: As | indicated, | noticed
during ny opening that one document was m stakenly
duplicative of another. Exhibit 42 was the sane as, in
the binder, as 43, just by mstake, so | have repl acenent
No. 42. That's the order granting sunmary judgnent.

ARBI TRATOR: Ckay. If you'll give a copy,
please, to M. Allen, and | will replace Exhibit 42.

Any objection to ny receiving that corrected
exhibit, M. Alen?

MR ALLEN.  No.

ARBI TRATOR:  Thank you, sir.

MR BALLANTINE: And then one new exhibit that
was |eft off of the list that | didn't notice until
today. This is the opinion and award revised on remand
by the arbitrator as the final one. There were several,
and this is -- should be a new Exhibit 44.

ARBI TRATOR:  Woul d you show it, please, to
M. Allen. Let nme take a look at it. It appears to be
the order of M. Biersmth of August 28, 2016.

Any objection to this being narked and received
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as Exhibit 4472

MR ALLEN  No.

ARBI TRATOR:  Thank you. I'Il mark it here as
Exhibit 44. W don't need a separator tab.

Al right. M. Alen, your cross-exam nation
of M. Waterhouse.

CROSS- EXAM NATI ON
BY MR ALLEN:

Q Al right, looking at Exhibit 5, which we now
have the corrected version, you stated that these
financial statenents, which appear to be 2010 through
2015, couple nonths into '16, you said these are all
presented in GAAP conpliance?

A Yes.

Q Ckay. And | assume, then, that is the basis
for the tax returns, are based on these as well?

A Yes.

Q Ckay. And then you'd mentioned sone of the
attorneys bills that you' ve seen. You said you' ve seen
signed off on sone of the attorney bills?

A Yes.

Q Coul d you point out the attorney expenses
wi thin the GAAP financial statenents.

ARBI TRATOR: I'msorry, | didn't hear the
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question.

MR ALLEN. | asked for himto point out or
reconcil e the GAAP financial statements |egal expenses to
the anounts that they are asking the homeowners to pay.

ARBI TRATOR: Al right.

WTNESS: In 2011, $21,223.

ARBI TRATOR: \What was the date of that entry?

MR ALLEN. That was for the year of Decenber
31, 2011.

The next year, Decenber 31, 2012, for 2012
it's $72,913. 50.

For 2013, $48.

Decenmber 31, 2014 through to date, $1,376. 96.

ARBI TRATOR:  $1,376.96, is what | heard,

M. Allen, for ending Decenber 13, 20147

MR ALLEN. Correct.

Not hing in -- nothing in 2015.

2016, February 29, 2016, $150, 000, even

ARBI TRATOR: These expenses represent -- these
| egal expenses are charged for what, M. Waterhouse?

WTNESS: For this lawsuit in progress.

ARBI TRATOR:  For this particular |awsuit
that's -- not this case, but the one that is presently
involved in --

WTNESS: There's additional fees that we paid
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oursel ves out-of -pocket, as we said earlier, that were
not reflected here. As a partner, if the property cannot
afford to pay the fees, then the partnership thensel ves
have to pay the fees, which we do, and then down the road
we hope to be reinmbursed for those these fees.

W still have a ot of fees we are hoping to
collect, and there's still nore fees that we may have to
pay, incur later on because again we have no finalization
of what's is going on with this lawsuit, so the fees are
the fees. That are due, and they are payabl e.

ARBI TRATOR:  Just haven't all been paid to this
dat e?

W TNESS: Correct.

ARBI TRATOR:  Okay. Next question?

BY MR ALLEN:

Q In the $72,900, that was fromthe prior, from
the 2011 arbitration?

A VWhat is that?

Q [t was paid in 2012. | believe it was the
amount for the 2011 arbitration.

ARBI TRATOR:  The nunber | wote down was
$72, 913. 50.

MR ALLEN:  Yes.

WTNESS: Yes, all the legal fees paid were for
the litigation of the 2011 in regards to this lawsuit,
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fair return process.
BY MR ALLEN
Q Are you counting those in the fees this time?
A We are not. We're counting them because we
didn't get themlast tine, so we are counting them We
are not saying -- we're counting them because when it was
remanded back to the court they didn't take all the
attorney fees because they weren't done yet, and as the
residents continued on and continued on and sued us and
sued the County, the fees kept going up.

So there were fees that we tried to charge for
initially, and then there were fees that were charged
afterwards for this one now, because this new period of
return we are now charging all the fees after the
arbitrator awarded us a decision and then it went to the
County supervisors, then it went to the judge, remanded
back to the County, remanded back to the arbitrator,
anot her award given, they appeal that again, so it's an
ongoing thing, so it's difficult to say what the bills
are that we're going to be paying, it's what we owe and
we pay themas we can, and sonetinmes it may not be the
exact timng because sonetines |'ll have to ask
M. Ballantine wait a few nonths, we're gathering other
money together, because when it conmes out of pocket,
people think we can just wite a check. W have that
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money our bank accounts, our personal bank accounts, to
wite checks, and so we do that, and there was someti mes
atime lapse in that.

ARBI TRATOR: Al right. Next question, sir.
BY MR ALLEN:

Q Just to be clear, you're asking for this
$72,913.50 agai n?

MR BALLANTI NE: (bjection. Vague and
ambi guous.

ARBI TRATOR: | didn't understand the questi on.
BY MR ALLEN:

Q $72,913.50 -- that was awarded last time and
|"masking if they are asking -- | believe he just said
they are asking for it again. They are asking for the
same exact anount agai n.

MR BALLANTINE: Well, vague and ambi guous. |
think the confusion is he's mxing appl es and oranges.

MR ALLEN.  No.

ARBI TRATOR:  Hol d on.

MR BALLANTINE: What we're asking for is the
money that -- or the fees that were incurred as reflected
on the account statenent that is submtted as Exhibit 7.
He's confusing -- that's the bill that shows the work
that was done. We're not asking for nmoney referencing a
specific line itemin the account statenment or the profit
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and loss. | think that's the confusion.

MR ALLEN. There's no confusion. |If it's
GAAP -- they stated that this is their tax returns and
GAAP statenments, if it's not entered there, it didn't
happen. So what we have right nowis a bunch of
docunents that Ballantine created outside and now t hey
are saying, oh, well, | paid those out-of-pocket. Those
have nothing to do with Lazy Landing. They shoul dn't
even be discussed.

ARBI TRATOR: (Ckay. So those documents have
been received in evidence with that objection. They are
in, therefore, the record of this case. | understand
your position, but that's argument, that's not
cross-examnation, and I'll hear your argument on that
I ssue at the end. | understand the nonenclature issue
that you're having on the defense side, and | understand
the position of the petitioner.

Do you have any ot her questions of the w tness?

MR ALLEN:  Yes.

Q You discussed No. 6, the capital items and the
el ectrical work. Was the electrical work nmentioned in
the | ease at all?

A | don't recall

MR BALLANTINE: Well, clarification. | assune
the | ease question -- you nmean the ground | ease?
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MR ALLEN:  Yes.

MR BALLANTINE:  Ckay.

WTNESS: | don't recall
BY MR ALLEN

Q Was the electrical work ever the responsibility
of the property owners?

A Yes.

Q And did you take that over on the contract?

MR BALLANTI NE: Vague and anbi guous.
BY MR ALLEN

Q Did you take responsibility for the electrica
wor k?

A W take responsible for the park, so anything
in the future, and if we buy a park and there's issues
that we know about that we have to fix, we will fix them
And then if there's a rent control ordinance, we'll| abide
by the rent control ordinance and pass those fees
t hrough, even though we knew they possibly existed when
we purchased the property. So it's standard operating
procedure for anybody who buys a property, wll pass it
t hrough because we take -- it's part of the process that
we do.

Q Was there anything in the | ease regarding the
heal th and safety violations in regards to the
el ectrical ?
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MR BALLANTI NE: Vague and anbi guous.

ARBI TRATOR: Vel --

MR ALLEN Did you understand it?

ARBI TRATOR:  You' ve said there were health and

safety violations. | don't know what the health and
safety violations are, so |'mnot sure that the w tness
woul d, either. If there were health and safety

viol ations, you mght lay the foundational question,
aski ng himwhat health and safety violations, if any,
existed at the time the property was purchased, and then
your question woul d make sense.
BY MR ALLEN:

Q VWhat were the health and safety violations that
existed at the time of purchase?

A Repeat that, please.

ARBI TRATOR: \What were the health and safety
violations, if any, that existed at the time of the
purchase with regard to the park property itself?

W TNESS: None that | know of that were health
and safety issues.

BY MR ALLEN:
Q VWhat were the health and safety issues?

ARBI TRATOR: He sai d none that he can renenber.

Repeat your --

WTNESS: None that | can recall, safety and
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heal th issues within the park.
BY MR ALLEN

Q Were there any violations fromthe County
what soever ?

A There were no County violations to us at the
time of purchase.

Q Were there any to the Bells? Wre there any on
the property?

MR BALLANTINE: Objection. |'mnot sure --

MR ALLEN How about if | just tell you, since
they won't --

ARBI TRATOR: Wl I, right now we're going --
we'll get there.

At the tine of purchase of the property, were
you aware of any preexisting violations for which the
Bel I s had been cited by the County of Santa Barbara
relative to the purchase?

I's that the question?

WTNESS: That the Bells had been cited for?
No, sir.

ARBI TRATOR: Ckay. The answer was "no."

MR ALLEN  Ckay.

Q So the legal fees that you -- you said that
they are refundable to you, and you base that on an
expert of some sort?
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A Ref undabl e?

Q That you get -- that sonehow you can just start
charging the honeowners with thenf

A Based on the 2011 arbitration, the hearing
of ficer granted us attorney fees, including your expert
wi tness who stated that we were entitled to those fees
and any other additional fees that may be incurred for
this arbitration. That was Kenneth Baar, your expert
w tness who stated to the arbitration judge that we were
entitled to legal fees.

MR ALLEN. Well, first of all, I don't know
that Kenneth Baar is an expert. | don't know that they
shoul d be able to bring that up.

ARBI TRATOR:  Apparently, according to the
record, he testified in that proceeding as an expert
wi tness cal l ed by the honeowners.

MR ALLEN Ckay. |Is there anywhere in the
ordi nance that states that |egal fees should be able to
be passed through?

MR BALLANTINE: Well, objection to the extent
he's calling for an expert conclusion or |egal
conclusion. W can | ook at the ordinance to decide that.
l"mnot sure if it's relevant, what this witness's
under st andi ng of that is.

ARBI TRATOR: | agree that it does call for a
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| egal conclusion that this witness is not technically
| egal |y conpetent to make. |It's a question that | had
pl anned to ask, actually, at argunent time so why don't

we hold it until then. 1'mgoing to ask that very
question for ny own edification at the tinme of closing
argunent .

BY MR ALLEN:

Q You said that the credit can be paid over a
period, over the sanme period that they were coll ected.
Wiere do you get that fron? Were did you get that
i nformation fronf?

A From | egal representation of M. James
Bal | anti ne.

MR ALLEN. Al right, that's it.

ARBI TRATOR:®  Ckay. Any redirect?

MR BALLANTINE: No. Thank you for the
opportunity.

ARBI TRATOR:  Thank you very nuch

The Respondent will call the next witness.

MR BALLANTINE: |'Il call M. M chael
St. John.

ARBI TRATOR:  Dr. St. John, woul d you raise your

ri ght hand.
Sir, do you solemly swear or affirmthe
testinmony you' re going to give in this arbitration

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 147

hearing will be the truth, the whole truth and nothing
but the truth?

WTNESS: | do.

ARBI TRATOR:  Thank you.

State your full nane for me, please.

WTNESS: M chael St. John

ARBI TRATOR:  Thank you.

And we' ve been referring to you as "doctor." |
assume you have a doctorate degree in sone discipline?

WTNESS: | do.

ARBI TRATOR: What is that doctorate degree, in
what di sci pline?

W TNESS:  Economi cs.

ARBI TRATOR:  Ph.D. in econom cs?

WTNESS: |'ve a Ph.D. in econom cs.

ARBI TRATOR:  Thank you. You nmay enquire.

M CHAEL ST. JOHN
havi ng been sworn, was exan ned
and testified as foll ows:

EXAM NATI ON
BY MR BALLANTI NE
Q Let's start with your educational background.
Before you got your Ph.D. you did undergraduate work,
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correct?

A | did.

Q Tel | us about that. Wiere did you go?

A Harvard Col | ege.

Q Did you get a degree there?

A | did, B A

Q I n what ?

A It was called social relations.

Q And then when you proceeded -- you pursued
graduate studies after that, correct?

A | did.

Q Where, what institution?

A UC Berkel ey?

Q And what did you study there?

A Econoni cs.

Q And within econom cs did you have an area

wi t hin econom cs that you focused on for your graduate
st udi es?

A Regul at ory economi cs.

Q Regul at ory economi cs.

Did you prepare a scholarly paper, major

scholarly work in the regul atory economcs field?

A Vell, nmy dissertation was titled "The Inpact of
Rent Control on Value of Rental Property."

Q So fair to say your graduate studies within
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regul atory econom cs focused specifically on the topic of
rent control?

A Yes.

Q Tell us alittle bit about the rent contro
study, the work you did in graduate studies. Just tel
us about that.

A Vell, the dissertation was interesting. |
think it was an inportant topic. It addressed the
question as to whether rent control inpacts the val ue of
property and the findings were yes, that rent control
I npacts the value of the property in nuch the way we
woul d expect through econom c theory: The |owering of
rent by rent control proportionally |owers the value of
the property, just as one m ght expect.

Q Have you done scholarly research and witing
specifically in the areas of |aw and rent control ?

A Vell, yes. | nean | wote a najor paper called
"Fair Return in the California Courts" that summarized a
| ot of decisions at |aw about the fair return principle,
and reviewed cases and the econom c principles behind
those cases, and it reviewed, for exanple, the fair
return nethods that are used in nobile hone rent
control -- actually, nobile home rent control and
apartnent rent control, because |'ve dealt with both.

ARBI TRATOR: Was that paper "Fair Return in the
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California Courts" -- was that paper published in any --

WTNESS: No, that's self-published. [It's not
publ i shed in an academ c journal.

ARBI TRATOR:  Thank you.

MR BALLANTINE: And we can make that avail able
for your Honor if you'd like.

ARBI TRATOR: | don't need it.

MR BALLANTI NE: Ckay.

Q Tel | us about the nobile hone rent control

aspect of that a little bit, and fair return.

Vel l, actually, let's talk about fair return.
Tell us alittle bit about what that means in the context
of rent control and fair return.

A Vel |, the relevant decisions of law all say

that rent control is okay, but that rent contro
organi zations -- cities, counties -- have to allow
property owners a fair return on investnment.

Having said that, the court decisions don't go
further -- don't go nuch further than that. They don't
spell out what fair return on investment really neans,

and that's why | undertook that study. | really wanted
to find out how we can, froman econom st's point of
view-- I'mnot a |awer, | don't do |egal analysis, so

the title of ny paper was "Fair Return in the California
Courts,"” but really it's froman econom st's point of
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view to address this question of how can we establish in
these kind of proceedings what a fair return is, because
that's the major principle by which rent control is
supposed to operate, and it's tricky.

Q Ckay. And in that analysis did you | ook at
cases involving specifically nobile home rent control?

A Yes.

Q Tell us alittle bit about fair return, then
in the nobile home park context.

A ['mnot quite sure where your question points.
| nean fair return in the nobile hone context is -- well,
there are many different ordinances, and they all say
that a fair return is required, but nost of them don't
say howto do it. Sone of themindicate howto do it,
but they don't all say the sane thing.

Q Al right.

A And that's an understatenent.

Q And | guess that's a great bridge to nmy next
question, which is going to be a bit nore practical.

You tal ked about your scholarly work. Have you
worked as a consultant on issues of apartnent and nobile
home rent control ?

A Yes, |'ve been doing that for sone 35 years.

Q Thirty-five years. And tell us the types of
things you do as a consultant in the area of nobile home
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rent control

A Vell, mostly in nobile hone rent control it's
very much like this. | prepare analysis and then appear
at hearings and attenpt to identify what would be a fair
return and what inpact that woul d have on the rents, on
t he space rents charged.

Q Al right. And have you qualified as an expert
wi tness in these types of proceedings before?

A | have.

Q Wuld it be fair to say on nany occasi ons?

A Many occasi ons.

Q And the work that you do in these types of
hearings, is that typically on behalf of park owners?

A It is typically on behalf of park owners or
sonmetimes on behalf of cities and counties.

Q Wth respect to doing that work, tell us a
little bit about what it involves, what it has involved.

Actually, let me ask you a nore focused
question.
You' ve indicated there are various ordinances

t hroughout California?

A That's true.

Q And that they are typically very different?

A They are typically very, very different.

Q And it's always a | ocal ordinance that you're
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wor ki ng under, no statew de ordinance, is that correct?
A That's true, it's the local ordinance that
addresses the fair return question.
Q So they vary fromnunicipality to nunicipality?

A They do.

Q All right. In this case, have you reviewed the
Santa Barbara County mobile home rent control ordinance?

A Yes, | have.

Q At sone point you were retained in this case to
provi de sone consulting and testinony regarding rent
control ?

A That's right, initially with the prior case and
now wth this case.

Q And that's what | was going to ask. Did you
appear as an expert witness in the 2011 case involving
this park?

A | did.

Q And you prepared a fair return anal yses for
t hat ?

A | did.
Q Have you al so, then, subsequently done
consulting for -- rent analyses for what has wound up

being this case -- that is, the 2016 rent increase?
A Yes, for this case.
Q Okay. Let's go to the exhibits and tal k about
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them ['Il just go through themin order
No. 1 1 won't spend much tinme on, but do you
recogni ze Exhibit 1?
A Yes. | didn't prepare it, but | recognize it.
Q It would be fair to say there's numbers in

there that you, at |least, were consulted on in generating

for the actual rent increase?

A Yes.

Q So you were involved in the preparation of
content?

A Content, yes, indeed.

Q Very well. Let's go to Exhibit 2, maybe our
mai n exhibit here. Do you recognize Exhibit 2?

A Yes.

Q I's that a document you prepared?

A Yes.

Q Tell us alittle bit about it. D d you use
your training and expertise as an econom st with
experience in nobile hone rent control nmatters to
generate Exhibit 2?

A Yes.

Q Al right. Tell us alittle bit about this
docurment. Did you prepare it on a spreadsheet?

A | did.

Q It breaks down the various conponents of the
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rent increase, correct?

A Yes. | mght say in this and other cases, we
make a distinction between a pernanent increase and a
temporary increase. A permanent increase wuld be a
permanent increase in the space rents that woul d endure
over tine, and a tenporary woul d be usually an anortized
amount that would be anortized over a time period -- in
this case, 15 years for the capital inprovenments and
seven years for the professional fees.

Q Al right. And that distinction or that
bi furcation, permanent and tenporary increase, is that
fairly typical, a fairly typical distinction that we see
t hroughout the nobile hone rent control ?

A Yes.

Q Al right. Nowtell us alittle bit about
that. A pernanent rent increase -- how does that cone
about ?

A Vel |, a permanent rent increase would basically
be generated by expenses that increase over time. The
maj or principle of alnobst all rent control ordinances,
and certainly the Santa Barbara County ordinance, is that
park owners can apply for rent increase that wll
rei mburse themor cover the expense increases that may
have occurred.

Q And the Santa Barbara County ordinance provides
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for that?

A Yes.

Q And that's fairly typical?

A That's fairly typical.

Q Fromthe standpoint of a fair return
analysis -- that is, for ensuring that a park owner is
able to earn a fair return fromthe park -- is it
I mportant that they're able to recover operating cost
i ncreases through rent increase?

A Yes. | nean that's been well established in
the cases at law, and | think it's accepted by
practically everyone who deals in this area.

Q Ckay.

A Ken Baar, who you nentioned before, by the way,
and who is a prom nent expert who normally testifies on
behal f of the homeowners, he would certainly agree with
that, that expenses should be able to be addressed and
passed through to the honeowners.

Q Al right. And | guess that rem nded me, |
wanted to ask you, you mentioned Dr. Baar. That's
Dr. Kenneth Baar?

A Yes.

Q And he's an expert that you see frequently in
the nobil e hone rent control context?

A Yes. He and are | the two experts who have
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witten on these topics and we often appear together --

Q Al right.

A -- i n opposition.

Q Right. He's your kind of worthy opponent?

A Wort hy opponent, i ndeed.

Q Did you happen to notice himpresent at the
2011 rent control hearing in the Nonmad natter?

A Yes, | recall he was there.

Q Did he testify?

A Yes, he did.

Q Did he express opinions?

A He did.

Q. And do you recall which party called himas a
Wi t ness

A. Vel |, the honeowners.

Q And in that case | guess should | ask you,

al so, were the homeowners represented by | egal counsel in
that arbitration hearing in 2011?

A I think M. Stanton was their attorney.

Q And that's Bruce Stanton?

A Yes.

Q I's he an attorney who represents, usually,
homeowners in various nmobile hone rent control matters?

A Yes.

Q And Dr. Baar -- were you present throughout his
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testinony?

A As | recall, yes.

Q Al right. | may ask you a few questions about
that later.

So let's get into the permanent versus
tenmporary increases.

Let ne ask, then, about permanent increase,
particularly referencing the spreadsheet, Exhibit 2, that
you prepared. Items 1 and 2 are part of the pernanent
i ncreases, correct?

A That's true. The ordinance provides -- there
are CPl increases that occur every year and they are
essentially automatic. Then what | call an MNO increase
is allowed, upon proof, and it would al so be permanent.

Q Right. An MNO analysis is not automatic?

A Not automatic, it would be required to come to
a hearing like this one. It would be subject to the
deci sion of the hearing officer

ARBI TRATOR: In the reading the Santa Barbara
ordinance, | didn't see the term"MNO" or what it
supposedly stands for. | assume "MNO" is going to be a
termof art, is that correct?

WTNESS: It is, and thank you for raising that
because | had intended to say that. | amso used to this
termof art, "MNO," or maintenance of net operating
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income, that | sinply use that name for a process that
coul d be given a different name in this ordinance.

ARBI TRATOR: How is that expressed, if at all,
in this ordinance?

WTNESS: Well, that's another good questi on.
It's quite conplex. The ordinance, the Santa Barbara
County ordinance is unusual in certain respects. It is
not unusual in that it highlights expense increases as
sonmet hing that shoul d be passed through to homeowners.

It is a bit unusual in the actual protocol that it |ays
out by which a fair return is supposed to be conput ed,
and we' Il get to that when we get to that docunent.
BY MR BALLANTI NE
Q Right. And you prepared Exhibit 3, correct?
A | did.

MR BALLANTINE:  Your Honor, | was thinking
about going through Exhibit 2 to sort of get the overview
of the basis for the rent increase and then getting into
the MNO .

ARBI TRATOR: | think your first witness covered
that rather adequately. | don't know that we need an
econom st to explain what it is to either the petitioner
or to ne.

MR BALLANTINE:  Ckay.

ARBI TRATOR: | understand the capita
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Wiile there may be disputes as to what anounts are
reasonable, | don't think either they or | don't
understand what it is you're seeking.

['mprincipally concerned with where in the
ordi nance expenses such as legal fees in the Santa
Barbara version of things can be appli ed.

MR BALLANTINE: Ckay.

ARBI TRATOR:  That woul d hel p ne inmensely.

MR, BALLANTI NE: Good.

W TNESS: Should | nention about the rate and
the nunber of years for the anortization?

ARBI TRATOR:  Yes, that would be good.

MR BALLANTINE: Yes, that's fine. So before
we get into the depths of the MNO, why don't we talk
about how he did the tenporary cal cul ati ons and
then we'll --

ARBI TRATOR:  Yes.

MR BALLANTINE: But | understand your Honor
has got sone questions on MNO, and we'll get into that.

So let's talk about the tenporary increases
before we get back to the pernmanents --

ARBI TRATOR  Ri ght .

MR BALLANTINE: -- and how that was

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 161

cal cul at ed.

Q So starting with the capital inprovements and
expenses, explain how you cal cul ated that.

A To do an anortization, one needs to choose a
rate of interest and a nunber of years, and we chose, in
this case, 15 years and 9 percent.

The per-nonth figure is sinply a cal cul ation,
it's an anortization calculation that can be done on a
handhel d conputer or handhel d device or conputer, and it
anortizes the capital anount, which is, in the case of
the street paving, it was $274,629 capital and then
anortized over 15 years at 9 percent, it cones out to
$2,839 and change per nonth, and dividing that by 150,
cones out to $18.93 per space per nonth

Q And same process with the conmon area
el ectrical work?

A Sanme process.

| mght say there's no particular magic to
either the years or the rate. |In general, nost
ordi nances say or the practice is to choose a nunber of
years that roughly matches the life of the inprovenent,
and these things are --
ARBI TRATOR:  You said "matches" and then what?
WTNESS: The life, the life of the
| mprovemnent .
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And it's a judgment call, and -- it's a
judgnent call, and sometines honeowners get involved with
this because as you extend the nunber of years, the
amount, as you m ght expect, becones |ower, but on the
other hand, the longer the period, the nore interest the
homeowners are asked to pay. So some homeowners say no,
no, nmake it a shorter tine period, we don't mnd paying a
hi gher amount but we prefer to pay it only for five years
or ten years rather than 15, so it's sonewhat variable
and sonmewhat subject to negotiation.

BY MR BALLANTI NE

Q As to the 15 years, was that a nunber that
Dr. Baar had discussed in the 2011 arbitration as being
an appropriate nunber of years for these types of capital
| nprovenent s?

A You know, | can't recall what Dr. Baar m ght
have said, but he may very well have. It certainly seens
to me a nunber that mght be chosen. [It's not out of the
ordinary to have 15 years for inprovenments |ike these.

Q You' ve | ooked at the ordinance about capita
| mprovenents, correct?

A Yes.

Q Does the ordinance say that this is the method
that's supposed to be followed -- that is, that it's
supposed to be anortized over an appropriate nunber of
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years and at a certain financing rate?

A You know, | can't recall exactly how he puts
it, but yes, that's ny interpretation because the
ordi nance certainly uses the term"anortization," so the
anortization concept is enbedded in the ordinance and
thisis, | believe -- | believe that these cal cul ations
follow that concept.

Q And do you recall that the ordinance talks
about a financing charge or financing rate?

A Yes.

Q And woul d that be enbodied in the rate, the
.09?

A It is embodied in the .09. And there again
there's some flexibility, there's sone variability.
Honest people mght disagree about the rate. 9 percent,
as | recall, is arate that was accepted by all parties
in the prior matter and so it seenmed that follow ng that
rate made sense.

Q Vell, in any event, it was accepted by the
arbitrator in the prior matter, correct?
A Vell, | guess that's a better way to put it.

Q Based on your experience, though, in doing
t hese types of things, these types of hearings, is 9
percent a reasonable rate for what we're tal king about
here?
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A Yes, it seens |ike a reasonable rate. | nean
i f honeowners were to say, oh, it should be 7.5 or if a
park owner were to say no, no, no, 10, | wouldn't have
any way to say 9 is the one nunber. There's a range
around whi ch reasonabl e peopl e can di sagree.

Q In your professional opinion, the 9 percent is
a reasonabl e nunber?
A | think 9 percent is a reasonabl e nunber

Q And same thing for the amortization period, in
your opinion, is 15 years a reasonabl e nunber for, again,
the assets that we're tal king about?

A It is.

And let nme conment just a little further on the
rate. 9 percent in a time when interest rates are
historically low, 9 percent seenms |ike a very good rate.

The park owner in this case and simlar cases
I s being asked to advance |arge sums for the benefit of
the park and, in the end, for the benefit of the park
owners, park residents. And there's sone risk associ ated
with these investments and therefore a rate higher
than -- certainly higher, for exanple, than an interest
rate on a bank deposit or higher than, perhaps, a
mortgage on a single-famly hone because it's nore risky.
There's, of course, a huge regulatory risk in this
envi ronment because we don't know until awarded what

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 165

amounts wi || be awar ded.

Q So in other words, in this case the park owner
has -- well, the capital expense is laid out, over
$300, 000 in cash, and now they are sitting here nowin a
hearing in which that the right to recover that is
chal | enged?

A That's right.

Q And also would it be fair to say that there's
an economc principle that a dollar today is worth nore
than a dollar in 15 years or over 15 years?

A Yes, that would certainly be true.

Q If the park owner were to get the $333,000 back
over 15 years but no interest, would that have a negative
econom c effect on the park owner?

A Yes.

Q And tell us about that.

A Vel |, park owners or any investors are not
going to want to shell out that kind of noney and not get
a return on their noney, and it's a well-established
principle in cases in law as well as economc principle
that park owners deserve, should get a return on any
capi tal inprovenment amounts.

Q And in fact, if they were to get the $333, 000
but failed to get any interest on it, would that
essentially deprive themof a fair rate of return on that
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money?

A Vell, it would because they woul dn't be getting
any return on their money. They mght get it back, but
they wouldn't get any return at all, and that's what
courts mght call confiscatory.

Q I like that word, "confiscatory."

A | hesitate to use that word because that's not
an economst's term it's nore of a legal term but yes.

Q And that legal termessentially --
"confiscatory" essentially nmeans a property owner is not
getting a fair rate of return on their investment in a
property?

A Yeah, that's right.

Q And they are not getting a fair rate of return
on the property because of some ordinance, government
ordi nance or ruling?

A Unh- huh, that would be so.

Q So essentially what's happening, then, is the

government -- the reason why it's called "confiscatory"
Is the governnent is confiscating, or taking, their
property?

A That's correct. | couldn't have put it so

clearly in legal term nology, but yes.
Q But that is kind of the legal principle we're
tal ki ng about, the legal cases underlying this is the
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I ssue, the idea that, hey, the governnent can't enact an
ordi nance that takes property from people?

A Yes.
Q Ckay.
A | mght just say one nore thing on that. You

know, the courts have said that these natters are to be
deci ded on the basis of expert opinion. That woul d say
that we econom sts are enpowered or charged w th saying
what a fair returnis, that -- howdo I say -- not all
courts have followed that principle. Sonetines courts
i npose their own ideas about what a fair return is.

Q All right. So we talked about capital
I mprovenments and expenses, and just going down to
prof essional fees, would it be fair to say the genera
principles of what we just talked about are the sane?

A | woul d say the sane principles apply to
prof essional fees or other major items of expenditure
that really need to be anortized in order for it to be
fair, because | nean here we have professional fees of
almost half a mllion dollars, close to half a mllion
dol lars, large portions of which probably occurred in a
particul ar year.

[f that was true, and if we did a net operating

I ncome anal ysis using that particular year, it would be
unbal anced because | egal fees of, let's say, $100,000 to
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$200, 000 are not often incurred in any one year, so the
practice is to take any such anounts out of the equation,
sumthem which has been done here, the $400, 000 plus
$110, 000, and then anortize all of it.

Q So let me sunmarize a couple things. So would
it be fair to say that tenporary increases are not just
for capital inprovenments and expenses?

A In the standard practice of this type of case,
that's true.

Q Tal ki ng about in the context of, let's say,
mobi | e hone rent control ?

A In the context of nobile home rent control.

There are other items -- for exanple,
prof essional fees -- that nmay be largely an anount ot her
than capital inprovenents and that |end thenselves to the
amortization process.

Q I's one of the typical features of those types
of expenses that we're tal king about, the nonrecurring
nature of them but their unusual expense, that you
woul dn't expect a park owner to have year in and year
out ?

A That's what | nean, was trying to say a mnute
ago. Yes, that these expenses don't happen again and
agai n, whereas all the other expenses in a
profit-and-loss statenent, in the books and records are
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recurring -- or | should say nost are recurring. And
when an itemis large and nonrecurring, then the practice
Is to anortize it as opposed to leaving it in the normal
anal ysi s.

Q So two of the conponents would be if an itemis
| arge and nonrecurring, then that tends to be an
indicator that a tenporary increase is the appropriate
way to address that, is that fair to say?

A Yes, that is fair to say.

And this was agreed to in the case of
prof essional fees in the |ast adjudication involving

Nomad, as | recall. There, too, | think Kenneth Baar
agreed that they should be handled in that way.
Q | was going to ask you that. Wre you there

when Dr. Baar testified that the appropriate approach for
what ever the anount was, |egal and professional fees,
related to the arbitration hearing and any subsequent
wit-related proceeding should be handled by this way --
that is, a tenporary rent increase, anortized?

A Yes. | nean he and | have actually interacted
on numerous cases around the state and that has been the
standard way of approaching these things.

Q And did you hear Dr. Baar testify that he
agreed that the park owner was entitled to recover sone
amount, a reasonabl e amount of the costs incurred for
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prof essional fees for the rent proceedings?

A Yes, | do recall that.

Q Okay. And would that be consistent with his
testinony in other cases that you' ve heard himsay?

A Yes, it woul d.

Q And in your opinion, do you agree with that?

A Yeah, | agree with that.

Q And so |l ooking at the two el ements of these
prof essional fees, one was defense of the homeowners
appeal to the Board of Supervisors of the arbitration
award in 2011 and the litigation follow ng that, is that
the type of professional fees that you and Dr. Baar had
been tal king about to which the park owner is entitled to
recover?

A Yes.

Q And the 2016 space rent increase proceedings,
again for this type of proceeding, is that the sane
t hi ng?

A Yes, it is.

| mean | mght just say, in addition, the
principle is that all costs, if they exceed the base-year
cost, have to be reinbursed by honeowners, that rents
have to be increased to reinmburse the park owner with
t hese anmounts.

So the question we're tal king about right now
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I s whet her they should be reinbursed on an annual basis
permanent |y or whether they shoul d be reinbursed on an
anortized basis. One way or another, they have to be
rei mbursed. The park owner, in other words has --
there's no other source for increased expenses. If the
expenses go up, either gradually or suddenly or on a
one-tine basis, all of those cases would call for space
rent increases to cover those costs. They have to be
covered one way or another.

Q Ckay.

A There's no ot her pocket fromwhich they can
conme, there's no other place fromwhich they can cone,
and ot herw se park owners would be -- the return that
park owners would receive would go down and down and
down.

Now, of course, park owners do get the
automatic rent increase, which is a CPl increase. In
this jurisdiction | believe it's 75 percent of CPlI. |
don't know if you want me to get into that topic about
partial indexing, but in any case --

ARBI TRATOR: | don't think we need you to do
t hat .

W TNESS: Ckay. But ny point at this nmonent is
only to say that park owners, of course, do get that
amount, whatever we may consider it, and the question is,
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are those anounts sufficient to conpensate the park owner
for capital inprovements, professional fees and other
costs increase, and in this case they are not.
BY MR BALLANTI NE

Q And does the ordinance essentially say that the
park owner is entitled to recover, through rent increase,
i ncreased operating expenses for the park?

A Yes.
Q One last question with respect to the
prof essional fees. Well, | guess two questions.

The rate is the 9 percent. Wuld your
testinmony about the capital inprovenents apply the same
for the 9 percent for professional fees?

A Yes.

Q So let's not repeat that.

The anortization period is 7 years, correct?

A Yes.

Q In your professional opinion doing this, is
that a reasonabl e nunber of years for this type of rent
I ncrease?

A The logic is that this type of proceeding m ght
occur once in seven years, and in fact, the last was in
2011, and now we are 2016, so it's been a little short,
five years. So this time period could be five years, but
seven mght be -- we don't know, maybe it will be nine
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years next time, so seven is kind of an estimte of how
of ten these kind of things happen.

Q Was the seven years also the period accepted by
the arbitrator in the last proceeding for the tenporary
rent increases for the professional fees that were passed
through in that occasion?

A Yes, | believe it was.

Q Ckay. In your opinion, is that a reasonable
nunber to use in this case?

A Yes.

Q Ckay. So let's go to the CPI and the MNO
increase. Let's actually talk about the -- | think the

MNO, and also you can talk about the CPl, generally how
t hat works.

And Exhibit 3, that's alittle bit of a
description about your spreadsheet, each of the el ements
of your spreadsheet, correct?

A Yes.

Q Al right. So | may have m sspoken a nonent
ago. If I called the MNO "Exhibit 3," it's really
Exhibit 4, and it's entitled "Nomad Village MNO
Anal ysis."

Dr. St. John, is that a document you prepared?

A Yes.

Q Let's get to the basic question that his Honor
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asked, which is tell us a little bit, what does M\O
anal ysis mean, and particularly howis it authorized in
this ordi nance?

A Ckay, so there are several colums in the
spreadsheet, and I'mgoing to focus first on colums E
and F. Colums E and F are the books of record. The
books of record are in the record and anyone can check
and make sure that the numbers in colums E and F are
simply taken w thout adjustnent of any kind fromthe
books of record.

Q And that's exhibit -- it's the next exhibit,
actual |y, Exhibit 5?

A Yes, uh-huh.

Q Al right, go ahead.

A So that's what | began with. In all these
cases, | begin with books of record, and so there's
not hing conplicated about E and F. They are just
repeating the books of record.

The analysis, what | call MNO analysis is in
colums H and |, where nost of the itens are sinply
repeated from books of record w thout adjustment, but
there are some adjustnents. For exanple, we can go down
on the first page and make some -- | can explain sone of
the adj ustments.

Soline 9is called "Ofset for Anortizations,
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and $120,762 is subtracted, and this is in order to take
out of the incone received in 2015 those amounts which
were received in conpensation for capital inprovenents
fromthe last increase.

Q Ckay.

A, And that |eaves the net, $653,267. If we
didn't do that, then it would appear in the analysis that
the park was receiving $120, 762 in permanent income
whereas the $120,762 is tenporary income, and if we
didn't take it out, then the analysis woul d not
conpensate the park owner for the expense increases that
have occurred.

Q All right. And to ask a nore basic question
maybe two basic questions, you' ve got two different years
here, 2010 and 2015, correct?

A Ch, yeah. Thank you for bringing that up

Q So the MNO analysis, is that a way to conpare
how nuch expenses went up over sone -- over, say, a base
year and an end year to how i ncome went up, or not?

A I ncone and expense, yes. | mean that's quite
standard, and the reason we take, in this analysis, the
reason we take 2010 as the beginning year is that it was
the ending year in the last analysis. So these are
retained typically fromone to another to another, and
the reason why 2015 was used is that this was the | ast
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full year when we began doing this analysis.

Q And would it be fair to say -- | seeit's got a
date of April 6, 2016. This was prepared in around March
and April 2016 in anticipation of the rent increase
notice?

A Exactly.

Q Al right. Well, I think to save sone tine,
rather than going to through all of the line items we'll
save that in case there's sone questions so we at | east
understand the concept, and maybe kind of take us through
the analysis very quickly to the end and give a quick
sumary of how it's done, and then if there's questions
we can go fromthere.

A Vell, | mght just highlight one nore exanple,
which is note No. 2. The notes are in colum &. It
indicates that | have renoved fromthe MNO analysis the
el ectric incone and gas incone, and then down below in
line 38 and 39 |'ve renoved the expenses for electricity
and gas, and this is because there's a | ot of decisions
saying, basically, that the electric and gas, which are
subnetered to the residents -- charged to the park,
subnetered to the residents -- that these itenms are
control l ed by the PUC

And there's sone cases that you may remenber
James. | don't remenber the cases. Hllsborough --
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Q Yes.

A -- comes to mnd is a case that said that the
PUC, they clainmed jurisdiction over these and they said
t hese amounts shoul dn't be included in a fair return
anal ysis, so we typically take themout.

It doesn't actually make very nuch difference
because there are expenses and then there's income from
the residents, and it doesn't make a huge amount of
difference. But anyway, that's an adjustment that we do
make, and | wanted to highlight that one. There are
ot her adjustnments that | could talk about, but | am
under st andi ng that you want to go through this kind of

qui ckly.
Q I'd like to get the overview down, and then if
there are questions we can go back to them

ARBI TRATOR:  I'Il point out that we've only got
until 5:00 today to get this thing done. The parties
shoul d govern themsel ves accordingly.

MR BALLANTI NE: Understood. And | think we'll

be able to do that. We'll nmove through this. | think we
can go through this pretty quickly. [If we mss sonething
and there's a question, we'll just go back.

ARBI TRATOR: |If there's a question, we can
answer them Be as expeditious as you can. | don't want
to cut anybody off. | wll have a hard tine finding a
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date on ny cal endar when | can come back if we don't get
it done.

MR BALLANTINE: Understood. Let's try to get
it done today. | don't think there's that much

ARBI TRATOR:  Thank you.

WTNESS: So let's go through page 1, page 2,
page 3 is the ending point for this, and it sinply
sumari zes the incone in the base year and the conparison
year, the operating expenses, base year-conparison year
and, therefore, the net operating incone, base year and
compari son year
BY MR BALLANTI NE:

Q Ckay. So fair to say that as you went through
these three pages you had sone incone and expenses with
the adjustments that you identified, as an economi st
specializing in this area, deenmed to be appropriate for
comng up with an MNO analysis to arrive at income and
expense numbers?

A That's right.

Q All right. And then let's go to page 4, and
then do you do sonme adjustments?

A Vell, page 4 follows the ordinance. The
ordi nance has a systemand it says these numbers, 1, 2,
3, through 7 are specified in the ordinance, these are
the steps that are supposed to be taken, and the end
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result is the space rent increase that is presumably
al | onabl e.

Q And what's that nunber?

A $29. 31 per space per month.

Q Al right. Thanks.

And in your opinion that's done -- this is an
MNO -style analysis that's done pursuant to what the
ordi nance here says?

A Right. Page 4 follows the ordinance as close
as | can tell.

Q Al right. And Exhibit 5, these were the
financials that you base that analysis on?

A That's right.

Q Al right. Page 6, is that a spreadsheet that
you prepared based on the capital expense numbers?

A Yes. | nean that's sinply a summary --

ARBI TRATOR: Page 6? You nmean Exhibit 67?

MR BALLANTINE: | m sspoke. Thank you, your
Honor .

WTNESS: It's actually -- oh, | see.
BY MR BALLANTI NE:

Q It doesn't have an Exhibit V on the bottomfor
various reasons, because that's what was given to the
honeowners, but there's a 6 here.

A Ckay. So, yeah, this is sinply a summary of
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what is being requested in the capital expense category.

Q All right. And that's the one that you carried
over to Exhibit 2 to do your calcul ations?

A Yes.

Q And actually | realize that in Exhibit 4 |
forgot to talk about the last two pages, but | think we
can do it quickly.

The very last page of Exhibit 4 is -- tell us
what that is.

A Well, this is not a chart that | prepared, so

|"mjust looking at it. It appears to be a Consuner
Price Index summary for various cities and U S. city
aver age.

Q Ckay. And would this be the index we'd be
working from in your opinion, under the ordinance?

A Right, the Los Angel es-R verside-Oange County
| ine woul d be the one.

And then, of course, often when we use the term

"CPI" we mean CPI-U, but in this particular case this
ordi nance uses CPI-W so we would use the nunbers over to
the right, and those index nunbers, and then the percent
changes would be the ones we use, and | was here earlier
and heard the testinony about the 2.3 as opposed to the
2. 4.

Q Ckay. And so you see that under the 12 nonths
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endi ng February 20167?

A | do.

Q So the ordinance says we're supposed to use the
month -- the nonth prior to the nonth -- the 12-year --
the 12-year -- or the year change for the month prior to
the month, the date of the nonthly rent that goes out,
which in this case was March, we woul d use February,
correct?

A That's right.

Q And so the nunber would be 2.37?

A That's right.

Q Ckay. And your MNO analysis, also, is based
on a CPl --

A That's right, that's right. So | downl oaded
this particular chart fromthe Bureau of Labor Statistics
website.

Q Just so we're clear, so the record is follow ng
it, | backed up one page fromthe one we were just
| ooking at. So it's the second-to-the-|ast page of
Exhibit 4, and is that the chart you said you downl oaded?

A Yeabh.

Q And those are the CPl numbers that are
contained in the MNO anal ysis?

A Yes.

Q And then | think Exhibit 9 is a group of
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i nvoi ces fromyour office. Was this an accurate listing
of work that was done on behalf of Nomad Village Park
t hrough February?

A Yes.
Q Have you incurred additional costs since then?
A Yes.

Q You can provide those and we can submt them
| ater, correct?

A Yes.

Q And by the way, is it your experience that
typically the way fees are requested in a hearing such as
this is that there's an application for fees, including
yours and the attorneys' and anything el se after the
hearing itself for the hearing officer to then review and
make an award?

A Yes. | nean it can hardly be done otherwi se.

Q Al right. And you heard Dr. Baar testify and
agree with that approach?

A Yes.

Q And then the final thing I want to ask you
about is alittle nore tangible.

You heard M. Waterhouse tal k about waiting for
finality of the arbitration, kind of the pending
arbitration from 2011 in order to come up -- have a fina
nunber for the rent increase.
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A Yes.
Q And you heard himtal k about, then, the idea
that there would be a credit to honmeowners if there is

i ndeed anything owing -- in other words, if the anount
al l oned was | ess than what was actually billed?

A Yes.

Q I's that sonething you're -- is that sonething

you can cal cul ate?
A Surely, yes.
Q And so you can provide us with cal cul ations
once we get that finality?
A Yes.
MR BALLANTI NE: Ckay, thank you. | think I'Il
| eave it at that.
Thank you.
ARBI TRATOR:  Thank you.
Cross-exam nation, please.

CROSS- EXAM NATI ON
BY MR ALLEN
Q You had nentioned that you've done nany of
t hese hearings and you have always been on the side of
managenment, save for when you're doing it for a
muni cipality of sone sort, is that correct?
A Yes.
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Q And when you are representing managenent, you
al ways are requesting increase in rents?

A Vell, | wouldn't encourage a park to go forward
unl ess there was good reason to believe that it was
def ensi bl e.

Q And that's always based on your anal ysis?

A [t's al ways based on analysis, and it starts
with the books of record.

Q Al right. And looking at this, it appears
that it's structured to reduce the differences in net

operating income. |'ve |ooked at a few of yours and they
all do, is that correct?
A ['msorry, | didn't understand your question.

Q That what it does in the analysis colums is it

reduces the differences in the net operating income
bet ween the base and the target.

MR BALLANTINE: I'ma little unclear, your
Honor, if he's asking the w tness about a specific
exhibit or sonething el se. He should have it in front of
himif he is asking --

ARBI TRATOR: Wi ch page, so that --

MR ALLEN.  Page 3.

ARBI TRATOR: Page 3 of what exhibit?

MR ALLEN. Exhibit 5.

MS. DAVIS.: The MNO analysis sheet.
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MR BALLANTINE: That's Exhibit 4, your Honor.

ARBI TRATOR:  All right. Do you have that now
in front of you doctor?

WTNESS: | do, thank you

MR BALLANTI NE: Wi ch page?

ARBI TRATOR:  The question agai n.

MR ALLEN.  Page 3.

MR BALLANTINE: Page 3.

ARBI TRATOR: Page 3, I'msorry. Yeah, go

ahead.
BY MR ALLEN

Q It's structured to reduce the differences in
the net operating income fromthe base year to the target
year .

A Wien you say it's structured, | nean | think
you nean --

Q Does it --

ARBI TRATOR:  Let himfinish his answer. If he
did not answer what you thought he was going to answer,
you can clarify it.

Fini sh your answer.

WTNESS: It's not structured for that purpose,
it'"s is sinply structured to create an analysis that is
consistent with principles of fair return analysis.

There are sone things that don't belong in a
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fair return analysis and they are taken out. For
exanpl e, the income and expenses with regard to the
utilities, as | mentioned before. So it's not structured
for any particular purpose and doesn't always have the
same result.

BY MR ALLEN:

Q And it is structured to exaggerate expenses, IS
that correct?

A No, it's structured to create a |isting of
expenses that is fully accurate and appropriate for a
fair return analysis.

Q Ckay. Could you look at ny Exhibit A please.

ARBI TRATOR:  Exhibit Ais the Nomad Vill age
table 3A MNO anal ysis.

MR BALLANTINE: |'mlooking. The doctor and |
have a di sagreenment over who has that exhibit. W'l
find it in a noment. Sorry, your Honor.

ARBI TRATOR: Exhibit Ais a three-page
docunent .

MR BALLANTINE: | think I know what it is. |
think I found it. The doctor was correct, it was in our
exhibit binder in a flap. W have Exhibit Ain front of
us, your Honor.

ARBI TRATOR: That's all right.

Wth regard to petitioner's Exhibit A which
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has been received in evidence, ask your question.
BY MR ALLEN:

Q Look on the third page, please.

A Yes.

Q In both of these, these were both prepared by
you, both applying the same analysis, you came up with
very different nunbers for 2010 as you do 2010 on the
current produced docunent. Could you please reconcile
the net operating income of $166,881.14 that you have in
table 3A to the $233,717.09 that you came up wth using
the same anal ysis.

A Okay. First of all, the colum F on your
Exhi bit A matches colum E on our Exhibit 4, just to
establish that. So the books of record are identical,

t he books of record we used in 2011 and the books of
record we used now are identical

Now, | did the analysis again. | did the
anal ysis anew, and it would take ne sone time to see what
differences there are between these two, and | m ght have
checked this before this hearing but I did not, | didn't
refer back to the details of the prior case, so | don't
know that | can do this on the stand

Q Well, | believe that the arbitrator would |ike
to know. | mean we're presenting professional analysis,
supposedly. It was done here, and when it's in the base
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year, you know, we have the desired result from
management that woul d happen in the base year, and |
think he wants -- he'd like to hear this, so | think he
woul d |ike you to reconcile it.

ARBI TRATOR: Wl |, don't presuppose for nme at
this point. The doctor has indicated that the
$338, 629. 57 nunber, | think it was, for 2010, total
of fice and adm nistration, and the total operating
expense in your Exhibit A line F, and in his current
exhibit are identical for 2010. The problem!| see is
that this is a reference between 2007 and 2010, and the
current is 2010 to 2015. The ultinate nunbers in
conparing those two are going to cone out -- seemto cone
out different. 1've not capable of doing it, but it
seems to me it's going to cone out different.

MR ALLEN. No, what |'mtalking about is
solely the 2010 anal ysis versus the 2010 analysis. He's
correct in that the book of records isn't exactly the
same, and what |'msaying is applying what would seemto
be, if it had any science to it whatsoever, any math to
It whatsoever would cone out to be the sane.

As the questions | asked before, is it made to
exaggerate the expenses? Well, if you want to | ook at
it, the differences are all there.

ARBI TRATOR:  The question is, is the difference
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between Petitioner's Exhibit A and Respondent's Exhibit
4, page 3, are the calculations nade to exaggerate in
favor of the Respondent?

I's that the question?

MR ALLEN I'msorry, would you could you
repeat that?

ARBI TRATOR:  Yeah. As | understood your
question, you're asking if the analysis and the way it
was done in your Exhibit A versus their current Exhibit 4
was done in a manner to purposefully exaggerate in favor
of management. Is that what | understand your question
to be?

MR ALLEN. | asked himto reconcile the two
differences. That part of it is apparent. | nean you
can see that. Wat | was asking himwas to reconcile the
differences. |t should be the same; in other words, 2010
shoul d be 2010.

ARBI TRATOR: (Ckay. But as | look at 2010 in
both colums, you've got it in colum F and he's got it
in colum E, the nunbers ook to be precisely the sane in
2010 in the books of record.

MR ALLEN. That's true.

ARBI TRATOR:  Ckay. And now we go to 2015,
which isn't in your exhibit, so |I'mconfused about your
question. W appear to be conparing apples and oranges
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and |' mnot understanding it.

MR ALLEN Ckay. It's colum | in ny exhibit
versus colum Hin his exhibit. They are both 2010. We
took the same base year, the same year anmounts. As you
said, they are precisely -- they are exactly the sane
fromthe books of record, but when he applies his
anal ysis he cane up with two very different nunbers.

ARBI TRATOR:  Columm H in your exhibit is for
2007 --

MR ALLEN. Columm I.

ARBI TRATOR:  I'mnot tracking with you. Colum
| in your analysis for 20107

MR ALLEN:  Yes.

ARBI TRATOR:  Oh, | see what you're saying, yes.
Excuse me. The analysis -- what he's saying, and |'m not
sure mathematically what it neans, he's saying he thinks
that colum | in his Exhibit A and colum Hin your -- in
respondent’'s Exhibit 4 shoul d be the same.

s that what you're saying?

MR ALLEN If he prepared -- yes, if the
anal ysis --

ARBI TRATOR:  The question is why are they
different and can you explain the difference?

WTNESS: | traced it, |'ve got it.

ARBI TRATOR: It took nme a while.
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W TNESS: Thank you.

MR BALLANTINE: Well, wait a mnute, that's --
so the -- | guess one of the questions, should they be
the same or not, and that hasn't been answered yet.

ARBI TRATOR: Wl |, the real question is: Can
you reconcile that, which I interpret to mean should they
be the same, should they be different, why are they not
the same, why are they different.

MR BALLANTI NE: Fair enough.

W TNESS: Exactly. No, M. Allen put his
finger on a good question and | have a good answer.

ARBI TRATOR:  Ckay.

WTNESS: And it's line 87 in Exhibit A
conpared to line --

ARBI TRATOR: 87 in Exhibit A?

WTNESS: Yes, line 87 in Exhibit A land |ease
payment .

ARBI TRATOR: Al right, hang on. GCkay, land
| ease paynents, okay.

W TNESS: And the 2010 nunber is $113, 340. 74.

ARBI TRATOR:  Ckay.

WTNESS: On the chart prepared for this
hearing, it's line 84. This is Exhibit 4, line 84, and
colum H, and it's $56,432.79, which happens to be
exactly half. And the reason is that in the prior
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hearing, the hearing officer decided that the park could
not use the 20 percent |and | ease fee but could only use
a 10 percent land | ease fee, so | adjusted |line 84 and
colum Hin accordance with the decision by the prior
arbitrator

In the prior case, it was ruled that the park
manager could not use or pass through the 20 percent fee,
even though it is a 20 percent fee, but for reasons that
| won't go into any further the hearing officer decided
it shouldn't be a 20 percent fee, it should be a 10
percent fee, and ny decision when | was doing this
exhibit -- this is a good exanple of what the MO
anal ysis does. It adjusts the actual nunbers in
accordance with a variety of things, and in this case it
was in accordance with the rulings of the prior hearing
of fi cer saying no, no, you can't charge 20 percent fee,
you can only charge 10.

ARBI TRATOR:  (kay.

WTNESS: And the note No. 4, Janes is pointing
out that note 4 on page 3 of the current chart says "Land
| ease paynents included 10 percent of gross incone per
arbitration decision.”

ARBI TRATOR:  (kay.

MR BALLANTINE: Al right.

BY MR ALLEN
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Q And does that have any anal ytical purpose?

A Vell, | nean | felt when | was doing this that
| should conformto what the prior hearing officer said.
| nean if we use the bigger numbers, | think you would be
here telling me no, no, that was decided in the |ast
case, and | would actually think you're right.

I think sonething like this, as a nmatter of
principle, once decided shouldn't be relitigated,
relitigated, relitigated, so | sinply accepted that this
time. And the reason, of course, that nmy number was the
hi gher nunber the last tine was he hasn't decided it yet.
So last time we asked for the whole amount, but he
deci ded you can't use the whole anount, so this time |I'm
using half the anount.

MR ALLEN. I'mnot sure | understand that.

W' re tal king about the expenses of the business.

ARBI TRATOR:  \What he's saying, and | have not
read the transcript, which is one of the exhibits that I
have received and | may end up having to read that, too,
which | was hoping not to have to do, but once -- the
prior arbitrator should know you can't use the ful
expenses, the 20 percent, you can only use the 10
percent, I"'mcutting it in half, that docunent stil
exists inits original formshow ng 20 percent, because
it's a part of that record.
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In doing the analysis for this contest, this
period, rather than use 20 percent, which the prior
arbitrator said no, you can't use that, that's too nuch
we're going to use 10 percent, he accepted that. It
sounds like he disagrees with the arbitrator's w sdom or
anal ysis, but that's not the point. He made that
deci sion and the doctor agreed to abide by that, and he
did these cal cul ations based on that prem se.

MR ALLEN. Correct.

ARBI TRATOR:  So the nunmbers woul d have to end
up different and, frankly, would end up better for the --
seens it would be better for the honeowners than it would
be for the park, under that analysis. But I'ma |awer
and a judge, rather than a mathenatician or an econom st.

The first income tax return | ever filed paper
route -- no, what was | doing? In any event, it was a
1040 short and | was 17 years old and | figured the IRS
owed me -- you know, make under $425? They sent e
notice that said | owed $315. | have done not ny own tax
return since then.

So | amnot the mathematician, but | understand
the logic of what he answered your question and | believe
it's responsive. So if you have nore questions, go right
head and ask your questions.

BY MR ALLEN:
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Q Just to be clear, the arbitrator didn't tel
you what you could use in your MNO, is that correct?

A Vell, in effect, he did. As to that item he
said you can't use the whole amount, you can only use
half. And | believe -- | don't recall precisely, but I

bel i eve | anended your Exhibit A -- upon hearing the
arbitrator's decision, | anended it so that the outcone
woul d be correct according to his decision.

Q So in this instance, now that expense that has
been taken out and it's in the base year which | owers
your base year expenses by $60, 000, exaggerating the
di fference?

A Vell, that's why -- I'mnot quite sure howto
answer your question. If it's a question, may it be
repeat ed?

ARBI TRATOR®  Would you read it back, please.
(Record read by reporter.)
W TNESS: No, because the 2015 anount is
simlarly adjusted.
BY MR ALLEN

Q Simlarly, but you cut it in half.

A Vell, no, it is the same, cut it in half. Both
the 2010 and the 2015 actual nunbers are cut in half,
just as the hearing officer instructed.

Q | get that it's half, but you know that half of
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different nunbers end up in different nunbers, right?
A | can't dispute that.
Q Let's nove on.

So let's go back to this renoval of what you

call offsets or anortizations?

A Yes.

Q Do you have any documentation as to how you
came about this number?

A Are you referring to Exhibit 37?

Q O fset for anortization is on page 1.

ARBI TRATOR: O Exhibit 4?

MR ALLEN O Exhibit 4.

ARBI TRATOR:  You're tal king about line 9 of
page 17?

MR ALLEN:  Yes.

ARBI TRATOR:  The question has to do with page 1
of Exhibit 4, "Nomad Village MNO Analysis, 2010-2015"?

W TNESS: Yes.

ARBI TRATOR: "Ofset for anortizations,” and
you have m nus $120, 000.

WTNESS: Right. That is the anmount of
anortizations that were being passed through in 2015 to
the residents.

BY MR ALLEN:
Q The question was, do you have any docunentation
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to back up this nunber?
A You know, |'mnot sure if | do, because | don't
bel i eve the books of record distinguish between the two,

and | think I had to do a calculation. | probably talked
to the controller at Waterhouse and she probably hel ped
me figure that out. | nust have it in nmy notes, but I

don't have it here at this table.

Q So as part of your analysis, you' re w ping out
$120, 762 that was actual ly cash received?

A It was.

Q And you're telling the arbitrator that he
shoul d not consider those nonies as nonies that the
busi ness received?

A Ri ght, because those nonies were received for
capital inprovenents and it would be inappropriate to
i ncl ude those in this analysis.

Q But you just said that there's no docunentation
for what those are and it's still noney received.

A Vell, | beg to differ. | didn't say there's no
docunentation, | said | don't have it at this table.

Q So in effect, if you remove it fromthis year
you're basically saying that you would like to include it
again in the increase?

A You know, your question points to this fact
about these kind of analyses. W keep the capital
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| mprovenment amounts separate, and | believe they are
separate on the billing you receive every nonth.

Capital amounts are not included in the base on
whi ch the annual increases are calculated, and therefore
the billing company carefully keeps the rent amount clear
and separate and the capital inprovenment reinbursement
amounts on a separate line -- or a separate colum.

Then you pay the rent, which is conprised of
several conmponents. There's the rent and then there's
the capital inprovenent reinbursement and there may be
ot her pass-throughs, there may be utility costs and so
forth, so all of that appears on your bill every nonth.

And now that you're remnding me, that would be
t he docunentation, it would be that kind of docunentation
that | must have used in order to conpute this $120, 000
figure, and | apol ogize, by the way, for not having it at
my disposal, and | could produce it hereafter. It would
be easy.

Q Did you base this on the book of records you
recal|l earlier that we were discussing that they were
done in conpliance with GAAP?

A ['mnot an accountant. | don't know the
meani ng of that term

Q Sure, but do you renenmber earlier today we
di scussed that?
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A | do. | was here and | did hear something
about GAAP.

Q Okay. And in the book of records, at |east you

can testify that every bit of those amounts are included
in rental income, account 4100. On your MNO, line 8,
it's all rental income, correct?
A You're saying on the MNO, line 8 is the rental
i ncome. Those are anmounts that were received.
Q Ckay. On page 2, line 97, you have a note 5.
Note 5 says "Legal and consulting services were included
in previous award."
How does that relate to property tax
suppl enent al ?
A ["'msorry, M. Alen, direct me again. On
line --
ARBI TRATOR: Page 2, Doctor, the bottomline,
line 97. It says --
WTNESS: Cnh, "Property Taxes, Supplenental.”
ARBI TRATOR:  "Suppl enental ." You have a
footnote under colum G and footnote 5 says "Legal and
consul ting services were included in previous award."
The question is, what does that nean?
WTNESS: Well, 1'll the note nunmber is wong.
| shoul d have said note No. 6 which says "Suppl enental
property tax were included in previous award."
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ARBI TRATOR:  This should be 6 instead of 5?
WTNESS: Uh-huh. [It's note 6, not footnote 5.
ARBI TRATOR:  Ckay.
MS. DAVIS: Wiat about No. 47?

BY MR ALLEN:

Q So page 2, line 92, note 4, "Land Lease
Paynents," what does that have to do with outside
consul ting services?

A [t's probably the same error. Once again,
line -- which line are you | ooking at?
Q Li ne 92.

A "Qutside Services Consulting.”
ARBI TRATOR: Refers to --
W TNESS: Yeah, sorry, that should be 5.
ARBI TRATOR:  Ckay.
BY MR ALLEN:
Q And |line 84, "Land Lease Paynents," note 2,
"PUC regul ated itens renoved. "
A That shoul d be note 4.
ARBI TRATOR:  And it looks like the note two
lines below that, [ine 86, should be footnote 5.
MR BALLANTI NE:  Yes.
W TNESS: Correct.
ARBI TRATOR: (Ckay. |'ve got that one
corrected.
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Thank you, M. Allen. That's helpful.
BY MR ALLEN

Q On page 4, line 124, it says "The foll ow ng
met hods set out in the ordinance at 100 percent
I ndexi ng. "

Can you expl ain what that neans?

A Sure. The term"indexing" is used to refer to
the practice in these kinds of cases of not using the
whol e of the inflation, of not using the actual inflation
nunber but using some other nunber. So page 4 is
cal cul ated based on using 100 percent indexing, or 100
percent of inflation, not an arbitrary | ower percentage.

Q | believe that the ordinance has 100 percent
i ndexi ng, does it not? O .75?

A You know, ny reading of the ordinance is it
gives .75 indexing for the annual adjustnent, but it
doesn't specify as to the fair return adjustment.

And it shouldn't, by the way, because, you
know, ordinances cannot dictate what fair return is, and
there is no way that 75 percent of inflation can possibly
conpensate owners properly for expense increases and
providing a fair return on investnent.

Q Vell, let's look at that. The ordi nance does
in fact have an itemfor fair return. It's in section 5,
item 1.
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A When you say section 5 do you nmean of the
or di nance?

Q Yes.

A I's the ordinance in the record?

MR BALLANTINE: Yes, it is, actually.

BY MR ALLEN:

Q Yes.

MR BALLANTINE: Do you nean 11A-57

MR ALLEN  Appears to be I-1

MR BALLANTINE: Let's find it. Al right.

W TNESS: Yeah.

BY MR ALLEN:

Q Ckay. And so you first grant one half the
automatic increase. The automatic increase is defined up
in G "The arbitrator shall automatically allow a rent
I ncrease of 75 percent of the CPl increase (hereinafter
‘automatic increase.')"

So according to the ordinance, the arbitrator
can only provide for one half of each individual's
automatic increase as a fair return. The arbitrator
shall have no discretion to award additional amunts as
just and reasonable return on investment.

ARBI TRATOR: But as | read that, for whatever
it's worth, it appears to only to deal with the automatic
increase, it doesn't appear to deal with any of the other
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i ncreases that may be considered in a "notice of

I ncrease," quote-unquote, in rent, that that section
appears to deal only with the automatic increase, which
Is the base rental increase.

MR ALLEN Well, it's what cones next after
it. But | think that his line 130 is trying to say that
this 27,000 is what our -- let's just look at the first

phase, the $29, and half of that is for a return on

i nvest ment where the ordi nance would only allow, maybe,
say, if your automatic increase was $6.00, it would only
al low $3.00, and it's dependent upon the autonatic

I ncrease of each space. It doesn't allow for this amount
across the board; it's not calcul ated that way.

ARBI TRATOR: | understand your argunent.

['mnot sure that the doctor is capable of
answering in terms of his legal expertise. | read 5 and
the four sections under that all dealing exclusively with
the automatic increase of general rent. That's what |
see at the nonent.

MR BALLANTINE: And maybe if | can make a
comment that, hopefully, will nove this along, and naybe
| caused it by hurrying through this.

These two pages, Exhibit 4 and page 5,

Dr. St. John did this analysis, he did one at 20 percent
I ndexi ng, one at 75 percent indexing. W understood
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there may be an argunment by homeowners about the 75. W
have both nunmbers done at 75 and 100 percent i ndexing.
ARBI TRATOR: | understand that.
MR BALLANTINE: Ckay.
BY MR ALLEN

Q So then the next sentence is basically the sane
for operating costs, and then additional operating costs
in No. 3, but you never spell out what operating costs
you're requesting an increase for. Can you explain that
to us?

A Yes. The conparison-year operating costs of
2015, operating cost is $525,212.31, and that appears on
page 3 of the MNO anal ysis.

The base-year operating cost, $432,868.67, is
the conparabl e nunbers for 2010 on page 3.

So the increase in operating costs according to
the MNO anal ysis between 2010 and 2015 is $92, 343. 64.

Q The actual operating expenses changed what,
about $44, 0007

A Yes.

Q At the sane tine revenue increased over
$200, 000?

A Yes.

Q 20 percent is due as a rent paynent on that
rent revenue, is that correct?
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A ["msorry, | didn't understand the question.

Q The rental payments to the Bells is 20 percent,
correct?

A You nean the rental paynent to the park?

Q The | ease paynents to the Bells

A Ch, the ground | ease, okay. And your question
i 7

Q So 20 percent of $200,000 is $40,000, and that
takes care of that.

There's a few differences here. Wuldn't you
say that these expenses are pretty nuch transitory?

A Vell, the | ease payments are not transitory.

Q No, they are not, and they account for pretty
much the totality of any expense increase, so any other
differences, would you not say, are transitory?

A ['mnot sure what you mean by "transitory."”

Q Okay. They will vary fromyear to year.

A Expenses do vary fromyear to year

Q So there's been no appreciabl e expense
i ncreases that would require increase in revenues, is
that true?

A Vel |, when you say "appreciable,” | nmean even
fromthe books of records, the operating expenses went up
from $638, 000 and change to $672,000 and change, so there
was an increase. | wouldn't call it negligible.
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Q Yes, but we just took care of -- there was over
$200, 000 in revenue increases, which neans the |ease
payments woul d be over $40,000 of that. The difference
woul dn' t be negligible.

ARBI TRATOR: Is that a question?

BY MR ALLEN:
Q Wuldn't it?
A ["'mreally not followng. It sounds nore |ike

an argunent you want to make, and | don't see it that
way.

Q Ckay. What expenses require another 10 percent
return on investment every single year for the rest of
eternity?

A You know, M. Allen, I've done this analysis in
the same way |'ve done this analysis for dozens of other
parks. These kinds of deductions and adjustments are
standard, and how it cones out is howit cones out.

Q How it comes out is how it cones out.

According to the ordinance, "ltem zed anmounts
for increased operating costs" -- well, let me back up

"Where the noticed increase in excess of 75
percent CPl, management shall item ze the anounts for
i ncrease the operating costs."”

Are there any item zed operating costs on the
rent increase?
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A All of them Al of the increases are
i tem zed.

Q So you're not item zing any particular -- you
can't point out any particular expenses that went up?

A Vell, sure, | can. You can, too. Just |ook at
the chart.

Q So based on your analysis, we'll come up with
this 8.3 percent nunber and you multiply that based on
total revenues?

A Yes.

Q So you believe that you' re due an increase
based on sewer incone?

A You know, | followed the ordinance to the best
of ny ability, and it doesn't say to treat sewer income
any different fromanything el se.

Q So your analysis is that, yes, that according
to the ordinance you can apply an 18.3 percent on the
sewer incone, okay.

How about water income?

A Vell, | think you re talking about expenses,
not income, at this moment.
Q ['mtal king about the income that you applied

the 8.3 percentage to come up with your justified rent
increase. You based it on water incone.
A Wien you say | based it, the ordinance says to
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take the CPI increase and multiply it by the base year
incone. That's what | did.

Q Wai t, where does it say that?

A You know, the automatic increase is on incone.

That's howit's conputed. |'mnot finding the line in
here where it says that, but that's how your increase --
your annual increase is conputed every year. |It's always

been that way. It's on base rent.

Q But the base rent is not what you were
cal cul ating your calculations on, is that correct?

A Vel |, the base rent for this adjudication is
2010.

Q That makes no sense what soever

A | mean every year, every year, whatever the
rents are, they are increased by 75 percent of the CPI
That's what we call the automatic increase, and it's
based on rents.

So when they say in subsection (i) to determ ne
the amount of an increase in excess of the automatic
increase, the arbitrator shall "first, grant one-half of
the autonmatic increase to managenment as a just and
reasonabl e return on investment."

So to ny way of reading this, that nmeans to
take half of the amount conputed by the CPl increase
tinmes the base rent, which in this case would be the 2010
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rents.

Q But yet that's not what you did. You took the
total of what you call MNO incone of $656,585.76, is
that correct?

A Yes.

Q And that is not the base rent, is that correct?
A Vell, | think it is the base rent.

Q You do?

A | do.

Q You don't think it includes sewer income, you

don't think it includes water incone? How about |aundry
i ncome? How about cl ubhouse? How about returned check
charges? How about |ate charges?

A I'mseeing that you're -- you're bringing our
attention to the difference between total incone and
rental incone. You know, it has never -- it did not
occur to me to think about that distinction. | sinply
used the total income. At least | suppose | did. | nean
| can't do the math in ny head. Both lines are right
there, there's space rent income, line for 2010 is
$564, 327; the total incone, line 108, is $656, 585.

Q You don't need to do the math in your head.
You did the math and you had line 23 frompage 1 and you
carried that nunmber over to page 4, line 28.

A | see. | see. | see. So you're pointing out
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that | used the total income and not the space rent

i ncone, and according to what | said a mnute ago, it
shoul d be applied -- that the automatic increase would be
applied to the space rent income and not the total the

I ncome.

M. Alen, | think you're right.

ARBI TRATOR: Al right. That being the case,
let's go off the record for just a second.

(Discussion off the record.)

ARBI TRATOR: W' re back on the record.

Qur distinguished clerk has liberated this room
for us for Thursday, January 5, beginning at 10:00 a. m
until we get through. We will continue the
cross-examnation of Dr. St. John at that tine.

Inthe interim 1'Il ask Dr. St. John to
calculate an alternative -- I'll call it an alternative
calculation to the one that's al ready been done using
only rental incone as the basis, and include the other
i ncome as was brought out in cross-exam nation and raised
some interesting issues relative to the unique
Santa Barbara County ordinance, so we're all on the sane
page of what we need to do.

['malso going to ask the parties to be
prepared in their closing argunent to anal yze for ne the
I npact of the Galland versus Gty of Covis case. You
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m ght make a note of this. [It's in his brief but I'll
give it to you again because it's interesting. It's a
2001 case, 24 Cal.4th 1003, as woul d be applicable to a
mobi | e home rent control ordinance 11A, paragraph 5,
begi nning at F through I.

MR BALLANTINE: That's 11-A-5, subsection F.

WTNESS: Yes, F through |, there are
subsections under each of the letters.

MR BALLANTI NE:  Yes.

ARBI TRATOR: Because that's the one where it
tells the arbitrator how to determ ne the anmount of any
I ncrease in excess of the automatic increase. It is
convoluted, to say the least. You would think the United
States Congress had enacted it. But | want to have
everybody's input, advice and argunent/counsel from both
side of the counsel table when this matter will be
submtted to me and, hopefully, that will allow nme to not
ask for additional witten briefing and I can take the
matter under subm ssion then

| may ask the parties, and | hope you wl|
agree, because five days later I'mleaving for tw weeks,
and I'mnot taking this file with ne, to Geat Exuna
| sland, Enerald Bay, in the southern Bahanas.

MR BALLANTINE: Can we just go there to argue
it?
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ARBI TRATOR:  If you want to come and argue over
mai -tai s at Sandal s, the answer is no.

I would like to have those issues addressed
because those are going to go to how | structure --
assuming | grant an award, and |I'mnot saying that |'m
t hi nking that way, but assumng | grant an award that is
in excess of 75 percent of the CPl covering other itens,
| need to have the input of the parties, how that should
be structured.

Now, from your standpoint as unrepresented
petitioners, M. Allen, I'mgoing to need to have you be
able to advise ne about what | am asking for on the
hypot heti cal that | mght award sonething nore than the
75 percent increase in the base rent, which means you're
going to be preparing an analysis that is not the way you
prefer the case to come out. | want you to do one the
way you prefer the case to cone out, but I want to have
your input and analysis in case | don't buy into it.
Because what | want to do, as | said a few m nutes ago
off the record, on the record I'll say I want to avoid
the treadm || of appeals and wits and all of that. That
sinply screws up the detail for everybody.

MR ALLEN  You'd like that as part of --

ARBI TRATOR: | just want you to be prepared to
discuss it with ne. If you want to have it in witing,
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that's fine. The doctor is going to testify toit.

And, Doctor, if you could -- Skype can be
arranged. If it is too costly or nore costly than the
park wants to pay for, |I'mperfectly happy to have the
doct or appear by Skype to finish his cross-exam nation.

MR BALLANTINE: Thank you for that.

ARBI TRATOR: Live witnesses are al ways better,
that's ny own personal bias, but |I understand that
there's nore than ny bias that's involved in any case.
It's your case, not mne, and | have lost the ability --
| retired in May of 2011. | no |longer can give
enforceabl e orders. | never made orders even as a judge
if | wasn't prepared to enforce them And of course ny
wi fe says you never had that power at hone, which is
true.

| would prefer to have you here, but |I'm not
going to be offended if you're not.

And the sanme is true, it's up to you whether or
not you want to be here. It's your choice,

M. Waterhouse.

MR WATERHOUSE: Thank you.

ARBI TRATOR:  Then we' Il see everybody. W're
in recess, then, until -- does anybody need a witten
notice?

MR BALLANTINE: No, | don't need a witten
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notice, but |I have kind of a question to make sure |
under stand what we're doing that day. | understand what
you want before then or to be prepared.

ARBI TRATOR:  What we're going to do is finish
the doctor's cross-examnation. |If you have any other
wi tnesses, you will call them The petitioner has the
right to call rebuttal witnesses. They presented no
direct evidence in their case-in-chief, they went first
today and had not hing but sone docunentary evidence.

Ch, we'll need to decide about their Exhibits C

and D.

MR BALLANTINE: | think we decide, then, too,
| think we're -- | think M. Allen was going to testify
about it.

ARBI TRATOR:  Ckay.

MR BALLANTINE: He said he prepared it and |
think you said why don't we just call himand he can talk
about it.

ARBI TRATOR: W'l do that, then.

MR BALLANTINE: Can | get a time estinmate from
petitioners regarding the cross?

ARBI TRATOR:  The cross-exam nation, dependi ng
on what Dr. St. John has, could be half an hour, could be
an hour. | don't think it should be nore than that.

Is that a fair estinate?
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MR ALLEN:  Yeah, you mght want to extend that
out to a possible an hour and a half, but still, on the
other side, the half hour mght be correct as well.

ARBI TRATOR:  You never know.

But |'mgoing to limt their response to true
rebuttal, true rebuttal w tnesses.

MR BALLANTINE: Can we get a disclosure of
rebuttal wtnesses?

ARBI TRATOR:  Any live witnesses that you woul d
intend to call?

Vell, rebuttal is rebuttal. They don't have to
do that. |'mnot going to require that.

MR BALLANTINE: Ckay. | nean we're al nost
done with Dr. St. John as it is. It seens |ike we've had
most of the case.

ARBI TRATOR: Do you have any w tnesses you
think you're going to want to call when they get through?

MR ALLEN | don't know of any at this tine.

ARBI TRATOR: That's a fair representation. W
accept that.

MR BALLANTI NE: Fair enough.

ARBI TRATOR: Al right.

MS. WAGNER | have one request. The docunents
that you guys exchanged between one another earlier this
morni ng, the exhibits, can you send copies to ne, e-nai

TRI-COUNTY COURT REPORTERS 805.963.3900



©O© 0 NOoO OB Wb K-

NNMNNONNMNNMNNRPRRRRRRRR R
GO WNREPOOOMNOOU M WRNEREO

Page 216

me PDFs so | can put themin ny record.

MR BALLANTINE: Sure, we'll send hard copy or
PDF next week.

M5. WAGNER  Great, thank you.

ARBI TRATOR:  All right, then with everybody's
perm ssion I'mgoing to take the exhibit notebook I have
and both received and narked but not received
petitioner's exhibits home with me so that | can do sone
readi ng between now and then and be ready for you guys on
the 5th.

Anyt hing el se before we adjourn?

MR BALLANTINE: One note. Just a thought. |
don't think it affects things now, but just so you're
t hi nki ng about it, your Honor, how you want to handle it.
As | kind of prefaced in ny coments and exam nation of
Dr. St. John, with respect to our request for fees and
costs related to this hearing, | think what | woul d be
proposing at the next hearing is a very short briefing
schedul e on that that would allow us to submt our
billings, allow the honeowners to comment on them and
then we tender that issue for your Honor. Essentially
like attorney's fees |aw and notion proceeding. | think
it's nore of an FYl, but that was my thought on what we'd
ask at that tine.

ARBI TRATOR: It sounds like a reasonable way to
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handle it. W can, maybe, have a conference call
informally, not reported but an informal conference call
on that issue if everybody agrees.

MR BALLANTINE: That would be fine with us.

ARBI TRATOR: Al right.

Everybody have a great weekend.

(The proceedings recessed at 4:02 p.m, to

reconvene on Thursday, January 5, 2017, at

10: 00 a.m)
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