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UNIVERSITY OF CALIFORNIA, SANTA CRUZ 

 
ENVIRONMENTAL STUDIES DEPARTMENT SANTA CRUZ, CALIFORNIA 95064 

  
September 6, 2018 
 
Mr. Daniel Blough 
Chair, Santa Barbara County Planning Commission 
123 East Anapamu Street 
Santa Barbara CA 93101 
 
Dear Mr. Blough and Honorable Santa Barbara County Planning Commissioners 
(SBCPC): 
 
I respectfully submit this letter in regards to the natural resource surveys provided as part 
of the proposed “North Fork Ranch Frost Ponds” Case No. 16CUP-00000-00005, by the 
Applicant Brodiaea, Inc.  My qualifications to provide technical, expert opinion on this 
aspect of the project include almost 50 years of experience in botany and ecology, B.A., 
M.A, and PhD degrees in Botany and Ecology from the University of California at Santa 
Barbara,  32 years teaching an annual 10-week spring field course in botany and natural 
history through my position as a Professor of Natural History and Agroecology at the 
University of California at Santa Cruz, 25 years as a part-time resident in the Cottonwood 
Canyon area of the Cuyama Basin, and leader of multiple spring wildflower events in 
Cottonwood Canyon for Condor’s Hope Ranch. 
 
In my judgement, the biological surveys carried out by Kevin Merk Associates (KMA) 
are insufficient to ensure that there will be no negative project impacts on plants and 
animals, especially several endangered or threatened species of plants, since they were 
conducted in the fourth and fifth years of consecutive drought.  Further study is required. 
KMA completed their first survey in 2015. The Santa Barbara County Planning 
Department staff asked DUDEK to peer review the survey. DUDEK found the study 
inadequate and suggested they do a survey comparing it to species in the neighboring 
Carrizo Plain. This was done in KMA’s 2016 study. The impact on the drought on native 
plant and animal populations in the Carrizzo Plan and northern Cuyama Basin was 
recently reported in two separate studies which I describe below. 
 
In a communication just published on 20 August 20181, the impact of drought in the 
Carrizo Plain and northern Cuyama Basin was documented.  As part of a long-term 
biological survey that began in 2007 and continued through 2014, researchers observed 
a very dramatic reduction in observed populations of all plant and animal species three 
years into what ended up being a 5-year drought that lasted through 2016.  There is a 
very graphic representation of the drought’s impact in the photo of Attachment #1 that 
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was taken from this study. I note that the biological surveys carried out by Kevin Merk 
Associates as part of the North Fork Frost Pond application were done in 2015 and 
2016, the 4th and 5th years of the same drought referred to in this publication.  This 
brings into question the validity of the surveys carried out by Kevin Merk Associates, 
since conditions of extreme drought would have severely reduced the presence of most 
species, especially annual plants.   
  
In another report from the California Native Plant Society2, results of long-term 
monitoring sites provide important information on the many and diverse plant taxa and 
vegetation types in the Carrizo National Monument, including multiple sites along the 
southern border of the monument that extends over the Caliente Mountains down to the 
Cuyama River.  See map of their study sites in Attachment #2.  Their surveys 
encountered 417 taxa of plants, indicating the rich diversity that occurs in the region.   
The surveys completed by Kevin Merk Associates only found a small percentage of the 
taxa on this list, due most likely to the fact their observations took place in drought years 
when populations of native plants were reduced and the physical manifestation of plants 
was depressed.  Hence the surveys by Kevin Merk Associates most likely missed a large 
number of important plants including unique, rare, and threatened plant species that 
would probably be present in normal to wet rainfall years, and could be significantly 
impacted by the Frost Ponds project, both directly and indirectly.  In particular, species 
known to occur in the Project vicinity include the attached list3 of 25 species based on 
extensive studies of threatened plants in the BLM lands of the Carrizo Monument.   Cross 
checking this list with the Flora of Santa Barbara County published by the Santa Barbara 
Botanic Garden, at least 4 of these species are highly likely to occur in the project area 
since they have been collected in the past from the Cottonwood and Schoolhouse Canyon 
areas.  Another 13 have been reported from nearby Cuyama Valley areas.  The 8 species 
not likely to occur in the project area are only those that grow best on alkali soils typical 
of the dry lake areas of the Carrizo. 
 
Based on my reading of the surveys from Kevin Merk Associates, the two reports 
described above, and my own experience with native plant species in the Cuyama and 
Carrizzo areas, these surveys are insufficient to support a claim that there will no adverse 
impacts upon botanical and wildlife populations caused by the Frost Pond Project.  
Additionally, in my opinion, and based on my review of the Project plans and MND, the 
potential presence of the above plants in and around the Project site creates a reasonable 
possibility that the Project may result in significant impacts according to the County’s 
thresholds for impacts to flora through loss or disturbance of unique, rare and threatened 
plant communities, and a reduction in the numbers of unique, rare or threatened species 
of plants (MND p. 11.).  
 
Sincerely yours, 

 
Dr. Stephen R. Gliessman 
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Professor Emeritus of Natural History and Agroecology 
Department of Environmental Studies 
University of California at Santa Cruz 
gliess@ucsc.edu 
 
 
 
1 Prugh, L.R., N. Deguines, J.B. Grinath, K.N. Suding, W.T. Bean, R. Stafford, and J. S. 
Brashares.  2018.  Ecological winners and losers of extreme drought in California.  
Nature Climate Change. Volume 8: 819-824. 
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2 Buck-Diaz, Jennifer, and Julie Evens.  2011. Carrizo Plain National Monument 
Vegetation Classification and Mapping Project.  California Native Plant Society.  
Sacramento, CA.  16 pages. 
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3Potentially threatened plant species in the Project Area (see below): 
Source: BLM Carrizo Plant List, accessed at www.inaturalist.org/check_lists/ *** 
 
Hoover’s Eriastrum   (Eriastrum hooveri)* 
Tehachapi Woollystar  (Eriastrum pluriflorum)** 
Grass Blazingstar  (Mentzelia gracilenta)* 
Cottony Buckwheat  (Eriogonum gossypinum)* 
Temblor Buckwheat   (Eriogonum temblorense) 
Twisselmann’s Buckwheat  (Eriogonum twisselmannii) 
Ferris’ Goldfields (Lasthenia ferrisiae)* 
San Joaquin Woollythreads  (Monolopia congdonii) 
Pale Yellow Layia  (Layia heterotricha)** 
Munz’s Tidytips  (Layia munzii)* 
Big Tarplant  (Blepharizonia plumosa)* 
Twisselmann’s Nemacladus (Nemacladus twisselmannii) 
Round-leaved Filaree (California ‘Erodium’ macrophylla)* 
Temblor Range Clarkia  (Clarkia tembloriensis) 
Northern California Black Walnut  (Juglans hindsii) 
San Joaquin Bluecurls  (Trichostema ovatum)* 
Oval-leaved Snapdragon  (Antirrhinum ovatum)** 
Byron Larkspur  (Delphinium recurvatum) 
Spiny-sepaled Button-Celery  (Eryngium spinosepalum) 
Alkali Heliotrope  (Heliotropium curassavicum)* 
Douglas Fiddleneck  (Amsinkia douglasiana)* 
California Jewelflower  (Caulanthus californicus)* 
Nodding Needle Grass  (Nassela cernua)** 
Crinkled Onion  (Allium crispum)* 
Stinkbells  (Fritillaria agrestis)* 
 
*Species that have been found in habitats of Santa Barbara County similar to those where 
the reservoirs are proposed, according to Smith, Clifton F. 1998.  A Flora of the Santa 
Barbara Region, California.  Santa Barbara Botanic Garden and Capra Press, Santa 
Barbara, CA. 
 
**Species that have been found in the Cottonwood Subarea as noted in Smith (1998). 
 
*** From a total of 25 species classified in the BLM list as threatened, only 8 are not 
listed for the Cuyama Valley in Smith (1998). 
 
 
 
 



September	10,	2018	
	
To:	Chair	Blough	and	Commissioners	
Santa	Barbara	County	Planning	Commissioners	
	
On	behalf	of	the	landowners	and	residents	of	Cottonwood	Canyon	which	is	adjacent	to	the	
North	Fork	Vineyard	property,	please	find	the	following	petition	in	support	of	the	appeal	before	
you	related	to	the	permit	for	three	reservoirs	on	the	vineyard	property.	This	petition	is	signed	
by	over	80%	of	the	full	and	part-time	resident	landowners	of	Cottonwood	Canyon	which	is	
located	in	the	5th	Supervisorial	District.	Thank	you	for	your	consideration.	
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Villalobos, David

From: Louise Draucker <ldraucker@gmail.com>
Sent: Saturday, September 08, 2018 3:31 PM
To: Villalobos, David
Subject: frost pond project in Cuyama Valley

Categories: Purple Category

My husband and I have lived in Cuyama Valley for almost 45 years and have watched the take-over of this 
beautiful valley and its groundwater for many years now.  There has been a marked decrease in wildlife since 
the advent of unlimited watering for commercial farming.  It seems the only mammals left are gophers, ground 
squirrels, and coyotes.  I have identified and counted backyard birds for many years for Project Feederwatch, 
run by Cornell University.  I have less than half the numbers I had 20 years ago.  The same goes for 
insects.  Pollinators are few and far between.  Instead, there seems to be a race to be the first to drain the basin 
among the commercial agriculture companies.   
 
The state of California has designated Cuyama Valley as a high-priority, critically overdrafted basin.  Farmers 
and a few residents have been charged with coming up with a plan for sustainability under SIGMA 
regulations.  But is that realistic?  Can the pace of groundwater extraction be slowed enough to ensure adequate 
water for farmers and residents? 
 
It doesn't make sense to overhead-water lettuce and other salad greens (cool-weather crops) to keep them cool 
in the summer as big ag is doing now, but  now Brodeia wants to overhead water in the winter to keep the 
grapes from freezing.  There are other solutions for both problems, but the goal does not appear to be 
sustainability.  
 
The rapid depletion and degradation of our groundwater poses major consequences for residents of Cuyama 
Valley.  What will happen to residents when it is no longer economical or practical to continue 
farming?   Residents also rely on groundwater.  Cuyama Valley has three disadvantaged communities; it will be 
very expensive, if not impossible, for many people to move, and it is very expensive to increase the depth of 
wells.  Our homes and property will have little or no value without adequate water.   
 
A complete Environmental Impact Report is absolutely essential in this case.  Surely Santa Barbara County will 
be as environmentally conscientious in its northern sector as it is in its southern portions.  The request for frost-
pond wells, and procedures for future agricultural wells, need to be reviewed for current appropriateness.  Our 
world is changing too fast to be careless what we allow.   
 
Louise Draucker 
ldraucker@gmail.com 
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LAW OFFICE OF MARC CHYTILO, APC 

P.O. Box 92233 • Santa Barbara, California 93190 
Phone: (805) 682-0585 • Fax: (805) 682-2379 

Email(s):  marc@lomcsb.com (Marc); ana@lomcsb.com (Ana)  
 

September 7, 2018 
 
 

Santa Barbara County Planning Commission                 By email to dvillalo@co.santa-barbara.ca.us 
Santa Barbara County       
123 E. Anapamu Street 
Santa Barbara, CA 93101 
 
RE:  North Fork Ranch Frost Ponds Appeal; Legal Question Regarding MND Scope 
 
Dear Chair Blough and Honorable Planning Commissioners,  
 

This office represents Roberta Jaffe and Stephen Gliessman, Appellants in this matter.  Ms. 
Jaffe and Mr. Gliessman are Cuyama Valley residents and farmers of a 5-acre dry-farming 
operation called Condor’s Hope Ranch.  Appellants have already submitted several letters into the 
record including a report from professional hydrologist Dennis Gibbs to support our appeal, and this 
office will submit an additional letter responding in full to the Staff Report before Monday’s noon 
submittal deadline.  This letter addresses one specific legal issue that is central to the adequacy of 
the Mitigated Negative Declaration (MND) prepared for the North Fork Frost Ponds Project 
(“Project”), that we want to ensure the Applicant and County Counsel have the opportunity to fully 
review and respond to.   

 
The Cuyama Valley relies on groundwater as its exclusive source of water.  Agriculture and 

human habitation would not be possible in the Cuyama Valley without adequate groundwater.  The 
Cuyama Groundwater Basin is in a state of Critical Overdraft, with groundwater extraction 
proceeding at twice the rate of groundwater recharge.  The County’s Environmental Thresholds, as 
described in the MND, provide:   

 
A project is determined to have a significant effect on water resources if it would exceed 
established threshold values which have been set for each overdrafted groundwater basin. 
These values were determined based on an estimation of a basin’s remaining life of 
available water storage. If the project’s net new consumptive water use [total consumptive 
demand adjusted for recharge less discontinued historic use] exceeds the threshold adopted 
for the basin, the project’s impacts on water resources are considered significant. The water 
demand threshold for the Cuyama Valley Groundwater Basin is 31 AFY. The adopted 
threshold applies only to projects subject to discretionary review by the County, and do not 
apply to uses, such as agricultural operations, that do not require approval of a discretionary 
permit. 

 
(MND, p. 35.)   
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A key issue in this appeal is whether it was proper for the MND to constrain its analysis of 
the Project’s groundwater impacts to consider only the water lost from the surface of the frost ponds 
through evaporation, rather than the water used to fill the frost ponds and protect the grapes from 
frost.  This issue is central to the question of whether the Project’s impacts to groundwater are 
significant.  When only this surface evaporation is considered, the MND ascertains that the Project 
will utilize 26.28 AFY, which is less than the 31 AFY of groundwater required to trigger a 
significant impact pursuant to the County’s CEQA thresholds.  (MND pp. 38-39.)  However, at least 
147-AFY, and likely much more than that, will be actually used for operation of the Frost Ponds, 
which unquestionably exceeds the County’s CEQA threshold.  A CEQA document must evaluate 
the whole of a development proposal with the potential to impact the environment, not merely the 
governmental approval.  (CEQA Guidelines §§ 15378 (a, c and d).)  Discussed below, there is 
simply no legal basis for excluding the Project’s consumptive water use from the environmental 
analysis simply because the water will be used for agricultural purposes.   

 
The Staff Report states on page 8 (emphasis added):   
 
Since the proposed water storage reservoirs require the approval of a discretionary permit (a 
Minor Conditional Use Permit), their construction and operation is subject to CEQA review.  
However, water that would be stored in the reservoirs and applied directly to the vineyards 
for frost protection would support an allowed agricultural use, similar to the application of 
irrigation water, and that water is not a discretionary action that is subject to CEQA review. 

 
The first sentence above accurately characterizes the construction and operation of the frost ponds 
as a discretionary project requiring CEQA review.  The second sentence essentially provides that 
where a project like this includes both discretionary and ministerial elements, only the discretionary 
elements are subject to CEQA review.  This proposition is plainly contrary to CEQA. 
 
 CEQA identifies a three-step process:   

First, the Lead Agency, during its “preliminary review” of a project, determines whether an 
agency is contemplating “approval” of a “project,” and whether the project is subject to 
CEQA or is exempt. 
 
Second, if the project is not exempt, the Lead Agency prepares an Initial Study to determine 
whether the project may have a significant effect on the environment, and then prepares a 
Negative Declaration if there is no substantial evidence of significant effect. 

 
Third, if the Initial Study shows that the project may have a significant effect on the 
environment, the Lead Agency prepares an Environmental Impact Report (EIR). 

 
(California Environmental Law & Land Use Practice § 21.02 (2018).)  Determining whether a 
project is “discretionary” or “ministerial” involves the first step.  “Where a project involves an 
approval that contains elements of both a ministerial action and a discretionary action, the 
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project will be deemed to be discretionary and will be subject to the requirements of CEQA.”  
(CEQA Guidelines § 15268 (d) (emphasis added).)   
 
 The “Project” that proceeds to step 2 is “the whole of an action, which has a potential for 
resulting in either a direct physical change in the environment, or a reasonably foreseeable indirect 
physical change in the environment” (CEQA Guidelines § 15378 (a)).  “Project” refers to the 
underlying development proposal, not the governmental approval.  (Id., subd. (c) and (d “the lead 
agency shall describe the project as the development proposal for the purpose of environmental 
analysis”) (emphasis added.))  Accordingly, pursuant to CEQA Guidelines sections 15268 (d) and 
15378, the “Project” analyzed in the environmental review document cannot be limited to only the 
discretionary elements of the proposal.  Moreover, whether a particular activity constitutes a CEQA 
“project” is a question of law; courts do not defer to Lead Agency determinations of whether an 
activity is a project.  (California Environmental Law & Land Use Practice § 21.02 (2018); 
California Environmental Law & Land Use Practice § 21.05 (2018); Fullerton Joint Union High 
School Dist. v. State Bd. of Education (1982) 32 Cal.3d 779, 795.) 
  
 We have found no case upholding a decision to exclude an element of a Project from the 
environmental analysis of an otherwise discretionary project because that element would not 
individually require governmental approval.  The Applicant has identified several cases, discussed 
in turn below, that they believe are helpful in supporting their case.  However, none of these cases 
involve projects being approved with discretionary permits, like the Frost Ponds Project.  
 
 Friends of Westwood v. City of Los Angeles (1987) 191 Cal.App.3d 259, 266-267, explains 
why CEQA applies to discretionary projects, but does not in any way support an assertion that the 
scope of the “Project” considered in the Frost Pond MND can exclude consideration of Project 
water use:   
 

As applied to private projects, the purpose of CEQA is to minimize the adverse effects 
of new construction on the environment.  To serve this goal the act requires assessment of 
environmental consequences where government has the power through its regulatory powers 
to eliminate or mitigate one or more adverse environmental consequences a study could 
reveal.  Thus the touchstone is whether the approval process involved allows the 
government to shape the project in any way which could respond to any of the concerns 
which might be identified in an environmental impact report. And when is government 
foreclosed from influencing the shape of the project?  Only when a private party can legally 
compel approval without any changes in the design of its project which might alleviate 
adverse environmental consequences. 

 
Clearly here, the Applicant cannot legally compel approval of the Frost Ponds Project.  The 
Planning Commission is well within its discretion to apply mitigation measures or alternatives that 
reduce the water used by the Project, and accordingly reduce the potentially significant impact to 
groundwater resources.  Such measures and alternatives potentially include more efficient 
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sprinklers, the use of wind machines, and delayed pruning, among other things.  (See e.g. 
https://www.kj.com/blog/frost-protection-vineyards.) 
 
 Leach v. City of San Diego (1990) 220 Cal.App.3d 389 determined that a decision to draft 
water from one reservoir to another was ministerial and not subject to CEQA review.  Importantly 
however, the action at issue in Leach did not involve the construction or operation of the reservoirs.  
There was no discretionary action linked to the drafting.  Here by contrast, the action proposed for 
approval is the construction and operation of three frost ponds.  The approval indisputably requires 
a discretionary Conditional Use Permit.   
 
 San Diego Navy Broadway Complex Coalition v. City of San Diego (2016) 185 Cal.App.4th 
924 concerned the question of whether a subsequent action concerning a project, after that project 
had been approved with an EIR, triggered CEQA’s subsequent environmental review requirements.  
The court determined no subsequent environmental review was required in part because the 
discretion available to the agency was strictly limited to aesthetics, and the environmental impacts 
at issue in the petition concerned global climate change only.  The court declined to determine 
whether CEQA could be applied to address aesthetic issues, because the petition did not request 
subsequent environmental review concerning aesthetics.  (Id. at 939.)  In the Frost Pond context 
however, the environmental impact at issue concerns groundwater use, and the Project itself over 
which the Planning Commission has plenary discretion will impound and consume groundwater.  
Accordingly, San Diego Navy is readily distinguishable both in its procedural posture and on its 
facts, and it fails to lend any support to the proposition that the Frost Ponds MND may exclude 
consumptive water use from consideration in the impact analysis.   
 
 Sierra Club v. Napa County Board of Supervisors (2012) 205 Cal.App.4th 162, 180 again 
clarifies that the approval process involved must allow the government to shape the project in a way 
which responds to the concerns that could be identified in an EIR.  Again however, because the 
Frost Ponds Project clearly requires the approval of a discretionary CUP, the Planning Commission 
has the discretion to condition the Project in a way that would reduce water use, or indeed could 
deny the Project outright.   
 

The quantity of water the Applicant could theoretically use through alternative means that 
would not involve a discretionary permit is not relevant to the determination of whether the 
environmental analysis for this Project, approved under a discretionary CUP, may  
exclude the water used during operation of the Project in its environmental analysis.  A long line of 
cases hold that an initial study or negative declaration "must focus on impacts to the existing 
environment, not hypothetical situations”.  (Communities for a Better Environment v. South Coast 
Air Quality Management Dist. (2010) 48 Cal.4th 310, 321, 323.)  In Communities for a Better 
Environment, the California Supreme Court reasoned as follows:  

the Negative Declaration reasons that the increased steam production the Diesel Project 
called for was within the boiler permits' maximum operational levels and "could, therefore, 
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