County of Santa Barbara and Santa Barbara County Fire
Fighters Inc., Local 2046

Workers’ Compensation Alternative Dispute
Prevention and Resolution Program Agreement

This Workers’ Compensation Alternative Dispute Prevention and Resolu-
tion Agreement (“Agreement”) is entered into by and between the County of San-
ta Barbara (County) and the Santa Barbara County Fire Fighters, Inc., Local
2046 (Local 2046) on behalf of its represented members, pursuant to the authori-

ty granted to the parties in California Labor Code section 3201.7.

RECITALS

Whereas, the parties are desirous of entering into an agreement whereby rep-
resented employee members of Local 2046 will resolve claims arising under Di-
vision 4 the California Labor Code ("Workers’ Compensation Law") pursuant to
the process and procedures authorized under California Labor Code section
3201.7; and,

Whereas, the parties intend that this Agreement not diminish certain statutori-
ly guaranteed rights of employees or the County; erode or impair the rights of
individual employees to compensation payments for total or partial disability,
supplemental job displacement benefits, medical treatment and any other

benefits as may be required by California law; and

Wherefore, the parties hereto agree as follows:

PURPOSE AND INTENT

The purpose of this Agreement is to provide a mechanism under Labor Code

Section 3201.7 to provide timely and efficient medical treatment to employees
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who have sustained work-related injuries and to hasten their return to work
where possible. The success of the program will be measured in part by im-

proved patient experience, patient outcomes, and cost effectiveness.

It is the intent of the parties to this Agreement to construct an alternative dispute
resolution program (“ADR program”) authorized by California law which will pro-
vide that those injured Local 2046 active and retired members, covered by this
Agreement, who claim to have sustained injuries or illnesses compensable pur-
suant to the Workers’ Compensation laws of the State of California with:
a) timely and efficient determination of claims status;
b) timely and efficient access to high quality medical care;
c) the best opportunity reasonably possible to return to work in a timely fash-
ion;
d) an alternative dispute resolution program that provides the best opportuni-
ty reasonably possible to:

1. promote the efficient, timely and fair resolution of all disputes that
do arise in the processing of claims, including, but not limited to the
compensability of claims within the jurisdiction of this program; and

2. prevent disputes, and reduce the frequency and severity of those
disputes that do arise, that otherwise delay treatment, a timely re-
turn to work and the ultimate resolution of the claim.

e) provide the foregoing on a stable and long-term basis.

The parties intend that this Agreement will not:

a) diminish, erode or impair the substantive rights of the County or of indi-
vidual retirees or active employees to compensation payments for total or
partial disability, supplemental job displacement benefits, medical treat-
ment, and any other benefits as required by California law to be fully paid
for by the County; or

b) impair, restrict or condition the rights of the County or of a retired or active
employee member to be represented by legal counsel of their choosing

throughout the entire alternative dispute resolution program; or
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c) impair, restrict or condition the rights of the County or of a retired or active
employee to pursue legal remedies and appeals after exhausting the
alternative dispute resolution program procedures except as provided in

Section 2.17 below.

The parties further intend that this Agreement create and accommodate an en-
hanced method to provide Workers’ Compensation benefits in a way that im-
proves labor management relationships, efficiencies of benefit to all parties and
organizational effectiveness. The parties also recognize that there will be certain
Departmental and County efficiencies associated with the implementation of this
Agreement. Such efficiencies shall be recognized by the parties through ongoing
communication, participation and assessment of the effectiveness of the alterna-

tive dispute resolution program.

It is agreed that the parties will make every good faith effort to apply the terms of

this Agreement consistent with the intent of the parties as expressed above.

1. General Provisions

This Agreement shall become effective on the issuance of a recognition letter by
the Administrative Director of the Division of Workers’ Compensation of the De-
partment of Industrial Relations and is subject to approval of the Board of Super-
visors of the County of Santa Barbara, Local 2046, CSAC-EIA, and the California
Department of Industrial Relations. The Agreement shall remain in effect for at
least one year from the date of execution, continuing year to year thereafter, un-
less terminated by one of the parties by giving sixty (60) days written notice to
the other party. Unless otherwise specifically noted in this Agreement, any refer-
ence to “days” shall mean calendar days not working days. Should this program
be terminated it is the intent of the parties that those claims (including cumulative
injuries that allegedly began before the Agreement but the claim was not filed un-
til after the Agreement was in effect) with dates of injury or illness occurring dur-

ing the period of the program, or those claims which have been submitted pursu-
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ant to the “opt in” provision of Section 1.3(b) shall continue to be covered by the
terms of this Agreement. Regardless of the effective date of this Agreement, the
formal jurisdiction of this program shall commence on a date agreed upon by the
Joint Committee (“JC”) and reduced to writing in a memorandum issued by the
JC to the County and Local 2046.

1.2. This Agreement shall constitute the complete understanding of the parties
with regard to the issues addressed herein. Nothing in this Agreement shall be
considered or construed as a modification of the substantive provisions of Cali-
fornia Workers’ Compensation Law except as specifically set forth herein in ac-
cordance with Labor Code section 3201.7 or any rules adopted pursuant to this

Agreement.

1.3. Except as provided in Section 1.5 below, as to all claims with dates of injury
on or after the effective date of this ADR program, it is the intent of the parties to
replace all dispute resolution procedures set forth in the California Labor Code
with those dispute resolution procedures outlined herein to the greatest extent al-
lowed by law. In any conflict, the provisions of this Agreement shall take prece-
dence over the provisions of the California Labor Code, but only so far as permit-
ted by Labor Code section 3201.7. This program shall be used in place of the fil-
ing of an application with the State of California Workers’ Compensation Appeals
Board (“WCAB?”) for any injuries or claims that would otherwise be subject to the
initial jurisdiction of the WCAB. This program is the sole means of dispute resolu-
tion and no dispute shall proceed to the WCAB until it has completed the pro-

cesses defined and established by this Agreement.

a) Any Application filed with the WCAB with an alleged date of injury occur-
ring on or after the effective date of this ADR program shall be dis-
missed and removed to the jurisdiction of this ADR program unless this
program is terminated in accordance with the terms of the Agreement.

b) Any retired or active employee with an active or pending claim filed with
the WCAB before the effective date of this ADR program may be permit-
ted to “opt in” to the ADR program. Upon written request by the retired or
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active employee to the County and the ADR Director of the intent to par-
ticipate in the ADR program, the ADR Director shall take all necessary
and appropriate steps to evaluate the feasibility of transitioning the pre-
viously filed claim(s) and proceedings to the ADR program. As a condi-
tion of the retired or current employee participating in the ADR program,
the Joint Committee shall establish conditions and requirements for par-
ticipation, including but not limited to dismissing any and all pending ap-
plications with the WCAB (see Section 2.8), executing written acknowl-
edgements of the terms of this ADR Agreement and waivers of certain
procedural Workers’ Compensation rights. The ADR Director shall make
recommendations to the Joint Committee as to whether a previously
filed claim shall be accepted into the ADR program. No previously filed
claim shall be accepted into the ADR program without consent of the

County’s third-party administrator.

This Agreement is not intended to diminish any right to compensation
that injured employees or the County as the employer are entitled to un-
der the Workers’ Compensation laws of the State of California. The par-
ties acknowledge that no retired or active employee covered by this
Agreement or the program established herein will lose or compromise
any rights to Labor Code section 4850 pay, any presumptions allowed

by California Law, or any other substantive right allowed by law.

1.4. The terms of this Agreement shall apply only to County of Santa Barbara
employees and retirees who are, or upon retirement were, members of Santa
Barbara County bargaining units 12 and 13, represented by Local 2046. It is the
parties’ intention that this Agreement will be implemented as a non-precedent
setting pilot program, subject to periodic review and modification. As part of the
periodic review, the parties agree to meet and confer regarding enhancements to

injury prevention and wellness programs.

1.5. This Agreement shall apply only to injuries or illnesses compensable or al-

leged to be compensable under the Workers’ Compensation laws of the State of
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California, including all claims, defenses, lien claims Further, this Agreement ap-
plies to injuries, as defined by Workers’ Compensation Law, claimed by 1) active
employees; 2) retirees who, while active employees, made a claim alleging injury
or iliness; 3) retirees who, while active employees, made a report, consistent with
Department policy, of an industrial incident that may lead to injury or iliness; 4) re-
tirees, who were active employees on or after the effective date of this Agree-
ment, and claim a new presumptive injury as defined by Labor Code section
3212, et seq.; and 5) any retiree or active employee who “opts in” to the ADR pro-
gram pursuant to Section 1.3(b) above. Subject to the “opt in” provisions of Sec-
tion 1.3(b), this Agreement does not cover post-retirement amendments to claims
filed prior to the term of the Agreement. This Agreement does not apply to any
other retired employees. Discrimination claims filed under section 132a and Seri-
ous and Willful Misconduct claims filed under section 4551 et. seq. may be litigat-
ed within the program only by the written agreement of the injured mem-
ber/employee and the County of Santa Barbara.

1.6. The County may delegate to its third party administrator (“TPA”) the perfor-
mance of its obligations under this Agreement, but it may not relieve itself of the

legal responsibility for those obligations.

1.7. Joint Committee

This Agreement establishes a Joint Committee (“JC”) which holds the exclusive
authority to administer the ADR program; including but not limited to the authority
to enforce the terms of the Agreement, establish policies, manage the implemen-
tation of the ADR program, promulgate and modify any rules of the program. The
JC shall be made up of three (3) members selected by Local 2046 and three (3)
members selected by the County, one (1) of which shall be appointed by the Fire
Chief and the remaining two (2) by the CEO or his/her designee. The JC shall
meet as they deem necessary, but no less than once each month for the first six
(6) months from the date of this Agreement, and quarterly thereafter. The JC will
establish rules and procedures to guide the internal governance of the JC. The
meetings shall be held at a location agreed upon by both parties. An agenda of

each meeting shall be provided to all members of the JC at least one (1) week
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prior to the meeting date. Any disputes that arise between the members of the JC
where action must be taken to administer the Program and cannot be resolved,
shall be submitted to a three member “Dispute Resolution Committee” comprised
of the ADR Director, and one JC member each from Local 2046 and the County.
Any two members shall be authorized to seek resolution of a dispute by the Dis-
pute Resolution Committee upon impasse. The Dispute Resolution Committee is
to be guided by the terms of this Agreement and authorized to interpret this
Agreement but not create additional terms. Unless agreed by the parties, any
meetings of the Dispute Resolution Committee shall be scheduled within sixty

(60) days and a decision issued thirty (30) days after submission.

1.8.In consultation with the Joint committee, the Fire Department shall engage
the services of an actuarial consultant to annually determine the cost effective-
ness of the program. Each program year shall be July 1 to June 30. At the
end of each program vyear (i.e., June 30), the actuary will calculate a
number of claims experience statistics and other pertinent data and com-
pare the results of a program year or years under the agreement to the
average of the three prior program years' experience for employees
represented by the Local 2046. All documents and data provided for these pur-

poses will be subject to applicable employee privacy protections.

1.9. If any provision of this Agreement or its application is held invalid, the inva-
lidity will not affect other provisions or applications of this Agreement that can be
given without the invalid provisions or applications, and thus the provisions of

this Agreement are deemed to be severable.

1.10. From time to time, this Agreement may be modified by the mutual written

agreement of all parties specified in section 1.1.

2. Workers’ Compensation Claim Dispute Prevention and Resolution

2.1. All disputes involving Workers’ Compensation claims within the jurisdiction

of this ADR program, including medical disputes, shall be subject to this dispute
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prevention and resolution process.

2.2. The component steps of this dispute prevention and resolution process
are:

a) The Ombudsperson

b) The ADR Director/Mediator

c) Arbitration

d) Appeal by Petition for Reconsideration to the Workers’ Compensation
Appeals Board

2.3. The Joint Committee shall select an ADR Director/Mediator, Ombudsper-
son, and the arbitrators. The Joint Committee also has the authority to adopt
rules of practice and procedure for the ADR Director/Mediator, Ombudsperson,
and the arbitrators as they deem necessary to execute the letter and spirit of this
Agreement. The JC may establish other positions which are necessary to effec-

tively accomplish the goals and purposes of this Agreement.

2.4. The ADR Director/Mediator shall oversee the work of the Ombudsperson
and other ADR professionals on an ongoing basis, train the other ADR profes-
sionals in conjunction with training the claims staff assigned to this program, at-
tend all JC meetings and assist in the gathering and submission of data required
to be provided to the Division of Workers’ Compensation annually or as required
by law. The ADR Director/Mediator shall also conduct all mediations and shall
provide a written report outlining the issues in dispute and the disposition of the
mediation session. The JC may establish other duties and assignments con-

sistent with the position of ADR Director/Mediator.

2.5. The Ombudsperson shall consider the interests of the County and the in-
jured Local 2046 members in performing his/her duties. In that regard, he/she
should provide aid, counsel and advocacy for an individual injured Local 2046
member in an effort to establish common interests with the County so that dis-

putes can be prevented or efficiently resolved within the Program. The Ombud-
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sperson shall be proactive and seek to identify disputes before they occur where
possible and attempt to ensure that all injured Local 2046 members are receiving
the compensation to which they are entitled. The County shall compensate the
Ombudsperson and his/her services are free of cost to the injured Local 2046
member. The Ombudsperson is not responsible for timely completing or filing
ADR forms or other documents for the employee, as this is the employee’s re-
sponsibility. However, the Ombudsperson may assist in the completion of forms

if requested.

The Ombudsperson will also receive all documents filed with the ADR program
and will assign case numbers to each claim filed and will keep an electronic
claims file containing all documents related to the claim. To the extent possible,
claim numbers shall be consistent with claim numbers customarily established by
the third party administrator, the WCAB, or the County. The JC may establish
other duties and assignments consistent with the position of the Ombudsperson.

2.6. Three (3) arbitrators shall be selected and assigned to the Arbitrators Panel
by the JC. The arbitrators shall be attorneys or retired Workers’ Compensation
Judges knowledgeable in the field of California Workers’ Compensation. The ar-
bitrators shall be responsible for adjudicating all disputes between the injured
employee and the County arising out of the submission and processing of Work-
ers’ Compensation claims covered by this Agreement. The arbitrator is author-
ized to include in any award all relief available from a Workers’ Compensation
Judge including but not limited to enhancements to compensation due to any un-
reasonable delay in the payment of compensation by the County as provided for
by law, and/or Labor Code section 4553 and/or attorneys’ fees and costs. The
arbitrator is authorized to resolve all liens not settled by the parties, provided that
written notice of the time and place of the arbitration is given to the lienholders
advising them of the right to appear and present argument and testimony in sup-
port of their lien claim.

2.7. In the event of the reporting of an injury or illness regarding an employee
covered by this Agreement, the County, or its third party administrator, shall noti-

Page 9 of 16



fy the Ombudsperson within one (1) working day of receipt by the third party ad-
ministrator of the first notice of injury/iliness, and provide the name, address and
telephone number of the injured employee. Thereafter, copies of the initial claim
form, all medical treatment reports, all medical-legal reports, all notices to the in-
jured employee denying, reducing, terminating or renewing compensation, all
pleadings and any other documents of significance, other than documents that
constitute attorney work product or other privileged documents, shall be served
on the Ombudsperson electronically as soon as possible, but no later than five

(5) days of receipt.

The Ombudsperson shall contact each injured member within the jurisdiction of
the program as soon as possible, but no later than five (5) days of receipt of no-
tice of the injury. Conversations between the Ombudsperson and the injured
member, or the Ombudsperson and the County, or its third party administrator,
are confidential (see Evidence Code section 1115, et seq.). Injured members
may contact the Ombudsperson with any questions, to seek clarification or when
they believe they are not receiving compensation to which they are entitled or

have any other concern or dispute arising out of the processing of any claim.

2.8. Applications filed with the WCAB with an alleged date(s) of injury occurring
on or after the effective date of this ADR program, and those applications that
were filed prior to the effective date and have been accepted by the JC, shall be
immediately dismissed and removed to the jurisdiction of this ADR program
which is the sole means of dispute resolution for claims within the jurisdiction of
this program. Every issue regarding the transfer of a claim from the WCAB to this
program shall first be submitted to the Ombudsperson who shall seek a voluntary
resolution of the issue, prior to filing any petitions, motions, declarations of readi-

ness to proceed or any other documents or actions with the WCAB.

2.9. Where there is an acceptance, delay, or denial of a claim, or there is a
change of position by the claims examiner, the Ombudsperson shall be advised
forthwith by the claims department and shall then advise each injured member

no later than five (5) working days of the stated position of the claims administra-
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tor. The 5-day period may be extended by agreement, or on a showing of good

cause.

2.10. No dispute may proceed to mediation until the Ombudsperson has been
advised of all the issue(s) in dispute and has had an opportunity to resolve the
dispute. Where the Ombudsperson is unable to resolve a dispute, any party, in-
cluding the Ombudsperson, may request mediation of the dispute. The Ombud-
sperson shall, in his/her discretion, schedule a mediation where it is necessary to
move a case toward resolution or is in the best interest of the program. Except
where good cause exists, or unless the parties agree otherwise, the mediation
process will be concluded within thirty (30) calendar days of the request for me-

diation.

2.11. With the approval of the ADR Director, the Ombudsperson may in his/her
discretion attend any mediation if necessary to move the claim toward resolution

or if necessary to further the interests of the program.

2.12. In the event that any dispute is not resolved in mediation, the matter may
be set for arbitration at the request of either party. The Ombudsperson shall, as
soon as practical, appoint an arbitrator from the list of those arbitrators chosen
by the JC.

2.13. The Ombudsperson may in his/her discretion attend any arbitration if nec-
essary to move the claim toward resolution or if necessary to further the interests
of the program. The Ombudsperson shall secure the approval of the ADR Direc-
tor when attending an arbitration. The Ombudsperson may provide general as-
sistance to the injured member, if unrepresented, but may not act as the injured

member’s attorney.

2.14. The arbitrator shall apply the same presumptions of compensability, statu-
tory construction and rules of admissibility of evidence as would a Workers’
Compensation Administrative Law Judge, and shall have the same authority as a

Workers’ Compensation Administrative Law Judge over discovery, the produc-
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tion of documents, the issuance of subpoenas and other procedural matters re-
lated to the hearing.

2.15. The JC shall promulgate specific rules for the location of the hearings, but
unless good cause exists, all arbitration hearings must be venued in the greater

Santa Barbara area.

2.16. All arbitration hearings shall be recorded by a certified court reporter and
such record, including documentary evidence, shall be retained by the arbitrator

unless the parties agree to other methods of creating a record.

2.17. The arbitrator shall file with the Ombudsperson and serve on the parties
and counsel his or her decision within thirty (30) days after the matter is submit-
ted for decision, The decision:

a) shall include findings of fact, conclusions of law, orders, and opinion in the
same form as if issued by a California Workers’ Compensation Judge
(WCJ);

b) shall have the same force and effect as if issued by a WCJ; and

c) shall be final and binding except for:

1. any appeal to the California Workers’ Compensation Appeals Board
(WCAB), which shall be subject to the same requirements as a peti-
tion for reconsideration of a final order, decision, or award made and
filed by a WCJ; and

2. any appeal to the California Court of Appeal..

2.18. Nothing in this Agreement shall be interpreted as restricting in any way the
County or an injured member’s right to retain legal counsel, per Labor Code sec-
tion 3201.7. Local 2046, the County of Santa Barbara, and the JC shall not be
responsible or liable for any attorneys’ fees associated with representation of any
member. Attorneys’ fees shall be established consistent with California Workers’
Compensation law. The terms and conditions of any agreement between an em-
ployee and the employee’s retained legal counsel are not subject to this Agree-
ment nor does this Agreement in any fashion alter or replace any or all California
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law applicable to an agreement between an attorney and a worker pursuing
Workers’ Compensation benefits.

2.19. All parties shall have the right to discovery as per the California Labor

Code and California Code of Regulations.

2.20. In the event of a lien dispute, any lien claimant allowed to file a lien claim in
the statutory system shall be allowed to file a lien claim in this alternative dispute
resolution program where the alleged right to file stems from activity in a claim
within the jurisdiction of this Program. The Ombudsperson, at the request of the
County or a lien claimant may bypass the mediation step, in the dispute resolu-
tion process and set the lien dispute immediately for arbitration, if the Ombud-

sperson is unable to resolve the dispute.

2.21. The scheduling and cost of interpreters will be handled pursuant to Work-
ers’ Compensation law. The ADR Director and/or Ombudsperson shall have the

authority to select an appropriate interpreter if one is required.

2.22. The ADR Director and/or Ombudsperson shall have the authority to ap-

point assigned permanent disability raters as necessary.

2.23. The ADR Director or an assigned arbitrator must approve all settlements
by determining their adequacy based upon the evidentiary record and standards

consistent with the Workers’ Compensation laws.

2.24. All documents filed by any party with the ADR program regarding claims
within the ADR program shall be filed with the Ombudsperson or any other place

or designee as determined by the JC.

2.25. The County shall pay all costs incurred in retaining the ADR professionals
necessary to carry out the responsibilities set forth in this Agreement.

2.26. The Ombudsperson, and all other ADR professionals retained to provide
professional ADR services within the jurisdiction of this ADR program, shall ex-

ercise independent discretion in fulfilling the responsibilities required under this
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ADR Agreement on a case-by-case basis. While the JC holds the responsibility
for supervising these ADR professionals to assure quality performance in ful-
filling their obligations under this ADR Agreement, it is also understood by the
parties to this ADR Agreement that in order for these ADR professionals to max-
imize their effectiveness, their independence and credibility with all parties in-
volved in claims within the jurisdiction of this ADR program must be protected.

3. Medical Treatment

3.1. The JC shall establish a network of health care providers authorized to pro-
vide treatment to those injured within the jurisdiction of the alternative dispute
resolution program. This network shall be identified in writing and made available

to those utilizing this program.

3.2. An injured employee shall have the right to choose any of the authorized
medical providers that offer treatment consistent with the nature of the injuries.

3.3. In an emergency, an injured employee covered by this Agreement may seek
treatment from a health care provider or facility not authorized by this Agreement
for the purpose of obtaining emergency treatment only. Treatment shall be trans-
ferred to an authorized provider as soon as possible, consistent with sound med-

ical practices.

3.4. In the event that there is no authorized provider within the appropriate medi-
cal specialty to provide the treatment required, the authorized primary treating
physician shall recommend a provider or providers that he/she believes is best

gualified to provide the treatment required.

3.5. Where compensability is in dispute and the County is denying responsibility
for the payment of medical treatment, the injured employee is not required to ob-
tain treatment by an authorized provider, pending the resolution of the issue of

compensability.

3.6. It is the intent of the parties and a primary goal of the ADR program, and

therefore a directive to the JC, that to the greatest extent reasonably possible in-
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jured employees shall be returned to work as soon as practical. Such early return
to work shall occur only where the light or modified work offered is consistent
with any restrictions determined through the Medical Evaluation process de-
scribed in Section 4 below. Any determinations regarding the nature, extent, or
reasonable accommodation of work restrictions shall be for purposes of this pro-
gram only, and shall not be binding or admissible against the County, or any par-

ty affiliated with the County, in any other forum or proceeding.

4. Medical Evaluation

4.1. The JC shall establish a network of medical-legal examiners to serve as the
exclusive source of comprehensive medical-legal evaluations within the jurisdic-
tion of this program. Any issue of the appropriateness of medical treatment shall
be resolved in this program and shall be submitted to the appointed medical-
legal examiner. It is the party’s’ intention to not utilize the independent medical

review provisions of Labor Code section 4616.4 and the regulations thereunder.

4.2. The injured employee and the County of Santa Barbara may each schedule
an appointment with a medical-legal examiner in any medical specialty relevant
to the case in dispute. Absent good cause to the contrary, the injured employee
shall be entitled to one examination with a medical-legal examiner in each rele-
vant specialty. Any dispute regarding whether a report in any particular medical
specialty is relevant shall be submitted to mediation and, if necessary, arbitra-
tion. The Ombudsperson shall also have the authority to schedule a medical-
legal exam if necessary to move the case toward resolution or it is found to be in
the best interests of the program. The selected medical-legal examiner in each
case has the authority to resolve any question that requires independent medi-

cal-legal review.
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COUNTY OF SANTA BARBARA

By:

GREGG HART, CHAIR
BOARD OF SUPERVISORS

Date:

ATTEST:

Mona Miyasato

County Executive Officer
Clerk of the Board

By:

. Deputy Clerk

APPROVED AS TO FORM
Michael C. Ghizzoni
County Counsel

By:

Deputy County Counsel
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SANTA BARBARA COUNTY FIRE
FIGHTERS INC., LOCAL 2046:

By:

BRYAN E. FERNANDEZ,
PRESIDENT

Date:

APPROVED AS TO FORM AND
CONTENT:

By:

Rob Wexler

Rains Lucia Stern, PC

Legal Counsel for Santa Barbara
County Fire Fighters Inc., Local
2046



