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From: Roger Moore <rbm@landwater.com>

Sent: Monday, February 1, 2021 448 PM

To: sbcob

Ce: Carolee Krieger

Subject: ’ Letter to Board of Supervisors Re : Amendments 20 and 21 {February 2 agenda]
Attachments: CWIN letter to SBC-BOS 2-1-21.pdf

Caution: This email originated from a source outside of the County of Santa Barbara. Do not
click links or open attachments uniess you verify the sender and know the content is safe.

The attached letter is submitted on behalf of the California Water Impact Network (CWIN).
Respectfully,

Roger B. Moore

Attorney for CWIN

Law Office of Roger B. Moore

337 17th Street, Suite 211

Oakland, CA 94612

Office phone: 510-548-1401

Email: rbom@landwater.com




LAW OFFICE OF ROGER B. MOORE

LAND, WATER AND ENVIRONMENTAL LAW

337 17TH STREET, SUITE 211
OAKLAND, CALIFORNIA, 94612
LANDWATER.COM, RBM@LANDWATER.COM, 510-548-1401
ADMITTED IN CALIFORNIA

February 1, 2021
Santa Barbara County Board of Supervisors
105 East Anamapu Street
Santa Barbara, CA 93101
Via email: sbcob@countyofsb.org

Re: Due to Serious Legal, Financial and Environmental Risks, Approval of
State Water Project Contract Amendment 20 (Contract Extension
Amendment) and Amendment 21 (Water Management Amendment) Must Be
Denied, or At Minimum Delayed [Item 3, File No. 21-00088]

To the Clerk and Members of the Santa Barbara County Board of Supervisors:

Due to serious legal, financial and environmental risks ignored in letters from
sponsor Central Coast Water Authority (CCWA) and other advocates, the California
Water Impact Network (CWIN), on whose behalf this letter is submitted, urges the
Board of Supervisors to deny State Water Project Contract Amendments 20 and 21
if those matters are brought to a vote. If it does not deny these amendments outright,
the Board must delay final decision pending further study to avoid irreversible risks
that would otherwise follow for the county and its constituents, both in the short-
term and for decades into the future.

Having addressed proposed State Water Project (SWP) contract amendments
and CCWA’s risky misstatements for more than a quarter-century, CWIN’s
members and its counsel respect the need noted in the Agenda Letter to “alleviate”
problems with SWP debt and to “reduce costs associated with the SWP.” Letter, p.
3. As proposed, Amendments 20 and 21 would thwart the county’s current authority
to prudently extend its SWP contract term, while weakening its SWP leverage and
compounding risks from SWP debt and insolvency. Acceding to these amendments
at this time would open a Pandora’s Box of unintended consequences, making the
county an unwitting pawn in five pending lawsuits addressing financial and
environmental dangers. Despite transfer of ordinary financial responsibility to
CCWA, the County--the entity ultimately accountable to taxpayers, ratepayers, and
voters as SWP contractor—must here assert its own voice to speak for them.



The Misnamed “Contract Extension” Amendments Would Leave the County
More, Not Less, Vulnerable to State Water Project Risks and Indebtedness

Despite their benign label, the contract extension amendments, as proposed,
are a wolf in sheep’s clothing. Parroted by CCWA as a way to relieve SWP debt
pressure, they were conceived and would operate to reinforce the dominance of the
largest SWP contractors. They would greatly compound risks of burdening the SWP
with massive new debt, with the multi-billion dollar proposed Delta tunnel only the
beginning, not the end, of their potential mischief over six decades. Much as housing
contracts prior to the 2008 financial crisis often hid their bundling of toxic assets,
CCWA'’s letters fail to disclose how Amendment 20 would not simply extend
contract length, but lay the groundwork for risky expansion of SWP debt.

Beyond extending the length of the county’s SWP contract from 2038
through 2085, Amendment 20 would redefine the “facilities” eligible for revenue
bond debt, removing the provision in current Article 1(hh)(8) excluding new SWP
facilities, including but not limited to the Delta tunnel. This is hardly a secret to the
Department of Water Resources (DWR) and other major contractors. Discussing a
precursor of the current Delta conveyance project, DWR’s own counsel in 2014
acknowledged it was “not on the list of approved projects that are eligible for
funding, including through bond financing.” See, e.g, Letter from Jake Campos,
STIFEL, to Mary Lou Cotton, SWPCA at 4 (March 19, 2014, included as Exhibit
A to DEIR comments of Planning and Conservation League, et al. Without
Amendment 20, that would remain the case.

Amendment 20 would also make it easier for the largest contractors to
impose new facilities debt over opposition from other SWP contractors and
members of the public. Even when outside the list of eligible projects, the
amendments could be used to impose debt despite opposition from up to twenty
percent of the affected contractors—and regardless of public opposition.

Approval now would be particularly misplaced in light of CCWA’s failure
(and DWR’s similar failure in its challenged Final EIR) to confront the county’s
own prescient questions about how reckless framing of the SWP contract
extension could entrench and worsen SWP debt problems. A September 30, 2014
memorandum from County Public Works requested DWR to include “an analysis
of the economic and legal impacts and implications relative to the continued pre-
Prop 13 taxing authority with the Contract Extension Project; i.e., what are the
impacts of assuming an extension of pre-Prop 13 taxing authority. The county is
concerned that if a contractor default should occur, the County would be liable for
covering the default without taxation ability that exists under the current contract
because of its pre-Prop 13 legal status.” In a December 15, 2014 letter to DWR’s
project manager for the SWP contract amendment, County Public Works noted
DWR’s unsatisfactory response to the “many occasions” the county had raised



inquiries related to its taxing authority, and raised concern about the County
FCD’s “financial responsibilities” if the then-current BDCP were implemented “as
part of the District’s contract” with DWR. Rather than ending this evasiveness,
DWR’s Final EIR and approval portrayed these concerns as off-topic and not
needing a response. The county and its communities it serves deserve far better.

The Delta Tunnel Is, and Remains, A Major Elephant in the Room

CCWA, echoing DWR in its challenged Final EIR, insists Amendment 20 is
unrelated to DWR’s Delta Conveyance Project. That is not only wishful thinking,
but demonstrably false. Similar denials for the project’s precursor, California
WaterFix, based on the same proposed amendments, were thoroughly discredited
during 2018 legislative hearings on the SWP contract extension.”!

Following questioning from Senator Richard Pan at the September 11, 2018
hearing of the Joint Legislative Budget Committee, DWR Director Karla Nemeth
conceded that DWR plans to “use these amendments to finance WaterFix.” Rachel
Ehlers of the Legislative Analyst’s Office testified at the same hearing that the
contract extension amendments would “affect and facilitate” the proposed
conveyance. Other testimony at that hearing, including that of the undersigned
attorney and that of Congressional Representative Jerry McNerney, elaborated on

! See, e.g., the following links for analysis and written and oral testimony:
https://mavensnotebook.com/wp-content/uploads/2018/12/L etter-re-contract-
extension-12-11-18-no-exhibits.pdf
https://mcnerney.house.gov/media-center/press-releases/rep-mcenerneys-statement-
on-waterfix-project-at-the-california-joint; https://water.ca.gov/Programs/State-
Water-Project/Management/Water-Supply-Contract-Extension
https://www.senate.ca.gov/media/joint-legislative-budget-committee-

2018091 1/audio;

https://www.senate.ca.gov/sites/senate.ca.gov/files/jlbc hearing agenda 9 11 18.
pdf;

https://sntr.senate.ca.gov/content/20 1 8-informationaloversight-hearings;
https://water.ca.gov/Programs/State- Water-Project/Management/Water-Supply-
Contract-Extension




this close relationship. Four members of Congress, noting “it is clear that DWR’s
request for a contract extension is rooted in its desire” to fund the then-current
Delta conveyance, warned against proceeding to finality while unresolved issues
of validity remained pending.

In 2018, critics throughout California, from Plumas County and the Delta
Counties Coalition to San Diego County, criticized DWR’s efforts to finalize the
contract extension without integrated review of all DWR’s proposed amendments
related to Delta conveyance, including the Water Supply Contract Amendments
still awaiting public comment and completion of review. The Legislative Delta
Caucus warned that the proposed extension, with its concealed connections to the
conveyance, was “backroom dealing” fostering “mistrust” in California’s elected
leaders.?

The central role of Amendment 20 is no different for DWR’s current Delta
Conveyance Project. Helping to facilitate billions in new debt for the Delta
conveyance and other future projects, Amendment 20 under the guise of risk
reduction is likely to force a risky escalation of indebtedness. Although DWR has
long referenced a potential “opt-out” provision with later conveyance-specific
amendments, which to this day await completion and environmental review, that
alone cannot contain all the damage from changes that adversely affect the long-
term fiscal responsibility and viability of the SWP.

Moreover, such assurances cannot allay specific risks from approval now,
including the amendments’ impact on county taxing obligations under Article 34(a)
of its SWP contract and Water Code section 11652, as well as “post-Proposition 13
limitations” on imposing taxes to finance new projects without a popular vote.
Agenda Letter, p. 3. Commenters on the contract extension amendments, sharply
criticizing DWR’s lack of transparency, compared them to a time machine.’ Not
only would they pave the way for attempts to impose debt for new SWP facilities
on unwilling contractors and the public; they would do so under the fiction that those
new facilities could be retroactively deemed part of the original State Water Project
approved by voters in 1960, thereby circumventing newer constitutional limitations
that would otherwise require a vote of the people.

2 See https://all.asmdc.org/press-releases/20180907-delta-caucus-urges-
postponement-tunnel-hearings

3 https://www.ocregister.com/2018/08/07/the-bullet-train-has-almost-nothing-on-
browns-twin-tunnels/



Approving the Contract Extension Amendments Would Make the County an
Unwitting and Unrepresented Pawn in Multiple Pending Lawsuits

This would be an especially reckless time for county supervisors to accede
to the pending version of contract extension amendments. The provisions in
Amendment 20, reviewed and approved by DWR as lead agency in late 2018, are
the subject of three related court actions pending in Sacramento Superior Court.
These actions are only now nearing completion of record and evidentiary
development, through a stipulated process in which more than 67,000 pages of
documents have been disclosed so far. Following completion of that process, these
actions will next proceed to resolution on the merits.

These pending court actions include DWR’s direct validation action (Case
34-2018-00246183) and two CEQA actions against DWR’s actions as lead
agency, including one brought by CWIN and co-petitioners (Case No. 34- 2019-
80003047, Case No. 34-2019-80003053.) In addition to CWIN, the challengers
also include multiple counties, California water districts, state water contractors,
fishermen’s associations, other environmental organizations, and a Native
American tribe. The counties are not parties to these actions, and have no realistic
expectation of being able to enter them. For example, the due date for answering
the validation action (Code Civ. Proc., § 862), set in DWR’s summons, passed in
February 2019. However, DWR has signaled that it plans to include subsequent
approval resolutions of SWP contractors in its validation case record.

Collectively, CWIN and other challengers have raised more than a dozen
legal objections, identifying major environmental and financial risks from the
amendments and their deeply flawed review by DWR. Should it help to guide
further consideration, CWIN is separately submitting an Appendix providing
several of pleadings filed by challengers, including CWIN, as well as a sampling
of relevant letters and documents.

Even if the county wishes to extend its SWP contract, nothing would be
gained by acceding now to Amendment 20, which buries the details of its risky
transformation of the SWP. Doing so would not accelerate whatever ability may
later exist to lawfully implement contract extension amendments. Worse, if the
County were to sign now, only to have DWR advance positions against the
county’s interest when it litigates the merits—for example, making expansive
arguments about its authority to force tax payments for new facilities debt on
unwilling contractors—the county would likely be powerless to assert its own
independent voice. The more secure course is to defer approval of any final set of
amendments unless and until the county can safely protect its interests.



Approving the Contract Extension Amendments Would Thwart the County’s
Ability to More Securely Extend its SWP Contract Under its Evergreen Clause

Despite DWR's and CCWA’s deceptive packaging, accepting the current
misnamed "contract extension" amendments is unnecessary for the county to safely
extend its SWP contract on terms better protecting the county. Article 4 of the
county’s current SWP contract contains what is commonly known as the Evergreen
Clause. That clause enables any SWP contractor, at least six months before SWP
contracts are set to expire, to elect to receive continued service for an extended
period, and sets forth the procedure in which DWR is to honor the request, including
specific conditions noted “unless otherwise agreed to.” The conditions, unless
“otherwise agreed to,” are:

(1) Service of water in annual amounts up to and including the Agency’s
maximum annual entitlement hereunder. (2) Service of water at no greater
cost to the Agency than would have been the case had this contract continued
in effect. (3) Service of water under the same physical conditions of service,
including time, place, amount and rate of delivery, as are provided for
hereunder. (4) Retention of the same chemical quality objective provision as
is set forth herein. (5) Retention of the same options to utilize the project
transportation facilities as are provided for in Articles 18(c) and 55, to the
extent such options are then applicable.

The Evergreen Clause also provides that “[o]ther terms and conditions of
the continued service shall be reasonable and equitable and shall be mutually
agreed upon.”

In a nutshell, Article 4 enables the County FCD, as SWP contractor, to
request and receive continued service under their existing SWP contract as long as
it acts at least six months ahead of February 28, 2038, when the current county
contract expires. It sets a default set of conditions, but also allows contractors the
flexibility to negotiate "otherwise agreed to" conditions. Better used, the
Evergreen Clause would allow the county either to request continuation of the
contract essentially on current terms, or to negotiate and "otherwise agree" to
terms more protective for the county than the current ones. By contrast, county
capitulation to Amendment 20 would do the unnecessary and unthinkable: it
would, for no good reason, "otherwise agree" to contract terms that are
substantially worse and less protective than the county's current contract terms.

Unless the county prematurely relinquishes the flexibility it provides by
signing onto Amendment 20 now, the Evergreen Clause provides a more secure way



to work toward a contract extension that that unlike it, does not needlessly add risks
of unbearable new debt and cost overruns, to the detriment of SWP operation and
maintenance of existing project facilities. Likewise, other asserted features of
Amendment 20 referenced in the Agenda Letter (page 3), such as changes in the
maximum amount of “rate management credits” or revising the Project Interest
Rate, could if desired accompany agreed-upon amendments under Article 4 that do
not include the risky features noted by CWIN. Among other examples, the 2017
Oroville Dam crisis underscores the importance of listening to independent voices
willing to ask difficult questions of DWR and other state water contractors needed
to address the SWP’s long-term problems, including operation, maintenance as well
as environmental and economic risks.

Although Amendment 20 would not literally remove the Evergreen Clause
from Article 4, accepting it now would squander the opportunity the county
otherwise would have to invoke it, if desired, on more favorable terms for the period
extending through 2085.

The “Water Management” Amendments are Concededly Premature for Final
Decision-Making, But Must Be Rejected if a Decision is Made

CCWA'’s letter in support of Amendment 21 (Water Management), which
incorrectly questions the County’s continued ability to impose conditions needed to
protect its interests, also concedes that this matter is not ready for final consideration
at the Board’s February 2, 2021 meeting. CWIN agrees that Amendment 21should
not now proceed to final consideration. Before that occurs, CWIN respectfully
requests the opportunity to respond to the additional analysis of Amendment 21
CCWA indicates it will later provide.

Should the Board nonetheless proceed now to final decision-making,
Amendment 21 must be rejected as unlawful. Beyond the subject of further
protective conditions raised by county staff, approving Amendment 21 as proposed
would also be unlawful on other grounds. Those amendments cannot be lawfully
approved based upon an asserted exemption from CWIN—indeed, the referenced
changes depend upon an underlying EIR prepared by DWR that is already the
subject of two pending CEQA actions in Sacramento County Superior Court,
including one in which CWIN a co-petitioner (Case 34-2020-80003492 [CWIN and
AquAlliance]; Case 34-2020-80003491 [North Coast Rivers Alliance, et al].) These
petitions highlight major unresolved environmental and other risks associated with
the proposed amendments.

Conclusion

For all the reasons described above, Amendments 20 and 21 should be denied
if finally considered. If not finally denied, the matters should at minimum be delayed



pending further consideration, including consideration of the all the problems

identified in this letter.

Respectfully submitted,

o

ROGER B. MOORE

Attorney for California Water Impact
Network



de la Guerra, Sheila

N 0
From: Roger Moore <rbm@landwater.com>
Sent: Tuesday, February 2, 2021 1:.04 AM
To: sbcob
Cc: Carolee Krieger
Subject: Re: Letter to Board of Supervisors Re : Amendments 20 and 21 {February 2 agenda]
Attachments: CWIN Appendix-Part 1.pdf

Caution: This email originated from a source outside of the County of Santa Barbara. Do not
click links or open attachments unless vou verify the sender and know the content is safe.

In case it is helpful to guide any further consideration by the Board of Amendments 20 and 21, CWIN is
submitting its appendix of documents mentioned in its letter submitted on February 1, 2021. To prevent any
errors from large file size, CWIN is emailing this Appendix in four parts. Attached is Part 1 of 4.

Thanks,

Roger B. Moore
Attorney for CWIN

Law Office of Roger B. Moore
337 17th Street, Suite 211
Oakland, CA 94612

Office phone: 510-548-1401

Email: rom@landwater.com

Attachments area

On Mon, Feb 1, 2021 at 4:47 PM Roger Moore <rbm(@landwater.com> wrote:
The attached letter is submitted on behalf of the California Water Impact Network (CWIN).

- Respectfully,

- Roger B. Moore

~ Attorney for CWIN

Law Office of Roger B. Moore
: 337 17th Street, Suite 211

- Oakland, CA 94612



~ Office phone: 510-548-1401

. Email: om@landwater.com




CALIFORNIA WATER IMPACT NETWORK’S APPENDIX OF DOCUMENTS
RELATING TO PROPOSED STATE WATER PROJECT CONTRACT
AMENDMENTS 20 (CONTRACT EXTENSION) AND 21 (WATER
MANAGEMENT)

[Reference: February 2, 2021 Agenda, Item 3, File No. 21-00088; California Water
Impact’s February 1, 2021 Letter to Santa Barbara County Board of Supervisors]

Amendment 20

Letter of San Joaquin County, et al. to Department of Water Resources dated
December 11, 2018 (including exhibits 1-6)

Verified Answer of Public Interest Groups to Complaint for Validation, filed
February 25, 2019, Sacramento County Superior Court Case No. 34-2018-00246183

Verified Answer of Public Agencies to Complaint for Validation, Sacramento
County Superior Court Case No. 34-2018-00246183

Verified Answer of North Coast Rivers Alliance, et al. to Complaint for Validation,
filed February 25, 2019, Sacramento County Superior Court Case No. 34-2018-
00246183

Verified Petition for Writ of Mandate of Planning and Conservation League, et al.,
filed January 10, 2019, Sacramento County Superior Court Case No. 34-2019-
80003053

Verified Petition and Complaint of North Coast Rivers Alliance, et al., filed January
8, 2019, Sacramento County Superior Court Case No. 34-2019-80003047

Amendment 21

Letter of California Water Impact Network to Department of Water Resources,
dated August 27, 2020

Verified Petition for Writ of Mandate of California Water Impact Network, et al.,
filed September 28, 2020, Sacramento County Superior Court Case No. 34-2020-
80003492

Verified Petition and Complaint of North Coast Rivers Alliance, et al., filed
September 25, 2020, Sacramento County Superior Court Case No. 34-2020-
80003491



LAW OFFICE OF ROGER B. MOORE

LAND, WATER AND ENVIRONMENTAL LAW

337 17TH STREET, SUITE 211
OAKLAND, CALIFORNIA, 94612
LANDWATER.COM, RBM@LANDWATER.COM, 510-548-1401
ADMITTED IN CALIFORNIA

December 11, 2018

Karla Nemeth, Director

California Department of Water Resources
1416 9th Street, Room 1115

Sacramento, CA 9581

via email (Janiene.Friend @water.ca.gov)

Re:  Prematurity of Final Decision By Lead or Responsible Agencies to Authorize
DWR’s Proposed “Contract Extension” Amendments

Dear Ms. Nemeth:

We represent counties and other agencies from the Delta region and northern
Sacramento Valley in the coordinated proceeding in Sacramento County Superior Court
on DWR’s proposed California WaterFix project (JCCP 4942), including the Counties of
San Joaquin, Contra Costa, Solano, Yolo, Butte, and Plumas, as well as Central Delta
Water Agency, Contra Costa County Water Agency, Plumas County Flood Control and
Water Conservation District, and Local Agencies of the North Delta. In DWR’s pending
WaterFix validation action in JCCP 4942, these public agencies, among others, dispute
DWR’s authority to impose billions of dollars in revenue bond debt for California WaterFix
under the State Water Project (SWP) contracts and other laws.

DWR’s efforts to impose binding debt for the Delta Tunnels project (ak.a.
“WaterFix") also relate closely to its proposed “contract extension™ amendments to SWP
contracts set to expire starting in 2035. The beleaguered and massively expensive Delta
Tunnels project is and remains, the proverbial elephant in the room. The amendments not
only extend the contracts through 2085; they also propose to remove existing constraints
on covered “facilities” that would otherwise prevent imposing revenue bond debt for
WaterFix, and potentially other costly projects opposed by some contractors and the public.
Four members of Congress, noting that “it is clear that DWR’s request for a contract
extension is rooted in its desire to bond the cost of WaterFix,” recently warned that making
“such a significant and costly decision” would be premature and risky prior to
determination of the validation action (Exhibit 1). Moreover, proceeding to final approval



Karla Nemeth, Director
California Department of Water Resources
December 11, 2018

Page 2

would piecemeal consideration of the extension amendments from a second set of “water
supply” contract amendments facilitating WaterFix, for which Draft EIR comments are not
due until Jannary 9, 2019,

When DWR certified its Contract Extension Final EIR on November 13, 2018, it
did not make a final project decision, and instead indicated that the State Water Project
Analysis Office and Office of Chief Counsel would first issue a “follow-on” memorandum
and recommendation. Metropolitan Water District of Southern California (MWD) and
Santa Clara Valley Water District (SCVWD) appear to have improperly calendared the
contract extension for consideration as responsible agencies without even waiting for the
lead agency’s evaluation and project decision, much less any opportunity for public review
and discussion. To avoid a high potential for confusion, uncertainty, and prejudice,
decisions must clearly inform the public of the timing of any Notices of Determination
under CEQA, and any final authorizations subject to the requirements of the validation
statute (Code Civ. Proc., §§ 860, et seq.).

As detailed below, it is both premature and risky for DWR as lead agency, or any
responsible agencies, to finally authorize DWR’s proposed contract extension amendments
at this time. First, deficiencies in the record preclude final determination by both lead and
responsible agencies under CEQA. Absent from the documents referenced in DWR’s
November 13, 2018 certification memorandum and the responsible agency agenda items
are the complete hearings, oral and written testimony (including testimony from one of the
undersigned counsel attached in written form as Exhibit 2), and correspondence from
closely related legislative hearings on DWR’s proposed contract extension. Hearings
before the Senate Natural Resources and Water Committee (SNRWC) on July 3, 2018 and
the Joint Legislative and Budget Committee (JLLBC) on September 11, 2018, bear directly
on the environmental review for the contract extension.! This includes the foundational
issue of the extension project’s relationship to the Delta Tunnels and the separately
reviewed Water Supply Contract Amendments—yet this critically important relationship
is not analyzed in DWR’s Final EIR and certification.?

! See, e.g., DWR’s Water Supply Contract Extension web page, including all linked
documents https:/fwater.ca.gov/Programs/State-Water-Project/Management/Water-
Supply-Contract-Extension); SNRWC’s web page, including all linked documents for July
3, 2018  hearing and web link to video recording of hearing
https://sntr.senate.ca.gov/content/20 1 8-informationaloversight-hearings); JLBC’s web
page, including all linked documents for September 11, 2018 hearing and cancelled August
30, 2018 hearing (https://www.senate.ca.gov/legislativebudget); video link to September
11, 2018 JLBC  hearing on proposed SWP  contract extension
(http://calchannel.granicus.com/MediaPlayer.php?view id=2&clip_id=5820).

2 See, e.g., SNRWC Background Brief to July 3, 2018 hearing, p. 17 (referencing the
recognition of SWP contractors and DWR that the proposed contract extension
amendments are “a necessary, but not sufficient condition to incorporate WaterFix into
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Second, 2018 comments, mainly referenced to legislative hearings, underscore the
prematurity of final approval. Public agency critics throughout California, from Plumas
County and the Delta Counties Coalition to San Diego County, criticized DWR’s efforts
to finalize the contract extension without integrated review of all DWR’s proposed
amendments related to the Delta Tunnels, including the Water Supply Contract
Amendments still awaiting public comment and completion of review. (Exhibit 3.) The
Legislative Delta Caucus observed that these “poorly defined” amendments would have
“potential adverse impacts far beyond their apparent scope. There is much that remains
unknown regarding the extensive changes to the SWP contracts that are being proposed
and how the changes will impact property taxes, water rates, the fiscal integrity of the SWP
and General Fund.” (Exhibit 4.) Following the 2018 legislative hearings, more than a
dozen organizations identified numerous changed circumstances requiring additional
environmental review since public comment closed in October 2016, only to have DWR,
in its November 13, 2018 certification memo, respond with the non-sequitur that the
general issue areas were discussed in 2016 (Exhibit 5). Commentary in major newspapers
criticized the defective process and lack of transparency surrounding the contract extension,
as well as DWR’s attempts to leverage WaterFix indebtedness without adequate review
and debate (Exhibit 6).

Third, testimony at the September 11, 2018 JLBC hearing undermines the premise
of independence from WaterFix upon which DWR’s separate Contract Extension Final
EIR is founded. That includes your own testimony on DWR’s behalf, following
questioning from Senator Richard Pan, that DWR plans to “use these amendments to
finance WaterFix,” and the testimony of Rachel Ehlers of the Legislative Accounting
Office that the contract extension amendments would “affect and facilitate” WaterFix.?
Facilitation of WaterFix through the contract extension amendments is also addressed in
the testimony of Congressman McNerney and of Roger Moore at the same hearing.

Fourth, DWR sidesteps meaningful analysis of a major project element. (See, e.g.,
Planning and Conservation League v. Department of Water Resources (2000) 83
Cal.App.4th 892, 904-920 (requiring CEQA analysis prior to amending contract
provision).) As addressed in the legislative testimony of Roger Moore, echoing
commenters on the Draft EIR (Exhibit 2), DWR’s extension amendments would eliminate
limitations on covered “facilities” under article 1(hh)(8) of current SWP contracts that
would otherwise render WaterFix ineligible for revenue bond financing. The Final EIR
fails to address public comments on impacts that would reasonably result from such a
change in language. (See, e.g., PCL, et al.’s October 16, 2016 EIR Comments, p. 6, and
Ex. A, p. 4.) By contrast, DWR’s assurance that projects facilitated by the contract

the SWP,” and the contention of many organizations that contract amendments remain
premature while WaterFix issues are unresolved).

% Video link to September 11, 2018 JLBC hearing, op cit.; see also Exhibit 5, pp. 2, 5, fn.
2, 16-17 (quoting DWR Director’s testimony) and p. 13, fn. 46 (referencing testimony of
Roger Moore).
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extension will be covered by separate CEQA review (e.g., FEIR 2-10, 134) ring hollow.
DWR’s Delta Tunnels EIR and project approval neither admitted nor analyzed dependence
on a subsequent SWP contract amendment. Critically, CEQA review of later-approved
projects would come too late to address the consequences of redefining covered “facilities,”
because the current contract language would already be eliminated.

Fifth, the FEIR undermines its premise that the contract extension amendments
proposed by DWR have independent utility as a “separate, independent project” addressing
debt compression problems. (FEIR, 2-9.) Debt compression is based on the comparatively
short maturity dates of existing SWP contracts. (id.) And the FEIR recognizes that the
Evergreen Clause in Article 4 of the SWP contracts already provides a way to extend these
dates. (E.g., FEIR, 2-3 to 2-5, 2-33.) DWR has not shown its version of the amendments,
including the proposed facilities redefinition, to be necessary to ensure continued water
deliveries or responsibly address operation and maintenance needs. By facilitating the
issuance of potentially billions of dollars to construct the Delta Tunnels project, and
perhaps other projects not currently eligible, DWR may under the guise of risk reduction
force a risky escalation of indebtedness.

Sixth, as addressed in the written testimony of Roger Moore and the comments of
the Delta Counties Coalition (Exhibits 2, 3), Water Code prerequisites for proceeding to
finality on the extension amendments (Wat. Code, §§ 147, 147.5) still have not been met.

Lastly, to avoid the piecemealing problem discussed in Plumas County’s letter
(Exhibit 3), all DWR’s proposed amendments must be reviewed and considered together
prior to finality, including the proposed extension amendments and Water Supply Contract
Amendments.

Respectfully,

Roger B. Moore
Law Office of Roger B. Moore

S )

Thomas H. Keeling
Freeman Firm, a PLC
,/ ”

San Joaquin, Central Delt ter Agency,
County of Contra Costa, Contra Costa
County Water Agency, County of Solano,
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County of Yolo, County of Butte, County of
Plumas, and Plumas County Flood Control
and Water Conservation District

Osha Meserve
Soluri Meserve, a Law Corporation

Il Pl

Attorney for Local Agencies of the North
Delta

cc:  Metropolitan Water District of Southern California
Santa Clara Valley Water District
State Water Contractors, Inc.
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@uugress of the nited States
Washington, D 20515

September 10, 2018

The Honorable Toni Atkins The Honorable Holly Mitchell

California Senate President pro Tempore Chair, Joint Legislative Budget Committee
State Capitol, Room 205 State Capitol, Room 5080

Sacramento, CA 95814 Sacramento, CA 95814

The Honorable Anthony Rendon The Honorable Phil Ting

California Assembly Speaker Vice Chair, Joint Legislative Budget Committee
State Capitol, Room 219 State Capitol, Room 6026

Sacramento, CA 95814 Sacramento, CA 95814

RE:  Hecaring on Department of Water Resources: Proposed Water Supply Contract Extensions
& Amendments

Dear Pro Tem Atkins, Speaker Rendon, Chair Mitchell, and Vice Chair Ting:

As Californians and Members of Congress, we arc writing to request that the Joint Legislative
Budget Committee (“Committee™) hearing, which was originally scheduled for August 30" and
postponed until Scptember 11", be canceled pending a ruling by the Sacramento County
Superior Court on the Department of Water Resources’ (DWR) validation action for the
California WaterFix project. In its validation action, DWR is asking the court to affirm that it has
the legal authority to issue bonds to pay for the $17 billion twin tunnels project.

By holding this hearing, the Committee would take the first step towards extending the State
Water Project (SWP) contract through 2085. It is our view that this step is premature, as the
current SWP contract does not expire for an additional seventeen years. It is clear that DWR’s
request for a contract extension is rooted in its desire to bond for the cost of WaterFix as it is
unlikely that DWR will find lenders to issuc bonds that will mature beyond the life of its
contract, which in this case, is seventeen years. Such a bond would have higher financing costs
than a thirty-ycar bond. Until there is a determination on DWR’s validation action, the
Committce lacks the information needed to make such a significant and costly decision.

Additionally, we are deeply concerned about the exorbitant cost of this project and the lack of
transparcncy throughout this process. Should the hearing be held, and the project move forward,
Californians would be saddled with billions of dollars in debt without further input from the state
legislature or the public.
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Until the court rules on the validity of DWR’s claim, the Commitiee is pushing this project
forward with insufficient information, and we strongly urge the cancellation of this hearing.

Ty,

Me

Sincerely,

s fer™
erney 0
r of Congress

VoL
Mark DeSaulnier Jared Huffman
Member of Congress Mcmber of Congress

CC:

Senator Patricia Bales

Senator Jean Fuller

Senator Ricardo Lara

Senator William W. Monning
Senator Jim Nielsen

Senator Richard Pan

Senator Nancy Skinner
Assemblymember Dr. Joaquin Arambula
Assemblymember Richard Bloom
Assemblymember Rocky J. Chavez
Assemblymember Kevin McCarty
Assemblymember Melissa Melendez
Assemblymember Jay Obemolte
Assemblymember Dr. Shirley Weber



Reps. McNerney, Garamendi, DeSaulnier &
Huffman Urge California State Legislature to
Cancel WaterFix Hearing

Ssp 10,2018 | Press Release
Holding Tomorrow’s Joint Legisiative Budget Committee Hearing Would Move the Tunnels One Step Closer

Washington, DC -~ Today, California Congressmen Jerry McNemey (CA-09), John Garamendi (CA-03), Mark DeSaulnier (CA-11)
and Jared Huffman (CA-02) sent a letter to members of the Callfornia State Legislature, urging the cancellation of the Joint
Legislative Budget Commitiee's informational hearing on the Department of Water Resources' proposed contract extension
and amendments (https://www.senate.ca.gov/sites/senate.ca.gov/files/jibc_background_9_11_18.pdf) — which includes
provisions to push forward with the controversial Californla WaterFix project.

In their letter, the Congressmen argue that the Committee lacks sufficient information to make such a costly decision, citing the
pending legal declsion in the Department of Water Resources (DWR) validation action. They write:

“As Californians and Members of Congress, we are writing to request that the Joint Legislative Budget Commitiee
(‘Committee”) hearing, which was originally scheduled for August 30th and postponed until September 11th, be canceled
pending a ruling by the Sacramento County Superior Court on the Department of Water Resources’ (DWR) validation action for
the California WaterFix project. In its vatidation action, DWR is asking the court to affirm that it has the legal authority to issue
bonds to pay for the $17 billion twin tunne! project.”

By holding this hearing ~ which is scheduled for September 11th at 10 AM - the Committee would take the first step towards
extending the State Water Project (SWP) contracts through 2085, folding in the WaterFix proposal as part of the long-ago
approved SWP.

“This is a backroom tactic to force through Governor Brown's controversial and wildly unpopular twin tunnels proposal,” said
Congressman McNerney. “Californians have already made it known that they do not want this project to move forward, but
the state legislature is determined to push this through, despite lacking essential information regarding the validity of DWR’s
claim. This short-sighted water grab would saddle Californians with billions of dollars of debt for generations, and holding this
hearing would prevent further input from the state legistature or the public.”

“The Budget Committee doesn't have any reason to renew the State Water Project contract right now, except to try to allow
cheaper tinancing for an exorbltant project that doesn't even have the authority to receive any yet. That's putting the cant
before the horse,” sald Congressman Garamendi. “The disastrous Twin Tunnels project is the death knell for the Delta, and
the Budget Committee shouldn't be helping it at all. But if they're going to, the least it can do is wait until the courts can
validate its authority to issue bonds in the first place.”

“Tomorrow's hearing Is not in the best interest of California taxpayers. Any action by the Committee without resolution on the
validation action is premature and presumptuous. Anything else Is both financially and environmentally irresponsible, just like
the WaterFix project itself," said Congressman DeSaulnier.

“Holding a hearing on the controversial Waterfix proposal is part of a deliberate atternpt to approve financing for the project
before its full cost and impact can be evaluated by the public,” sald Congressman Huffman. “From the get go, the tunnels
plan was a grossly oversized, overreaching proposal that would cost too much, violate state and federal law, and threaten to
do great harm to Northern California’s fishing and farming industries, as well as to tribal communities. Now, the Joint
Legislative Budget Committee is trying to jam this project through without even obtaining legal authority to issue bonds to pay
for the tunnels. This project needs a reality check and the Committee should cancel this hearing until the courts have affirmed

its tegality.”




The letter was sent o the Joint Legislative Budget Committee Chair, Senator Holly Mitcheil, and Vice Chair, Assemblymember '

Phil Ting, as well as California Senate President pro Tempore Toni Atkins, California Assembly Speaker Anthony Rendon, and
all members of the Joint Legislative Budget Committee. '

The full letter can be read here {/sites/mcnerney.house.gov/iles/JL BC%209.11%20Hearing%20L etter.pdf).
X X

Rep. Jemry McNerney proudiy serves the constituents of California’s Sth Congressional District that includes portions of San
Joaquin, Contra Costa, and Sacramento Countles. For more information on Rep. McNermey’s work, fallow him on Facebook
(bitns://www.facebook.com/jerrymenerneyl and on Twitter @RepMcNarmey (hiips://twitter.com/RepMcNerney).



foa




LAW OFFICE OF ROGER B. MOORE |

LAND, WATER AND ENVIRONMENTAL LAW

337 17TH STREET, SUITE 211
OAKLAND, CALIFORNIA, 94612
LANDWATER.COM, RBM@LANDWATER.COM, 510-548-1401
ADMITTED IN CALIFORNIA

September 10, 2018

The Honorable Holly Mitchell

Chair, Joint Legislative Budget Committee
California State Senate

State Capitol, Room 5080

Sacramento, CA 95814

Re:  The Joint Legislative Budget Committee Hearing Set for September 11, 2018,
Cannot Lawfully Serve as the Legislative Hearing Required Before DWR
Finally Approves Amendments Extending its Water Supply Contracts

Dear Senator Mitchell:

Critics throughout California have wisely called for postponement of the
prematurely rescheduled Joint Legislative Budget Committee hearing set for September
11. To the Department of Water Resources, this hearing will tripwire an end to legislative
oversight over its misnamed “contract extension” amendments, which propose risky
redefinition of the State Water Project facilities eligible for bond financing. These
amendments are structured to include financing of the Delta tunnels and make it easier to
impose debt for other risky projects through 2085. They would bundle major new risks
and costs into the State Water Project under the misleading rubric of an “extension,”
making it harder, not easier, to address problems of debt compression and responsibly
cover operation, maintenance and repairs of the existing project.

This letter focuses on an even more basic problem. DWR is including the
Committee in a risky gamble that the draft amendments DWR fumished to the
Committee on May 10, 2018 meet DWR's duty under Water Code 147.5 to present to the
Legislature “the details of the terms and conditions of the contract and how they serve as
a template for the remaining long-term water supply contracts.” Nothing in the history of
section 147.5 supgests anything other than what these terms say. The “terms and
conditions™ must be the operative ones providing this template, not drafts subject to
modification after responding to comments and completing review of related terms. But
DWR’s draft extension amendments, which failed consensus even among the state water
contractors and have garnered an outpouring of still-unanswered public criticism across
the state, are far from ready for prime time.



To borrow a soccer analogy, if DWR relies on the Committee’s scheduled
September 11 hearing, even if held, to fulfill its duties under Water Code section 147.5, it
would amount to the legal equivalent of scoring an own goal. As confirmed in the
Committee’s background paper for the September 11 hearing (page 3), DWR has no
plans to complete the final EIR “until after the hearing has taken place”™—an event DWR
understands as ending Legislative oversight over any of its proposed amendments related
to the Delta tunnels. But DWR’s own actions belie the urgency it attributes to completing
“extension” of contracts that start to expire in 2035. Although DWR closed the public
comment period on its Contract Extension Draft EIR in October 2016, DWR has yet to
respond to these comments, and omitted them from its website and background
documents for the legislative hearings. (https:/water.ca.gov/Programs/State-Water-
Project/Management/Water-Supply-Contract-Extension.)"

Nothing in Water Code section 147.5, or any other law entitles DWR to schedule
the required hearing without responding to comments and completing required review.
Indeed, to suggest otherwise would stand the CEQA process on its head. As DWR has
conceded, the still-unreleased Final EIR must “serve as the basis for DWR and the
individual contractors to determine whether to approve the Extension Amendment.”
(https://water.ca.gov/Programs/State-Water-Project/Management/Water-Supply-
Contract-Extension.)

No extension amendments can be adopted until after DWR later completes this
process under CEQA and other requirements. Basing the Committee’s required hearing
on the current draft would serve no purpose, other than to foment an avoidable legal
dispute over whether any eventual “terms and conditions” match current ones. Relying on
a premature hearing could also prejudice CEQA review, creating a disincentive to make
constructive changes reducing environmental and financial risks in response to public
comments. As DWR has learned the hard way after approving earlier contract
amendments, the EIR must serve as the “heart and soul” of CEQA’s “meticulous process
designed to ensure the environment is protected.” (Planning and Conservation League v.
Department of Water Resources (2000) 83 Cal.App.4th 892,911.)

Other requirements of law also must be met before holding the required
Legislative hearing. As outlined in the Delta Counties Coalition’s June 11, 2018 letter
requesting hearing postponement, DWR has failed to complete disclosures and financial
analysis required under Water Code 147, and piecemealed assessment of its two related
sets of contract amendments. (http://www.delta.saccounty.ret/content/Documents/2018-
06-11%20Letter%:20t0%20Joint%20Legisaltive%20Committee%20Re%20DWR.PDF _.)

! For examples of significant comments with extensive supporting documents, see, e.g.,
Comments of Planning and Conservation League, PCFFA and Environmental Water
Caucus, dated October 17, 2016 , http://www.deltatunnelsboondoggle.com/wp-
content/uploads/2017/01/SWP-contract-extension-PCL-DEIR-comments-10-17-16.pdf;
Comments of Center for Food Safety, dated October 17, 2016;
https://www.centerforfoodsafety.org/files/2016-10-17-water-supply-contract-extension-
project-comments--final--reduced-1_70236.pdf.

2



DWR seeks to rush through the conftract extension without confronting the
elephant in the room, already challenged in pending litigation by water contractors,
counties and cities, and environmental critics: whether DWR lacked authority to impose
the costs of the WaterFix tunnel project without reaching agreement to modify the water
supply contracts. (See Delta Counties Coalition letter, op cit.) The Committee’s
background paper (page 3) reports DWR’s latest attempt to avoid the elephant: "[t}he
department believes that Article 1(ap) of the existing contracts, which defines "Water
System Facilities’ for which revenue bonds may be sold, already authorizes the sale of
bonds to finance construction of Water Fix facilities.”

This statement needs deciphering. In the current comracts, Article 1(ap) does not
exist. “Water system facilities” are defined in Article 1(hh).> The importance of this
would have been clearer if DWR had disclosed and addressed comments on the 2016
Contract Extension Draff EIR. Commenters wamed that DWR’s “extension”
amendments would remove Article 1(hh)'s major obstacle to covering revenue bonds for
the Delta tunnels. (See, e. % PCL, et al.’s October 17, 2016 comments on Contract
Extension Draft EIR , p. 6.)° DWR knew what this meant. The March 19, 2014 STIFEL
memo, Exhibit A to PCL’s comments, page 4, noted that “DWR’s legal counsel has
concluded that BDCP is not on the list of approved projects that are eligible for funding,
including through bond financing.”

DWR did not simply conjure Article 1(ap). That is where the expanded definition
of "water system facilities” appears in DWR's markup of the SWP contract to include its
proposed extension amendments.’ The provision describes the authority DWR wished it
already had. In short, rather than providing a sounder financial footing, DWR’s proposed
amendments weaken accountability, offering contractual cover to make the State Water
Project more risky and costly for taxpayers and ratepayers. We should only be at the
beginning, not the end, of legislative oversight.

Rof % Moore
2 hitps://water.ca.gov/-/media/DWR-Website/Web-Pages/Programs/State-Water-
Project/Management/SWP-Water-Contractors/The-Metropolitan-Water-District-of-

Southerm-California/FilesssMWDSC-
CC.pdflla=en&hash=94D0SE5487EEDOE12E01 1ISEA2DSC2EC0365C1FEF.

3 http:llwww.deltalunnelsbcondoggle.com/wp-contentluploadsl‘20l7IOIISWP-contmct-
extension-PCL-DEIR-comments-10-17-16.pdf.

1 https://water.ca.gov/-/media/DWR-Website/Web-Pages/Programs/State-Water-
Project/Management/Cal WaterFix-contract-amendment/Files/Cont-Ext-—Model-
ConsolidatedContract-Final-for-Leg-4-10-
18.pdf?la=en&hash=C90BS58FD840FE055F7ADDSFIE3DBC9223B3827DF.



LAW OFFICE OF ROGER B. MOORE

LAND, WATER AND ENVIRONMENTAL LAW

337 17TH STREET, SUITE 211
OAKLAND, CALIFORNIA, 94612
LANDWATER.COM, RBM@LANDWATER.COM, 510-548-1401
ADMITTED IN CALIFORNIA

July 1, 2018
The Honorable Hannah-Beth Jackson
California State Senate
State Capitol, Room 2032
Sacramento, CA 95814

Re: Memorandum for July 3, 2018 Informational Hearing: Opposing
Premature Curtailment of Legislative Oversight Over DWR’s Risky
Proposal to Redefine the State Water Project Under the Premise of
“Contract Extension™ '

Dear Senator Jackson:

As background for the informational hearing scheduled for the Senate Natural
Resources and Water Committee on July 3, 2018, this memorandum, prepared at the
request of the California Water Impact Network (CWIN), analyzes the need for careful
and probing legislative oversight over proposals of the Department of Water Resources
(DWR) to amend and redefine key elements of the State Water Project (SWP) applying
through 2085 under the benign-sounding premise of a “contract extension.” The full
scope of proposed changes to long-term SWP contracts remains unknown, and
environmental and fiscal reviews remain far from complete. Nonetheless, DWR abruptly
requested on May 10, 2018 that the Joint Legislative Budget Committee (JLBC) schedule
the final legislative hearing required under Water Code section 147.5 prior to approving
renewal or extension of SWP contracts.' This analysis, focusing on several legal and
practical problems, should be reviewed along with the attached June 26, 2018 letter
submitted jointly by CWIN and 16 other organizations opposing DWR’s request, which
explains the fiscal and policy risks in greater detail.

A contrived sense of urgency accompanies DWR’s request, which in essence asks
the Legislature to exercise oversight over major changes meant to govern the SWP for
more than six decades by ending it just as it begins. A child born this week will reach
adulthood before the SWP contract held by the Santa Barbara Flood Control and Water

' DWR's request s at https://www.water.ca.gov/Programs/State-Water-
Project/Management/Water-Supply-Contract-Extension.



Conservation District (Santa Barbara FCD) expires on February 26, 2038. All of the 29
SWP contracts are not scheduled to expire until 2035 to 2042.2 All SWP contractors long
before then may choose whether to seek renewal of contracts on current terms or agree to
revisions. Any proposed changes demand careful consideration of long-term needs and
risks. Despite reaching a non-binding “agreement in principle” (AIP) with most, but not
all, of the SWP contractors in 2014, and releasing a 2016 Draft EIR, DWR has neither
reached consensus on binding contract terms nor completed environmental review.

Far from ensuring responsible legislative oversight, moving quickly to the JLBC
hearing under Water Code section 147.5 will more likely end it, emboldening DWR after
a minimum of only sixty days to move, without further legislative review, toward “fi nal
approval of the renewal or extension” of water supply contracts with SWP contractors.’
Curtailing legislative oversight over DWR’s proposed changes would shortchange legal,
environmental and fiscal accountability over some of the foremost changes proposed in
the SWP’s history. This review highlights several problems:

. Incompleteness and Prematurity: DWR has not released a Final EIR or
responses to comments, despite major criticisms before DWR closed public comment on
the Draft EIR in October 2016, and lacks consensus on complete and final amendments.

. Facilitation of Delta Tunnels and Other Risky Projects: DWR’s contract
extension amendments, despite their label, would remove timing and facilities limitations
on revenue bond debt for the Delta tunnels (CaliforniaWaterFix), and would make it
easier for DWR and the largest SWP contractors to impose further debt for other costly
and risky projects.

. Piecemealing of Proposed Contract Terms: Oversight of the proposed contract
extension must include integrated consideration of all DWR’s proposed SWP
amendments, including additional pending WaterFix SWP amendments lacking an EIR.

. Compounding the SWP’s “Teo Big to Fail” Problem: DWR’s proposed
extension amendments, including the redefinition of SWP facilities, are neither necessary
nor helpful to ensure continued SWP water deliveries, extend the contract maturity dates,
or responsibly address operation and maintenance needs. On the contrary, the

2See the list of execution and termination dates posted on DWR’s website:
http://wdl.water.ca.gov/swpao/watercontractextension/docs/00024-
Copy%200f%20Water_Supply_Contracts_Termination_Dates.pdf.

3 Wat. Code, § 147.5 provides, in pertinent part, that “[a]t least 60 days prior to the final
approval of the renewal or extension of a long-term water supply contract between the
department and a state water project contractor, the department shall present at an
informational hearing before the Legislature the details of the terms and conditions of the
contract and how they serve as a template for the remaining long-term water supply
contracts.”



amendments could result in costly escalation of SWP indebtedness, belying their
ostensible purpose to make costs for repairs and retrofits of SWP facilities more
manageable.

. Continuing Use of “Paper Water” and Unsustainable Delta Exports: DWR's
extension amendments avoid chronic problems still facing the SWP, which climate
change will likely worsen in the decades ahead: inability to deliver all but half or less of
the “paper” amounts referenced in Table A of the SWP contracts, and unsustainable
exports of water out of the Delta despite legal mandates to reduce that reliance.

These concerns reflect my independent review of primary documents, legal
research, and experience reviewing SWP contracts for more than two decades. I have
closely followed and studied the roles and responsibilities of DWR and SWP contractors
since 1995, when I represented petmoners in their successful challenge to environmental
review of the Monterey Amendments.*

The points raised here, however, are not simply tied to concerns of critics of those
earlier amendments, or of the Delta tunnels. The SWP ultimately serves the people of
California rather than any individual contractor.’ Supporters as well as detractors of
California WaterFix and other projects are united by the need to ensure that over next 67
years, SWP operation proceeds consistently with other laws, including those protecting
other water users, areas of origin, the Delta, and the environment, and that any revised
SWP contract temis realistically address the needs of the 21st century rather than an

“aura of unreality.”® Legislative oversight over DWR’s proposed contract extension, and
avoiding premature termination of that oversight, can assist in ensuring that any changes
in SWP contract terms, as well as other laws, match with these modern needs.

Incompleteness and Prematurity

Water Code section 147.5 requires disclosure of the “terms and conditions” of
DWR’s proposed amendments. Here, those terms remain incomplete and subject to
substantial revisions or additions. DWR has still not finished the environmental review it
recognizes as required for the contract extension. Although DWR released its Water
Supply Contract Extension Draft EIR in August 20186, it has yet to release its Final EIR.
DWR’s Executive Summary supporting its request for legislative hearing recognizes that

4 See Planning and Conservation League v. Department of Water Resources (2000) 83
Cal. App. 4th 892 (PCL v. DWR).

3 See, e.g., Wat. Code, § 12931,
¢ PCL v. DWR, 83 Cal.App.4th at 912.
? See, e.g., A. Rossmann, Bring Us Laws to Match Our Rivers, California Law and Policy

Reporter 18:4 (January 2008), http://landwater.org/wp-content/uploads/2014/02/Bring-
Us-Law-To-Match-Our-Rivers.pdf.



the Final EIR is the document that will “serve as the basis for DWR and the individual
contractors to determine whether to approve the Extension Amendment,” and that DWR
does not plan to release the Final EIR until after the JLBC holds its statutory hearing.?

Holding the final hearing before DWR has even completed its operative EIR
would undercut the very point of Water Code section 147.5, making it impossible to
know whether DWR’s “terms and conditions” will match what may eventually govern
the contract extension. The eventual terms cannot be deemed a foregone conclusion in the
absence of that EIR, which must serve as the “heart and soul” of CEQA’s “meticulous
process designed to ensure the environment is protecte % CEQA requires an
“interactive process of assessment and responsive project modification that must be
genuine.”'

Here, the “terms and conditions” DWR proposes for the SWP contracts will not
only affect the environment in a narrow sense, but also the public accountability and
financial integrity of a water project serving millions of Californians. Moreover, CEQA is
just one of numerous laws and legal precedents that did not yet exist when the original
SWP contracts were executed. In any extended contract period, DWR and the SWP
contractors must also exercise caution to ensure that contracts meet the requirements of
other laws, including the foundational doctrines of public trust and reasonable use and the
statutory mandate to “reduce reliance on the Delta.”"! Accordingly, it also matters that
the still-incomplete EIR process protects “informed self-government” as well as the
environment.'

DWR’s hearing request and supporting documents fail to address comments on
the contract extension amendments. Missing from DWR’s supporting materials are
detailed comments, some with hundreds of pages of exhibits, which should be posted on

. DWR, March 9, 2018, Executive Summary, p. 4, posted at
https://water.ca.gov/Programs/State-Water-Project/Management/ Water-Supply-Contract-
Extension.

® PCL v. DWR, 83 Cal.App.4th at 911.

1 County of Inyo v. City of Los Angeles (VI) (1984) 160 Cal.App.3d 1178, 1185.

! Wat. Code, § 85021 (“The policy of the State of California is to reduce reliance on the
Delta in meeting California’s future water supply needs through a statewide strategy of
investing in improved regional supplies, conservation. and water use efficiency™); Wat.
Code. § 85023 (the constitutional principle of reasonable use and the public trust doctrine
are “foundations of state water management policy” that are “particularly important and
applicable to the Delta™).

12 Laurel Heights Improvement Assn. v. Regenis (1988) 47 Cal.3d 376, 392.



DWR’s website and made available to committee members before any further hearings
are held. Commenters identified still-unstudied project impacts and alternatives, and
criticized DWR’s continuing failure to ensure that its approach to the SWP contracts
realistically conforms to the physical, environmental and legal constraints the SWP will
face in the decades ahead."” They also noted how the amendments proposed by DWR,
including its expanded definition of facilities, could negatively affect the financial
integrity of the SWP, increasing the likelihood of subjecting taxpayers and ratepayers to
costly new debt obligations for projects such as the Delta tunnels.

DWR has also failed to address other major concerns about the proposed contract
extension predating these 2016 EIR comments. For example, during the scoping process
for the contract extension nearly four years ago, Santa Barbara County Public Works
requested DWR to “include in the EIR an analysis of the economic and legal impacts and
implications relative to the continued pre-Prop 13 taxing authority with the Contract
Extension Project; i.e., what are the impacts of assuming an extension of pre-Prop 13
taxing authority. The county is concerned that if a contractor default should occur, the
County would be liable for covering the default without taxation ability that exists under
the current contract because of its pre-Prop 13 legal status.”'* DWR has yet to provide
the economic and legal analysis requested, and has also still not addressed other
substantial criticisms raised in scoping comments. '’

Facilitation of Delta Tunnels and Other Risky Projects

DWR’s effort to portray its proposed contract extension amendments as a prudent
attempt to keep SWP costs reasonable largely hinges on its often-repeated claim that “the
proposed project is separate and independent from the California WaterFix project.”® In
DWR’s portrayal, the contract extension amendments are unrelated to the Delta tunnels,

" For examples of significant comments with extensive supporting documents, see, e.g.,
Comments of Planning and Conservation League, PCFFA and Environmental Water
Caucus, dated October 17, 2016 , http://www.deltatunnelsboondoggle.com/wp-
content/uploads/2017/01/SWP-contract-extension-PCL-DEIR-comments-10-17-16.pdf;
Comments of Center for Food Safety, dated October 17, 2016;
https://www.centerforfoodsafety.org/files/2016-10-17-water-supply-contract-extension-
project-comments--final--reduced-1_70236.pdf.

" Santa Barbara County’s comments are among the scoping comments posted at
https://water.ca.gov/-/media/DWR-Website/Web-Pages/Programs/State- Water-
Project/Management/Water-Supply-Contract-Extension/Files/Appendix-BNotice-of-
Preparation-and-Comment-Letters-Received.pdf.

" I1d. (see, e.g., scoping comments of Central Delta Water Agency, PCL, and NRDC,
among others).

'¢ Contract Extension Draft EIR, p. 6-3.



and can be considered and acted on without waiting for a separate bundle of contract
amendments that are expected, when completed, to reflect DWR’s ongoing negotiations
with SWP contractors on California WaterFix issues.

However, DWR’s claim that its contract extension amendments are independent
of California WaterFix is misleading and demonstrably wrong. In fact, DWR has long
been aware that revenue bonds could not be issued covering expenditures for the Delta
tunnels without enacting contract amendments. That is partly because financing for this
multibillion-dollar tunnels project could not realistically fit within the current expiration
dates of 2035 to 2042.

Beyond the time frame for repayment, facilities limitations in the existing SWP
contracts would otherwise prevent the coverage of the Delta tunnels project, including
California WaterFix or earlier variants such as BDCP. That existing contractual
limitation on covered facilities, included in article 1(hh)(8) of the SWP contracts,” is
specifically proposed for removal in DWR’s contract extension amendments. Through
the “extension” amendments, DWR proposes new authorization for “SWP revenue bonds
to be issued to: (1) finance repairs, additions, and betterments to most facilities of the
SWP without regard to whether the facilities were in existence prior to January 1, 1987,
which is the current Contract requirement in Article 1(hh)8); and (2) finance other
capital projects (not already in the list in Article 1(hh) for which revenue bonds could be
sold) when mutually agreed to by DWR and at least 80 percent of the affected
Contractors.”'® When discussing revenue bonds in connection with the proposed Delta
tunnels project, then called BDCP, “DWR’s legal counsel” concluded that “BDCP is not
on the list of approved projects that are eligible for funding, including through bond
financing.”"®

Put another way, by enabling the financing and addition of new SWP facilities not
meeting this earlier facilities limitation, the contract extension amendments would
tangibly facilitate addition of the Delta tunnels to the SWP, and also make it easier for
DWR and the most powerful SWP contractors to add further debt to finance other costly
new facilities of their choosing. The prospect of enabling approximately additional $17
billion in initial capital costs and $47 billion in further financing costs for the Delta

1" See, e.g., Santa Barbara County Flood Control and Water Conservation District’s SWP
contract (Santa Barbara SWP Contract), art. 1(hh)(8), https://water.ca.gov/-/media/DWR-
Website/ Web-Pages/Programs/State-Water-Project/Management/SWP-Water-
Contractors/Santa-Barbara-County-Flood-Control-and-Water-Conservation-
District/Files/Santa-Barbara-

CC.pdf?la=en&hash=50978D6A89B5D21854ECA6CC160E3CABIBIBFFAE.
'® Contract Extension Draft EIR, p. 4-5.

19 See, e.g, Letter from Jake Campos, STIFEL, to Mary Lou Cotton, SWPCA at 4 (March
19, 2014, included as Exhibit A to PCL’s EIR comments, supra fn. 13.



tunnels alone®® belies DWR’s claim of fiscal prudence, and is likely to come at odds with
more responsible and productive investments in 21¥ century water reliability and
sustainability. Functioning as a wolf in sheep’s clothing, the neutral sounding “contract
extension” amendments, as currently proposed, add to rather than reduce the costs and
risks associated with the SWP, and SWP contractors will foreseeably seek to have
taxpayers absorb those costs.?' Rather than placing the SWP on “sounder financial
footing going forward,” as DWR claims,? these amendments weaken accountability,
offering contractual cover to make the SWP even more risky and costly for taxpayers and
ratepayers.

Piecemealing of Proposed Contract Terms

Rushing forward to the final legislative hearing would also facilitate piecemealed
decision-making, at odds with CEQA and prudent planning. Doing so would frustrate
integrated consideration of the Delta tunnels in the context of further California
WaterFix-specific contract amendments under negotiation lacking even draft
environmental review. These further proposed amendments, tied to ongoing efforts to
revive the foundering financing for the troubled Delta tunnels project, are likely to
propose new transfer provisions, among others, compounding the cumulative risks of
proceeding with the contract extension. Legislative oversight over the contract extension
should continue to allow for an integrated understanding of all the related contract
amendments proposed to govern SWP contracts in the decades ahead.

Compounding the SWP's “Too Big to Fail” Problem

The statewide concern about DWR’s contract amendments redefining project
facilities to enable indebtedness for the Delta tunnels and other projects raises particular
concemns in Santa Barbara County. C-WIN has elsewhere documented its concems that
the SWP has not delivered water to Santa Barbara County’s South Coast water districts
and cities “in a cost-effective and reliable manner,” and that new SWP indebtedness for
the Delta tunnels *“could result in vast economic hardship and financial turmoil” for the
county’s agencies and ratepayers while diverting resources that could be better spent on

2 Goldman and Sachs, Water Fix Financing Strategies, p. 5 (March 17,2017).

2 See, e.g., Wat. Code, § 11652 (SWP contractors “shall, whenever necessary, levy upon
all property in the state agency not exempt from taxation, a tax or assessment sufficient to
provide for all payments under the contract”); article 34 of SWP Water Supply Contracts.

2 DWR, Executive Summary (March 9, 2018), p. 2, posted at
https://www.water.ca.gov/Programs/State- Water-Project/Management/Water-Supply-
Contract-Extension.



local efforts to improve water supply reliability.? As other letters have discussed as well,
the Delta tunnels project remains seriously deficient in project definition and in its lack of
a viable financing plan in compliance with laws.

DWR nonetheless argues that its proposed contract amendment extension is
needed to spread payments past 2035 to 2042, and thereby avoid higher annual costs, for
repairs and improvements in dams and other existing project facilities. This argument,
however, is untenable on several grounds. First, the argument does not justify the broad
amendments facilitating the Delta tunnels that DWR has actually proposed. Had DWR’s
priority been stabilizing expenses for operation and maintenance, it could have proposed
narrower extension language, but did not.

Second, the claim that any of the SWP contractors, the Legislature or the public
need to uncritically accept DWR’s proposed extension language is not supported by the
facts or by the language of the existing SWP project contracts. Article 4 of the current
SWP contracts contains what is commonly known as the Evergreen Clause. That clause
enables any SWP contractor, at least six months before SWP contracts are set to expire,
to elect to receive continued service for an extended period, and sets forth the procedure
in which DWR is to honor the request, including specific conditions noted “unless
otherwise agreed to.”**

The Evergreen Clause provides that “[o]ther terms and conditions of the
continued service shall be reasonable and equitable and shall be mutually agreed upon. In
the event that said terms and conditions provide for continued service for a limited
number of years only, the Agency shall have the same option to receive continued service
here provided for upon the expiration of that and each succeeding period of continued
service.”? This provision helps establish that to receive continued water service or ensure
workable periods to cover expenditures for SWP operation and maintenance, SWP

contractors—and the Legislature—need not hastily accede to DWR’s proposed extension

2 See, e.g., C-WIN, The Unaffordable and Unsustainable Twin Tunnels: Why The Santa
Barbara Experience Matters 7, 9, 18 (July 2016); ECONorthwest, California WaterFix:
Potential Costs to Santa Barbara County (July 2016).

% See, e.g., Santa Barbara SWP contract, supra, article 4, at p. 12. The conditions, unless
“otherwise agreed to,” are:

(1) Service of water in annual amounts up to and including the Agency’s maximum
annual entitlement hereunder. (2) Service of water at no greater cost to the Agency than
would have been the case had this contract continued in effect. (3) Service of water under
the same physical conditions of service, including time, place, amount and rate of
delivery, as are provided for hereunder. (4) Retention of the same chemical quality
objective provision as is set forth herein. (5) Retention of the same options to utilize the
project transportation facilities as are provided for in Articles 18(c) and 55, to the extent
such options are then applicable.

25 Id



provisions, including those that could make the SWP more costly and risky. And
although SWP contracts are substantially uniform, it is notable that two of the SWP
contracts have retained pre-Monterey Amendments contract language.

Lastly, DWR’s argument that costly improvements are needed for repairs, seismic
retrofitting and the like is poorly matched with an extension proposal that, as discussed
above, may end up weakening accountability over DWR and others seeking costly
expansion of new facilities within the SWP. Although DWR mentions repairs needed at
Oroville, the recent dam crisis at Oroville hardly seems like a sound basis to weaken
oversight over DWR, as well as other contractors, when they wish to add costly new
facilities that may even crowd out available resources for operation and maintenance.
Rather, the Oroville crisis underscores the importance of listening to independent voices
willing to ask difficult questions of DWR and other state water contractors needed to
improve economic and environmental sustainability.” In a recent article focusing on
hydropower issues and water projects, Professor Joshua Viers noted that “[I]arge scale
water management systems in general, and California’s water management system in
particular, provide a good analogue to the financial system.””’ As was the case when
financial systems appeared to some “too big to fail,” a prudent system manager should
not respond to crises by making it easier to add indebtedness on expensive new facilities,
potentially at the expense of constructive steps to better manage existing ones.

Notably, the Delta tunnels project has prompted major criticisms and rethinking
of “water reliability” paradigms from unexpected sources. In a recent op-ed piece, the
mayor of Los Angeles warned that “we cannot rely solely on 20" century engineering for
our 21¥ century water needs.” Mayor Garcetti called for a new “Mulholland moment”
focused upon local supplies and sustainability.2®

“Paper Water” and Unsustainable Delta Exports

In PCL v. DWR, the Court of Appeal rejected CCWA’s attempt, with DWR’s
acquiescence, to stand in for DWR in reviewing the Monterey Amendments. The court
criticized CCWA for neglecting water contractors and members of the public “not invited

% Qee, e.g., Independent Forensic Team report, Oroville Dam Spillway Incident (2018),
https://drive.google.com/file/d/15fmj836-Eny YgPgf7 a JIoKON8J-mZE/view; R. Stork,
et al., The Oroville Dam 2017 Spillway Incident (2017),
https://drive.google.com/file/d/15fmj836-Eny YgPgf7 a_JioKON8J-mZE/view.

?7), Viers and D. Nover, Too Big fo Fail: Limiting Public Risk in Hydropower Licensing,
24 Hastings Envionmental L.J. 143, 144 (2018).

%8 https://www.dailynews.com/2018/03/03/los-angeles-new-mulholland-moment-for-
safe-and-adequate-water-eric-garcetti/.



to the table” and for failing to analyze elimination of a safeguard against reliance on
“paper water” contract entitlements “worth little more than a wish and prayer.™”

Effective legislative oversight, rather than a hasty final hearing, should assist in
ensuring that through any extended contract period, DWR finally, if belatedly, addresses
seriously two continuing and systemic problems within the SWP. The first is the wide
gap that continues to exist between Table A amounts in the SWP contracts and reliable
water deliveries.’® The second is that California has thus far failed, and in many respects
barely begun, to fulfill the mandate of the 2009 Delta Reform Act and other laws
requiring reliance on reduced water supplies from the Delta. When the California
Supreme Court narrowly upheld the 2000 CALFED EIR, it candidly observed that the
CALFED program was premised on the “unproven™ theory that it was “possible to
restore the Bay-Delta's ecological health while maintaining and perhaps increasing Bay-
Delta water exports through the CVP and SWP. If practical experience demonstrates that
the theory is unsound, Bay-Delta water exports may need to be capped or reduced.”'

Respectfully,
Is.d

Roger B. Moore

2 PCL v. DWR, 83 Cal.App.4™ at 905, 914-915.
30 See, e.g., DWR, SWP Delivery Capacity Report, p. 21 (Dec. 15, 2017).

3" Wat. Code, § 85021 (state policy of reducing Delta exports); see also In Re Bay-Delta
Programmatic Environmental Impact Report Coordinated Proceedings (2000) 43 Cal.4th
1143, 1168. '

10



. . .
.. . .
[ e e ’ ) :




PLUMAS COUNTY
FLOOD CONTROL & WATER COMNSERVATION DISTRICT
c/0 PLUMAS COUNTY DEPARTMENT OF PUBLIC WORKS
1834 EAST MAIM STREET ¢ QUINCY, CA 85971 » (530} 283-62686 « FAX (530) 283-6135
Jeff Enged, Chair, Governing Board
Robeirt 4 Perveardt. Jin, PE. Director of Public Vorks and Manager. Distric

E-mailed on August 9, 2018 to Contract Amendiment_commenis@ waler.cin.aov

RE: Notice of Preparation (NOP) Environmental Impact Report for the
Proposed State Water Project (SWP) Water Supply Contract Amendment for
Water Management and California Water Fix (CWF)

August 7, 2018

The Plumas County Flood Control and Water Conservation District (Plumas) appreciates the
opportunity to comment on the above-referenced NOP. Plumas is a State Water Project (SWP)
Contractor and a Public Water Agency (PWA).

Plumas has been actively involved in both Agreements in Principle (AIPs) for the proposed
projects. Plumas is one of four SWP PWAs that have not signed the 2014 Contract Extension
Agreement in Principle (CE AIP). Plumas is prepared to bring the California Water Fix
Agreement in Principle (CWF AIP) to the Governing Board for the Plumas Flood Control and
Water Conservation District, pending some further clarification of assignments of power costs o
Plumas for the proposed CWF project.

General Comments:

Plumas previously submitted comments on the 2016 SWP Contract Extension Draft
Environmental Impact Report (DEIR). In those comments, Plumas provides an alternative that
decouples existing debt from new debt for undefined future SWP storage and conveyance
projects, suggests alternatives for allocating debt for future SWP capital facilities projects that
were not in existence prior to January 1, 1987, and for financing other capital projects not already
listed in the contract for which water system facilities revenue bonds could be sold. Plumas also
proposes an “opt out” provision for Contractors that are not beneficiaries of new SWP projects
and that represent only a fraction of 80% of Table A, or 80% of *participating Contractors.”
After the DEIR comment period closed, DWR suspended the CEQA process until July, 2018.
The Plumas DEIR comments are incorporated herein by reference since DWR has not yet posted
DEIR comments on the DWR website.



From the NOP:

o The proposed project has been identified as the California Water Fix.

o The proposed geographic scope is displayed in Figures 1 and 2 in the NOP. The Figure 1
map of California displays the Primary State Water Project Delivery Facilities and the
tivers and conveyance that connects them. The Figure 2 map of California displays the
service areas for the 29 SWP PWAs,

o Water management actions and approval processes have been proposed in the CWF AlIP
for South of Delta (SOD) Public Water Agencies (PWAs) (a/k/a SOD Contractors).

o North of Delta (NOD) PWAs are exempt from costs for CWF unless NOD PWAs
transfer their Table A water through CWF facilities to SOD PWAs.

o The CWF AIP proposes that PW As take responsibility for complying with CEQA below
SLR.

o A CEQA checklist has been provided for commenters to frame environmental effects
associated with the proposed CWF AIP. ‘

¢ Both the Contract Extension AIP and the California Water Fix AIP enable the
development and financing of new SWP projects “when mutually agreed to by
Department of Water Resources (DWR) and at least 80% of the affected Contractors
provided the approving affected Contractors’ Table A amounts also exceed 80% of all
affected Contractors”.

¢ Neither the CE AIP nor the CWF AIP nor the NOP address NOD water management
issues upstream of San Luis Reservoir (SLR).

Plumas recommends that the DWR now begin the disclosure and environmental analysis for
water management of NOD SWP storage and conveyance facilities above the SLR and how
changes in the management of those NOD facilities could affect SWP deliveries to SOD PWAs
and the environments in their service areas.

The NOP scope of analysis for water management above SLR, based on NOP Figures 1 and 2,
includes diversions of SWP water from the Bay-Delta upstream to the releases of stored water in
SWP facilities located within in the Sacramento and San Juaquin subwatersheds of the Bay-Delta
watershed.

Plumas appreciates that this NOP does describe the California Water Fix (CWF) as the proposed
project and that the AIP for the CWF includes the exemption of the five (5) North of Delta
(NOD) Contractors, including Plumas, from apparently all costs associated with the design,
permitting, implementation, mitigation, and operation (including variable power cost