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Hello Director Plowman,

We wish to formally inform you that the County Noise Element has very large errors and
omissions.

1. THE major source of noise in the Lompoc area, it's impact and potential reduction
methods are totally absent from the Noise Element. This NEW, very significant noise source
is many dozens of large, unregulated wind machines operating all night long during winter
months immediately adjacent to residential areas in the Lompoc Valley. Therefore, the
County Noise Element is not in compliance with California State Law.

https://www.youtube.com/watch?v=oyImwgYED3Y

2.  The County HAS NOT quantified the Lompoc area noise environment in terms of noise
exposure contour as required by California State Law. An actual noise exposure contour
map is below. This was produced using data obtained last winter with a calibrated Db meter,
and updated for the recently planted strawberry fields where the Farm Corporation, Rincon
Pacific, may install wind machines starting THIS NOVEMBER if they follow their past
practices. As you can see almost half the City of Lompoc exceeds the recommended 65
Dba Ldn level, and almost all of the City of Lompoc exceeds 60 Dba Ldn.
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Sheet1

		Location		Machine #		2690 Adobe 		Distance factor*		x Machine #				Riverside Dr. 		Distance Factor*		x Machine #

		1				d (miles)								d (miles)

		A		1		0.25		4.30		4.3				0.72		1.49		1.49

		B		1		0.24		4.48		4.5				0.72		1.49		1.49

		C		1		0.31		3.47		3.5				0.72		1.49		1.49

		D		1		0.31		3.47		3.5				0.72		1.49		1.49

		E		1		0.26		4.14		4.1				0.74		1.45		1.45

		F		1		0.27		3.99		4.0				0.74		1.45		1.45

		G		1		0.34		3.16		3.2				0.74		1.45		1.45

		H		1		0.37		2.91		2.9				0.69		1.56		1.56

		I		1		0.39		2.76		2.8				0.69		1.56		1.56

		J		1		0.5		2.15		2.2				0.69		1.56		1.56

		K		1		0.53		2.03		2.0				0.69		1.56		1.56

		L		1		0.6		1.79		1.8				0.52		2.07		2.07

		M		1		0.68		1.58		1.6				0.52		2.07		2.07

		2		4		0.78		1.38		5.5				0.56		1.92		7.69

		3		3		1.07		1.01		3.0				0.59		1.82		5.47

		4		6		1.17		0.92		5.5				0.74		1.45		8.72

		5		6		1.15		0.94		5.6				1.01		1.07		6.39

		6		5		1.44		0.75		3.7				1.1		0.98		4.89

		7		9		1.32		0.82		7.3				0.58		1.86		16.70



		Machine Total		46

		Total Sound Pressure (mPa)								71.0								70.6

		Db								71								71

		*Distance factor = E/d (mPa)

		E = 1.076 for VAMCO type machines 






Sheet1

		Location		Machine #				2690 Adobe 		Distance		x machine #				Canfield		Distance		x machine #				1500 Riverside		Distance 		x machine #				Ladera		Distance 		x machine #				Pine & D St.		Distance 		x machine #				River		Distance 		x machine #				700 Riverside		Distance 		x machine #

		Field #						d (miles) 		factor*						d (miles) 		factor*						d (miles) 		factor*						d (miles)		factor*						d (miles) 		factor*						d (miles) 		factor*						d (miles) 		factor*

		2		4				0.78		1.38		5.5				0.84		1.28		5.1				0.56		1.92		7.69				0.91		1.18		4.73				1.6		0.67		2.69				0.4		3.40		13.60				1.4		0.77		3.07

		3		3				1.07		1.01		3.0				0.9		1.20		3.6				0.59		1.82		5.47				1.1		0.98		2.93				1.45		0.74		2.23				0.29		4.69		14.07				1.1		0.98		2.93

		4		6				1.17		0.92		5.5				1		1.08		6.5				0.74		1.45		8.72				1.28		0.84		5.04				1.54		0.70		4.19				0.44		3.09		18.55				1.1		0.98		5.87

		5		11				1.15		0.94		10.3				1.3		0.83		9.1				1.01		1.07		11.72				1.38		0.78		8.58				1.9		0.57		6.23				0.74		1.84		20.22				1.4		0.77		8.45

		7		9				1.32		0.82		7.3				0.93		1.16		10.4				0.58		1.86		16.70				1.3		0.83		7.45				1.29		0.83		7.51				0.33		4.12		37.09				0.87		1.24		11.13

		8		5				1		1.08		5.4				0.73		1.47		7.4				0.39		2.76		13.79				1		1.08		5.38				1.32		0.82		4.08				0.14		9.71		48.57				0.87		1.24		6.18

		9		3				1.2		0.90		2.7				0.77		1.40		4.2				0.42		2.56		7.69				1.15		0.94		2.81				1.19		0.90		2.71				0.16		8.50		25.50				1.05		1.02		3.07

		10.1		3				1.5		0.72		2.2				1.3		0.83		2.5				1		1.08		3.23				1.8		0.60		1.79				1.14		0.94		2.83				0.86		1.58		4.74				0.24		4.48		13.45

		10.2		4				1.7		0.63		2.5				1.4		0.77		3.1				1.2		0.90		3.59				2		0.54		2.15				1.12		0.96		3.84				1.06		1.28		5.13				0.3		3.59		14.35

		11		3				1		1.08		3.2				0.08		13.45		40.4				0.34		3.16		9.49				0.63		1.71		5.12				1.03		1.04		3.13				0.60		2.27		6.80

		12		3				1		1.08		3.2				0.22		4.89		14.7				0.52		2.07		6.21				0.57		1.89		5.66				1.08		1.00		2.99				0.80		1.70		5.10

		13 N		1				0.25		4.30		4.3				0.8		1.35		1.3				0.82		1.31		1.31				0.25		4.30		4.30				1.75		0.61		0.61				1.00		1.36		1.36

		13 O		1				0.32		3.36		3.4				0.7		1.54		1.5				0.76		1.42		1.42				0.21		5.12		5.12				1.7		0.63		0.63				1.00		1.36		1.36

		13 P		1				0.41		2.62		2.6				0.65		1.66		1.7				0.71		1.52		1.52				0.18		5.98		5.98				1.65		0.65		0.65				1.00		1.36		1.36

		13 Q		1				0.46		2.34		2.3				0.62		1.74		1.7				0.71		1.52		1.52				0.12		8.97		8.97				1.6		0.67		0.67				1.00		1.36		1.36

		13 R		1				0.6		1.79		1.8				0.55		1.96		2.0				0.7		1.54		1.54				0.15		7.17		7.17				1.55		0.69		0.69				1.00		1.36		1.36

		14		4																																												0.92		1.48		5.91				1.5		0.72		2.87

		15		12																																												1.20		1.13		13.60				0.76		1.42		16.99

		Machine Tot.		75

		Total Sound Pressure (mPa)										65.3								115.1								101.6								83.2								45.7								225.7								88.4

		Db										69 Db								75 Db								74 Db								72 Db								66.6 Db								81 Db								73 Db

		*Distance factor = E/d (mPa)

		E = 1.076 for VAMCO type machines 

		Alternate, Fields 2-4,7-10										11.1								13.0								28.4				0.8				10.2								9.1								46.9								17.1

		Tow and Blow		E = .54/2 								54.8 Db								56.2 Db								63 Db								54.2 Db								53 Db								67.4 Db								58.6 Db

		11-13 hoop house






THE LAW OFFICE OF PHILIP F. SINCO
—  ——ampeNo@m—

519 S. BROADWAY
SANTA MARIA, CALIFORNIA 93454
TEL: (805) 598-7694
sinco.muni.law@gmail.com

To: Mona Miyasato, Chief Executive Officer, County of Santa Barbara; and
Michael C. Ghizzoni, County Counsel, County of Santa Barbara

From: Philip F. Sinco, Attorney at Law
Subject: Right to Farm Laws and Use of Wind Machines by Rincon Pacific, LLC
Date: January 13, 2021

FACTS

Rincon Pacific, LLC (Rincon) leases some agricultural land (Rincon land) in the County
of Santa Barbara (County) near the City of Lompoc, California. This land is adjacent to a
residential development at or near Rucker and McLaughlin Roads which has been in
existence for at least 17 years (and actually, much longer than that). Agricultural activities
at the Rincon land preexisted this residential development, however, so the California
Right to Farm Act (Civil Code section 3482.5) and the Santa Barbara County Right to
Farm Ordinance (Santa Barbara County Code, Section 3-23 (Sec. 3-23)) potentially
applies to the agricultural activities, operations, facilities, and/or appurtenances conducted
on the Rincon land. The state law and the County’s ordinance will be collectively referred
to hereafter as the “RTF law.”

Sometime beginning in or after November 2019, Rincon began to use wind machines on
the Rincon land for the first time in order to prevent frost damage. These particular wind
machines produce high amplitude, low frequency sonic pressure waves reaching up to 80
dB in some areas of the residential development. In other words, they are extremely loud
and cause significant vibrations that greatly disturb these residents’ peace and quiet
enjoyment of their properties. This level of noise far exceeds of the County’s noise
regulation for music or other amplified sounds which are limited to no more than 60 dB
beyond the property where such noises are generated. (See, Santa Barbara County Code,
Sec. 40-2).

Soon after these wind machines were introduced by Rincon, I was contacted by one of the
residents from the residential development (on January 9, 2020 specifically), and he
advised me that the noise from these wind machines was excessive and disruptive. This
resident further advised me that he had lived in this development for approximately four
years and had never heard noise levels this loud any time prior. I discussed various legal
issues, including the possibility of filing a nuisance lawsuit against Rincon, concerning the
noise disturbance caused by the wind machines. We also discussed that it would be best
to first attempt to negotiate a resolution directly with Rincon. I was not retained at this
time to provide any assistance.

Recently, I was again contacted (in December 2020) by this and another resident and was
informed that they met with the CEO of Rincon (Mike Jamison) in early 2020 at the





residential development to discuss the situation. According to this and the other resident
who participated in these discussions, Mr. Jamison acknowledged that the noise created by
these machines was very loud, and he promised that these wind machines would not be
used during the following growing season (i.e., during the cold months in late 2020 and in
2021). In addition, they had also participated in a telephone conference call with Mr.
Jamison to discuss alternatives to the extremely loud wind machines, including some
quiet, low operating costs machines made in New Zealand. During this call, according to
my client, Mr. Jamison rejected this option and instead said that Rincon would install
hoop houses the coming growing season (i.e., 2020-21). Unfortunately, Mr. Jamison’s
promise not to use the wind machines was only a verbal promise, and Rincon did not
honor it. In fact, Rincon used even more machines this year than last, resulting in even
more noise and vibration than previously.

In light of the use of the wind machines again this growing season (i.e., late 2020/early
2021) by Rincon (in spite of the verbal promise that they would not be used according to
several residents), I was retained to provide legal assistance in this matter on behalf of the
residents.

As you are aware, numerous residents in the subject residential development signed and
submitted a petition' to the County, and several of them have working with Supervisor
Joan Hartman and County staff requesting assistance with respect to this situation;
however, I was informed that certain County staff members stated that the County’s Right
to Farm Ordinance permitted Rincon to use these wind machines?. I was asked to review
the County’s Right to Farm Ordinance to determine whether or not it permitted Rincon to
use these extremely loud and disruptive wind machines, and to provide this analysis to
you. This document contains the results of my legal analysis and opinion, and my
conclusion that the RTF law does NOT permit Rincon to use these particular wind
machines under the specific facts here.

Finally, it should be noted that the residents have tolerated the normal and expected
nuisances that accompany agricultural practices for many years and have no objections to
the Rincon land being used for agriculture per se. The residents are only objecting to the
recent introduction of extremely loud and disruptive wind machines. There are other
options for Rincon to protect its crops from frost, including quieter fans (like the kind
manufactured in New Zealand that the residents informed Mike Jamison about) or the use
of hoop houses, or perhaps, growing a different crop in the colder months that is more
resistant to frost so that frost protection from wind machines or other methods is not
necessary.

! The petition and the signatures can be found at https://www.gopetition.com/petitions/end-annoying-and-
damaging-helicopter-like-wind-machine-noise.html

2 This includes the County Sheriff’s Office which stated in response to my client’s request that Rincon be
cited for a violation of Penal Code section 415 (disturbing the peace) that: “Absent a specific ordinance or
land use restriction addressing what farm equipment can and cannot be used on the applicable agriculture
property, farmers are allowed to use items such as the wind machines to protect their crops; even if the
machines make sounds and/or odors. Please see Chapter 3 “Agriculture” of the Santa Barbara County
Ordinance that allows for such activity and the noise associated
(https://countyofsb.org/lawsregulations.sbc ). California Penal Code section 415 (disturbing the peace) is
not applicable under these circumstances.”






STATEMENT OF LAW

The California “Right to Farm Act” (Civil Code section 3482.5) provides, in relevant part,
as follows:

(a) (1) No agricultural activity, operation, or facility, or appurtenances
thereof, conducted or maintained for commercial purposes, and in a manner
consistent with proper and accepted customs and standards, as established
and followed by similar agricultural operations in the same locality, shall
be or become a nuisance, private or public, due to any changed condition in
or about the locality, after it has been in operation for more than three years
if it was not a nuisance at the time it began....

(c) Paragraph (1) of subdivision (a) shall not invalidate any provision
contained in the Health and Safety Code, ... if the agricultural activity,
operation, or facility, or appurtenances thereof constitute a nuisance, public
or private, as specifically defined or described in any of those provisions....

The County of Santa Barbara’s “Right to Farm” ordinance (Chapter 3, Section 3-23, Santa
Barbara County Code) is similar, but contains additional provisions that are even more
favorable to agriculture, and provides, in relevant part:

(a) Purpose and Intent. The purpose of this division is to protect
agricultural land uses ... from conflicts with nonagricultural land uses that
may result in financial hardship to agricultural operators or the termination
of their operation....

(b) Definitions. ...

(2) "Agricultural use" means and includes, but is not limited to, the tilling
of the soil, the raising of crops, ..., including all uses customarily incidental
thereto, but not including slaughterhouse, fertilizer works, commercial
packing or processing plant or plant for the reduction of animal matter, or
any other use which is similarly objectionable because of odor, smoke,
dust, fumes, vibration or danger to life or property.

(c) Findings.

(1) The board of supervisors finds that it is in the public's interest to
preserve and protect agricultural land and operations within the County of
Santa Barbara and to specifically protect these lands for exclusive
agricultural use. The board of supervisors also finds that residential
development adjacent to agricultural land and operations often leads to
restrictions on farm operations to the detriment of the adjacent agricultural
uses and economic viability of the county's agricultural industry as a whole.
The purposes of this chapter, therefore, are to promote the general health,
safety and welfare of the county, to preserve and protect for exclusive
agricultural use those lands zoned for agricultural use, to support and
encourage continued agricultural operations in the county, and to forewarn
prospective purchasers or residents of property adjacent to or near
agricultural operations of the inherent potential problems associated with





such purchase or residence including, but not limited to, the sounds, odors,
dust and chemicals that may accompany agricultural operations.

(2) The further purpose of this provision is to promote a good neighbor
policy between agriculturalists and residents by advising purchasers and
residents of property adjacent to or near agricultural operations of the
inherent potential problems associated with such purchase or residence
including, but not limited to, the sounds, odors, dust and chemicals that
may accompany agricultural operations so that such purchasers and
residents will understand the inconveniences that accompany living side by
side to agriculture and be prepared to accept such problems as the natural
result of living in or near agricultural areas. ...

(d) No agricultural activity, operation or facility, or appurtenances
thereof, conducted or maintained for commercial purposes, and in a
manner consistent with proper and accepted customs and standards, as
established and followed by similar agricultural operations in the same
locality, shall be or become a nuisance, private or public, due to any
changed condition in or about the locality, after the same has been in
operation for more than three years if it was not a nuisance at the time it
began.

The California Right to Farm Act, along with similar legislation eventually passed in most
if not all of the individual states, was intended to address the potential loss of farmland as
a result of encroaching urban and suburban uses arising from population increases and
demographic changes. There were widespread concerns about residential developments
being constructed near existing farms or livestock operations which resulted in complaints
about offensive odors, noises, etc. from the nearby agricultural uses from the residents of
these new developments. The Right to Farm legislation enacted by the various states was
motivated by a desire to protect farms from these type of nuisance lawsuits brought by
encroaching urban and suburban developments. Thus, the “changed condition in or about
the locality” requirement in the California Right to Farm law was originally understood as
meaning new residential or other nonagricultural developments being constructed nearby
existing agricultural operations.

The case of Souza v. Lauppe (1997) 59 Cal.App.4th 865 (Souza) expanded the meaning of
“changed condition in or about the locality” beyond this initially intended meaning. Souza
involved a dispute between farmers of neighboring parcels, rather than between an owner
of nonagricultural land and an owner of agricultural land. The plaintiffs alleged that water
from the defendants' rice farming operation had seeped onto their property and damaged
their row crops. The plaintiffs, who had previously also farmed rice, noticed the water
intrusion only they started to grow row crops instead of rice. The trial court ruled in
defendants’ favor and found that the nuisance claim was barred by Civil Code section
3482.5 because the defendants had been growing rice commercially, in manner consistent
with the customs and standards of the locality, for more than three years before the claim
of nuisance arose as a result of the plaintiffs' change in their use of the land.

On appeal, the plaintiffs argued that the law was only intended to apply to those “coming
to the nuisance” cases filed by nonagricultural users and was not intended to preclude a
lawsuit by one farmer against another; however, the court rejected this argument. The
court found that while not defined by the statute, the phrases "any changed condition" and
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"in or about the locality" were intended to "encompass countless varieties of change in all
manner of conditions in the general area" and evinced "an unambiguous legislative intent
to broadly apply the statute." (Souza v. Lauppe, supra, 59 Cal.App.4th at 873.)

The Souza court interpreted Civil Code section 3482.5, subdivision (a)(1) as requiring a
defendant to satisfy seven elements: "The activity alleged to be a nuisance must be (1) an
agricultural activity (2) conducted or maintained for commercial purposes (3) in a manner
consistent with proper and accepted customs and standards (4) as established and followed
by similar agricultural operations in the same locality; the claim of nuisance arises (5) due
to any changed condition in or about the locality (6) after the activity has been in
operation for more than three years; and the activity (7) was not a nuisance at the time it
began." (Souza v. Lauppe, supra, 59 Cal.App.4th at 874-875.) The Souza court found that
all seven elements of the defense had been met by the defendants.

With respect to the fifth element, the court concluded that the substitution of row crops for
rice farming was a "changed condition" based upon common usage of the word "change"
and within the meaning of the statute. (Souza v. Lauppe, supra, 59 Cal.App.4th at 875.)
Since the plaintiffs alleged that their damages occurred only after this changed condition,
which was more than three years after the defendants began their farming operation
consistent with the other elements of the defense, the court found that the defendants had
satisfied all seven statutory requisites. (/d. at 875-876.)

In another case, Rancho Viejo v. Tres Amigos Viejos (2002) 100 Cal.App.4th 550 (Rancho
Viejo), the court found that modifications made by the plaintiff to its property to prepare
for development, including removing trees and grading cut slopes into the hills along the
boundary with the defendant's property, constituted a changed condition. The court cited
the Souza court’s interpretation of the statutory phrase "any changed condition" as
unambiguous and broadly applicable, explaining that "[t]he statute does not limit its
language to specified persons who must initiate the changed condition, nor does it specify
the type or nature of the condition that must have changed." (/d. at p. 567.)

Both of these cases involved changes on land adjoining or near an agricultural use rather
than any change to the nature or scope of an existing agricultural operation. This issue
was pointed out in an unpublished case® (Acoba v. Olivera Egg Ranch, LLC (Cal. App.
2019), hereafter referred to as “Acoba”), in which the court stated that neither Rancho
Viejo nor Souza addressed whether a "changed condition" could arise from the nature or
scope of an agricultural operation itself. The court noted that the Rancho Viejo court had
actually refrained from deciding the applicability of the Right to Farm defense to changes
in the nature or extent of the operation, since in that case the defendant had not changed its
irrigation practices from those in the past. (Rancho Viejo, supra, 100 Cal. App.4th at p.
567, fn. 10.)

In Acoba, the dispute arose from an egg ranch that had been expanded in recent years
resulting in significantly increased odors and other negative impacts. Among other things,
the plaintiffs contended that the agricultural defendants had failed to establish a "changed
condition in or about the locality" because this required a changed condition in the

3 While unpublished cases may not be cited in a court of law as having precedential value, that rule of court
does not prohibit them from being discussed among lawyers and in nonjudicial forums. Often these
unpublished cases contain useful legal analysis and many times the holdings in them anticipate holdings in
subsequent published legal decisions. Since this is an unpublished case, I have attached a courtesy copy of
the decision.





neighborhood of the agricultural activity and did not include changes in the agricultural
operation itself. Since the neighborhood surrounding the ranch had not changed, the
plaintiffs argued that this element could not be satisfied, and therefore one of the elements
of the legal defense was not met.

The Acoba court found that the plaintiffs' restrictive interpretation of "changed condition"
to be inconsistent with the statutory language and its broad construction in case law. The
Acoba court stated: “We find that while the Legislature could have precluded a landowner
who changed the nature or extent of an agricultural operation from invoking Civil Code
section 3482.5, it did not...”

The Acoba court also noted “that the other requisites for the defense ensure its application
only when all the statutory conditions are met. That is, even if the ‘changed condition’
coincides with or precipitates changes to the nature or extent of the agricultural activity
giving rise to the nuisance claim, the defendant must still demonstrate that the activity at
issue is consistent with local customs and practices, has been in place for at least three
years, and was not a nuisance when it began.”

LEGAL ANALYSIS

The introduction of the wind machines on the Rincon land is either a “changed condition
in or about the locality” or it is not.

If the introduction of the wind machines by Rincon does not qualify as a “changed
condition,” then one of the main elements required by the RTF law cannot be established.
There has not been any other “changed condition” giving rise to my client’s (and other
residents’) objections to the excessive noise and vibrations caused by Rincon’s wind
machines. The Souza court made this clear when it set forth the legal elements of the
Right to Farm defense and that the fifth element required that “the claim of nuisance arises
(5) due to any changed condition in or about the locality...” Simply put, if there has not
been a “changed condition,” then the RTF laws are not applicable. Accordingly, the
County cannot maintain that its Right to Farm Ordinance permits Rincon to use these
wind machines as a matter of right.

Moreover, the County cannot assert that its Right to Farm Ordinance provides greater
protection than the California Right to Farm act since the state law preempts a regulation
by local jurisdictions by its own terms. California Civil Code section 3482.5(d) provides:

This section shall prevail over any contrary provision of any ordinance or
regulation of any city, county, city and county, or other political
subdivision of the state. However, nothing in this section shall preclude a
city, county, city and county, or other political subdivision of this state,
acting within its constitutional or statutory authority and not in conflict
with other provisions of state law, from adopting an ordinance that allows
notification to a prospective homeowner that the dwelling is in close
proximity to an agricultural activity, operation, facility, or appurtenances
thereof and is subject to the provisions of this section consistent with
Section 1102.6a.

California Civil Code section 3482.5 does allow local jurisdictions to enact local
regulations concerning notification requirements to prospective homeowners, but nowhere





does it provide that local jurisdictions may enact laws more restrictive than state law. A
local jurisdiction may not enact local laws that conflict with "general" or state laws. Cal
Const art XI, §7. Local legislation that conflicts with the general laws of the state is
void. (See, Cohen v Board of Supervisors (1985) 40 Cal.3d 277, 290; and People ex rel
Deukmejian v County of Mendocino (1984) 36 Cal.3d 476, 484.) A local law conflicts
with state law within the meaning of Cal Const art X1, §7, if it either (1) duplicates, (2)
contradicts, or (3) enters a field which has been fully occupied by state law, whether
expressly or by legislative implication. California Fed. Sav. & Loan Ass'n v City of Los
Angeles (1991) 54 Cal.3d 1; Candid Enters., Inc. v Grossmont Union High Sch.

Dist. (1985) 39 Cal.3d 878, 885; Bravo Vending v City of Rancho Mirage (1993) 16
Cal.App.4th 383, 396.) Thus, to the extent the County’s ordinance is inconsistent with
California Civil Code section 3482.5, it is void.

Alternatively, if the introduction of the wind machines by Rincon does qualify as a
“changed condition” under the RTF law (as is consistent with the Acoba court holding in
its unpublished decision), the legal defense is potentially available to it, provided the other
six elements required for the defense are met*. As set forth in the Souza case, there are
seven elements that must be met for a defendant to be able to assert the legal defense of
Civil Code section 3482.5:

The activity alleged to be a nuisance must be (1) an agricultural activity
(2) conducted or maintained for commercial purposes (3) in a manner
consistent with proper and accepted customs and standards (4) as
established and followed by similar agricultural operations in the same
locality; the claim of nuisance arises (5) due to any changed condition in
or about the locality (6) after the activity has been in operation for more
than three years; and the activity (7) was not a nuisance at the time it
began." (Souza v. Lauppe, supra, 59 Cal.App.4th at 874-875.)

For present purposes, let us suppose that Rincon could meet the first four elements of the
defense (which my client does not concede since there is considerable doubt as to whether
the use of these particular wind machines in the particular manner by Rincon are, in fact,
“consistent with proper and accepted customs and standards as established and followed
by similar agricultural operations in the same locality).” Assuming further that the
introduction of the wind machines is a “changed condition in or about the locality,” the
fifth element is also satisfied.

However, Rincon is unable to meet the remaining two elements. The introduction of these
wind machines occurred within the last year (and a few months), and, as evidenced by the
fact that residents in the nearby residential development objected to these wind machines
as soon as they were introduced on the basis that they were so loud and disturbing to the

4 I acknowledge that California Right to Farm Act codified as Civil Code section 3482.5 is, in essence, a
legal defense potentially available to an owner/occupant of agricultural land as a complete defense in a
nuisance lawsuit. That does not permit the County to take the position that the Right to Farm automatically
applies in all situations where an agricultural activity or operation causes a nuisance. Indeed, I would take
the position that the County cannot claim its Right to Farm Ordinance permits a farmer to engage in a
nuisance activity unless the farmer is also able to establish that it can meet all seven elements of the legal
defense in the event of a nuisance lawsuit. The Right to Farm Ordinance expresses a County policy and
provides agricultural property owners/occupants with the right to engage in nuisance activities under certain,
specific conditions as provided under state law, but it is not intended to preclude any and all action by the
County against all agricultural activities and operations that are nuisances when those nuisances arose within
the previous three years and were a nuisance when they first arose.

7





quiet enjoyment of their properties so as to constitute a nuisance. The particular wind
machines and/or the manner in which they are being used by Rincon is a nuisance now
and when they first started being used less than three years ago.

Finally, a completely separate legal basis why the RTF laws do not protect Rincon’s use
of these wind machines arises from the fact that the noise created by these wind machines
greatly exceeds the level of noise that is considered unhealthy under prolonged exposures.
Since these fans operate for long periods during the night hours when they are most often
used, the excessive noise levels are maintained for many hours at a time. Civil Code
section 3482.5(c) specifically provides that the protection provided by this statute does not
“invalidate any provision contained in the Health and Safety Code, ..., if the agricultural
activity, operation, or facility, or appurtenances thereof constitute a nuisance, ...
California Health and Safety Code 46000(f) provides that: “All Californians are entitled to
a peaceful and quiet environment without the intrusion of noise which may be hazardous
to their health or welfare.” Thus, to the extent that the noise emitted by Rincon’s wind
machines exceeds safe levels for the exposed residents, the RTF laws do not allow it
unlike other nuisances from normal agricultural activities.

CONCLUSION

If any County staff members believe that the County’s Right to Farm Ordinance permits
Rincon to use the wind machines it first started using less than three years ago and does
not allow the County to take any action, those staff members are simply mistaken.

Even if the County’s policy is in favor of agriculture, the needs of agriculture should not
be elevated to such a level that the needs of persons residing near agricultural operations
are wholly disregarded. As mentioned above, the residents here are not objecting to
agricultural activities or operations on the Rincon land in general as they have had no
issues with them prior to the recent introduction of the wind machines during the previous
growing season. The burden these machines impose on the residents substantially
outweighs the need for Rincon to use these particular wind machines when quieter
machines or hoop houses could be used instead. While these other options may be more
expensive, this is not an adequate reason to permit Rincon to use these particular wind
machines when those machines are so loud and disruptive to the residents’ quiet
enjoyment of their properties. The County is not prohibited by its Right to Farm
Ordinance from taking some action to assist the residents with their legitimate concerns
and objections, and it the hope of the residents who are subjected to this unlawful nuisance
that the County will provide them with this assistance.
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I_LOM POC HEALTH

January 27, 2021

To whom it may concern,

I am writing on behalf of residents of Lompoc who live near the Calvert Ranch land on Purisima
and Rucker roads in the Lompoc Valley who are quite disturbed by the recent addition of to 35
large noisy when machines that have been deployed to circulate air and prevent frost damage in the
farm land which is quite near residential areas. The sound produced by these machines can reach
85 dB which can be damaging to hearing and cause disturbance of the sleep of many of these
residents. There has been a petition circulated which has collected 118 signatures asking that these
machines be removed. There are other methods to mitigate frost damage to crops, and on behalf of
my patients who are affected by these machines, I would strongly urge the health department to
intervene in the interest of the health of these Lompoc Valley residents.

Sincerely,

Carl Schlosser MD

1225 North H St, Lompoc, CA 93436
Tel (805) 737-8700






[bookmark: _Hlk59205168]Just a few of the 80 comments/complaints to date.  

"This throbbing wind machine sound keeps me awake at night and makes my chest hurt. China government would never allow this." 

Meidi Zhu 


"I lived on the promontory that was in the direct path of the helicopter sound made by these wind machines. I can attest to the negative impact on sleep – health as well as property values. This is extremely disturbing because the grower has the ability to use other technologies or methods to cease the noise but won’t do it unless forced to. Some of the other methods are not much more money but they wish to save money at the expense of the communities health as well as their property. This needs to stop." 

Michael Donohue



"These are absurdly loud and I hear them from miles away at all hours of the night. There are others fans used around Lompoc and all should be reviewed, but these are the loudest most obnoxious of them." 

Thomas Budde 



"When these fans come on it vibrates my house and interrupt my sleep all night long I wish somebody else could hear what I hear when you’re trying to sleep and you can’t" 

Rod Waters 



"Use a quieter alternative!" 

Karen Secore

"My significant other and I where awoke by sounds what we thought was a near invasion!  And we thought Helicopters? Wasn’t sure. I jumped in my Car to follow the sound to seem it was near the drive in. Wasn’t sure how to get further access." 



"I am Mr. Brummer’s neighbor and can attest to how loud the wind machines are. I don’t think people on this thread realize just how bad it is. When the machines are on it sounds like 5 helicopters are landing in your backyard (that is not an exaggeration). Keep in mind, the noise lasts for a long time and is often during sleeping hours. It makes it impossible to sleep and function at work the next day. Additionally, it decreases home values. I absolutely agree that a different crop should be grown or a different method used."
Melanie Knight

“This noise is unacceptable! No reason for those machines.” 

“Not only is it noisy and annoying it is useless. As a sound engineer I can tell you that 85 db goes beyond annoying and into a serious health concern. That kind of db level is dangerous.”

Sean Flynn

 

“This noise has to stop. It kept me up all night!” 

 

“The sound of the wind machines is excessive , especially when operated late nights and early mornings. Machines have been operating when there is no real frost risk.” 

 

“The noise is too loud unable to sleep” 

 

“Stop the wind machines”

“These things are horrible loud and keep me up at night. They never even asked OR notified us about these. They need to go!” 

 

“Really loud” 

 

“Too much noise at night” 

 

“This is LOUD!!! It sounds like a helicopter is landing in my backyard. I'm not a particularly light sleeper and this kept me up all night on Thanksgiving. Starting night two with this unimaginably loud, industrial sound in the night. Please make this stop.”

 

“As a resident of Mesa Oaks, these wind machines have created a huge amount of noise pollution in the surrounding area. It is especially evident at night, which makes it difficult to sleep. PLEASE END THIS IMMEDIATELY”

 

“This level of noise is unacceptable and is effecting our sleep as if we were on the runway of an airport. I respectfully strongly suggest county supervisors look into this situation.as soon as possible.”

 

“This level of noise is very annoying and is noise pollution and disturbing the peace. County supervisors need to get involved with this situation and get it resolved.”

 

“Please help those who suffer from PTSD. This noise is constant and uncomfortable.”  

 

“Way too loud at night I can’t sleep”

“The noise generated by these fans is similar to what I experienced in Afghanistan and Iraq, with constant helicopter traffic from the nearby helipads. Brings back a bit of PTSD. 
Mark Belrose

“Very loud at night. Keeps me awake the humming in my ears is bad. Get rid of them!!!!”



“My sister lives on our family ranch adjacent to the fields and has health problems as a result of exposure to the continuous noise from these fans.”



“This noise is excessive. And that’s from someone that works in the helicopter industry.” 
Morgan Ball

“Sounds like a squadron of B-25’s taxiing in circles all night long”

“We also have newer windows and the sounds bounces off all corners of the house. Hard to sleep!”

“Stop this horrible noise.”  

“This noise unconscionable. I can’t sleep. It has GOT to stop. This is hazardous to my family’s health. 
Last night was unbearable”

These wind machines are so bad I haven’t slept n days! I’m barely functional because of it. My dog cannot stand to go outside when the noise is on!

“This constant noise at night is disrupting our sleep which is a quality of life and a health issue!”

“I am concerned about noise pollution. This is new to this area. This has never occurred in the 20 plus years since my family have moved here.”

Many people have also told me privately they are abusing drugs and alcohol to try and deal with this ongoing sonic assault. 

Timothy E. Brummer

805-588-6293  
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D Strawberry fields

3. Attached to this email are photos showing calibrated Dba readings from Adobe Falls
Rd, which is adjacent to one of the strawberry fields, on mornings when all the machines
were running. The machines started at midnight and ran until 8am on the morning of the
photos. Sometimes the machines start at 9 PM and run all night long.

4. Attached to this email are screenshots of your zoning map showing the strawberry
fields in November 2020. They are the green fields with narrow access road spacing. The
second screenshot is a closeup of a machine located in a field cutout. Every machine is put
in this type of cutout.

5.  Winter 2020 and 2021 decibel calculation sheets are attached to this email. The
distance was measured from each machine to houses on Adobe Falls Rd using your zoning
map tool. Then the sound pressure output was calculated that each machine generates to
correlate with the decibel reading at that residential location. Next, those sound pressure
outputs were used to calculate decibel readings at different areas around Lompoc. This
sampling of readings and calculations were performed by a local resident who has

a Masters degree in Aerospace Engineering.

6. The County IS NOT collecting this noise exposure information in order to develop the
land use element to achieve noise compatible land use.



7. These wind machines ARE NOT protected by "Right To Farm Laws." Please see legal
brief by Santa Maria attorney Phillip Senco (attached to this email.)

8. The County HAS NOT presented specific proposals, such as zoning revisions, to
implement the 65Db Ldn level recommended in the Noise Element.

9. Lompoc residents are losing millions of dollars in property value and untold negative
health impacts due to these night time noise levels that exceed State and Federal Law and
Standards.

10. There exist alternatives which are no additional cost to these old, noisy machines the
farm Corporation, Rincon Pacific, can use for crop production. One is pictured as attached,
made by Tow and Blow in New Zealand.

11.  The County needs to require noise impact permits for ALL types of agriculture wind
machines, no matter if they have concrete bases in dirt which are currently regulated, or

steel bases in the dirt which are currently unregulated. A picture of an unregulated steel

base machine in dirt is attached to this email.

12. In conclusion, in order to achieve noise compatible land use as California State Law
requires, ag zoning near residential areas in Santa Barbara County needs to be updated to
regulate noise emanating from ag wind machines, potentially with some type of permit.

Thank you for your time, attention and service to all.

Sincerely,

Timothy R. Brummer MSAE
2690 Adobe Falls Road
Lompoc, CA 93436
805-588-6293

Joan Niesen, Landowner and Long-time Resident
1335 La Purisima Road

Lompoc, CA 93436

805-736-1557

Karin M. Hauenstein, Activist and Long-time Resident
3333 Avena Road

Lompoc, CA 93436

805-944-8110
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Machine Total
Total Sound Pressure (mPa)
Db

*Distance factor = E/d (mPa)

2690 Adobe
d (miles)

E = 1.076 for VAMCO type machines

0.25
0.24
0.31
0.31
0.26
0.27
0.34
0.37
0.39

0.5
0.53

0.6

0.68
0.78
1.07
1.17

1.15

1.44
1.32

Distance factor*

4.30
4.48
3.47
3.47
4.14
3.99
3.16
291
2.76
2.15
2.03
1.79

1.58
1.38
1.01
0.92

0.94

0.75
0.82

X Machine #

4.3
4.5
3.5
3.5
4.1
4.0
3.2
2.9
2.8
2.2
2.0
1.8

1.6
55
3.0
55

5.6

3.7
7.3

71.0
71



Riverside Dr.
d (miles)

0.72
0.72
0.72
0.72
0.74
0.74
0.74
0.69
0.69
0.69
0.69
0.52

0.52
0.56
0.59
0.74

1.01

1.1
0.58

Distance Factor* x Machine #

1.49
1.49
1.49
1.49
1.45
1.45
1.45
1.56
1.56
1.56
1.56
2.07

2.07
1.92
1.82
1.45

1.07

0.98
1.86

1.49
1.49
1.49
1.49
1.45
1.45
1.45
1.56
1.56
1.56
1.56
2.07

2.07
7.69
5.47
8.72

6.39

4.89
16.70

70.6
71



Just a few of the 80 comments/complaints to date.

"This throbbing wind machine sound keeps me awake at night and makes my chest hurt. China
government would never allow this."
Meidi Zhu

"l lived on the promontory that was in the direct path of the helicopter sound made by these wind
machines. | can attest to the negative impact on sleep — health as well as property values. This is
extremely disturbing because the grower has the ability to use other technologies or methods to
cease the noise but won’t do it unless forced to. Some of the other methods are not much more
money but they wish to save money at the expense of the communities health as well as their
property. This needs to stop."

Michael Donohue

"These are absurdly loud and | hear them from miles away at all hours of the night. There are others
fans used around Lompoc and all should be reviewed, but these are the loudest most obnoxious of
them."

Thomas Budde

"When these fans come on it vibrates my house and interrupt my sleep all night long | wish somebody
else could hear what | hear when you’re trying to sleep and you can’t"
Rod Waters

"Use a quieter alternative!"
Karen Secore

"My significant other and | where awoke by sounds what we thought was a near invasion! And we
thought Helicopters? Wasn'’t sure. | jumped in my Car to follow the sound to seem it was near the
drive in. Wasn'’t sure how to get further access."

"I am Mr. Brummer’s neighbor and can attest to how loud the wind machines are. | don’t think people
on this thread realize just how bad it is. When the machines are on it sounds like 5 helicopters are
landing in your backyard (that is not an exaggeration). Keep in mind, the noise lasts for a long time
and is often during sleeping hours. It makes it impossible to sleep and function at work the next day.
Additionally, it decreases home values. | absolutely agree that a different crop should be grown or a
different method used.”

Melanie Knight

“This noise is unacceptable! No reason for those machines.”

“Not only is it noisy and annoying it is useless. As a sound engineer | can tell you that 85 db goes
beyond annoying and into a serious health concern. That kind of db level is dangerous.”

Sean Flynn

“This noise has to stop. It kept me up all night!”

“The sound of the wind machines is excessive , especially when operated late nights and early
mornings. Machines have been operating when there is no real frost risk.”

“The noise is too loud unable to sleep”

“Stop the wind machines”



“These things are horrible loud and keep me up at night. They never even asked OR notified us about
these. They need to go!”

“‘Really loud”
“Too much noise at night”

“This is LOUD!!! It sounds like a helicopter is landing in my backyard. I'm not a particularly light
sleeper and this kept me up all night on Thanksgiving. Starting night two with this unimaginably loud,
industrial sound in the night. Please make this stop.”

“As a resident of Mesa Oaks, these wind machines have created a huge amount of noise pollution in
the surrounding area. It is especially evident at night, which makes it difficult to sleep. PLEASE END
THIS IMMEDIATELY”

“This level of noise is unacceptable and is effecting our sleep as if we were on the runway of an
airport. | respectfully strongly suggest county supervisors look into this situation.as soon as possible.”

“This level of noise is very annoying and is noise pollution and disturbing the peace. County
supervisors need to get involved with this situation and get it resolved.”

“Please help those who suffer from PTSD. This noise is constant and uncomfortable.”
“Way too loud at night | can’t sleep”

“The noise generated by these fans is similar to what | experienced in Afghanistan and Iraq, with
constant helicopter traffic from the nearby helipads. Brings back a bit of PTSD.
Mark Belrose

“Very loud at night. Keeps me awake the humming in my ears is bad. Get rid of them!!!!”

“My sister lives on our family ranch adjacent to the fields and has health problems as a result of
exposure to the continuous noise from these fans.”

“This noise is excessive. And that’s from someone that works in the helicopter industry.”
Morgan Ball

“Sounds like a squadron of B-25’s taxiing in circles all night long”
“We also have newer windows and the sounds bounces off all corners of the house. Hard to sleep!”
“Stop this horrible noise.”

“This noise unconscionable. | can’t sleep. It has GOT to stop. This is hazardous to my family’s health.
Last night was unbearable”

These wind machines are so bad | haven'’t slept n days! I’'m barely functional because of it. My dog
cannot stand to go outside when the noise is on!

“This constant noise at night is disrupting our sleep which is a quality of life and a health issue!”

‘I am concerned about noise pollution. This is new to this area. This has never occurred in the 20 plus
years since my family have moved here.”



Many people have also told me privately they are abusing drugs and alcohol to try and deal with this
ongoing sonic assault.

Timothy E. Brummer

805-588-6293
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